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PREFACE 


TO 

THE  SECOND  EDITION. 

o 

In  preparing  the  second  edition  of  this  volume  for 
the  press,  I have  made  some  slight  changes  both  in  the 
Introduction  and  in  the  Notes.  These  changes  consist 
almost  entirely  in  the  removal  of  passages  embodying 
theories  on  the  history  or  interpretation  of  Roman  law 
which  are  not  sufficiently  supported  by  evidence  to 
require  notice  in  a commentary  on  an  elementary  trea- 
tise. I have  endeavoured,  in  a work  which  is  only 
intended  for  those  who  are  unacquainted  with  Roman 
law,  to  state  nothing  but  what  a beginner  can  under- 
stand, and  to  avoid  as  much  as  possible  all  difficult  and 
controverted  points. 

I must  repeat  what  I stated  in  the  Preface  to  the 
first  edition,  that  in  preparing  this  volume  I have  been 
under  obligations  to  the  French  edition  by  Ortolan  so 
great  as  to  call  for  the  amplest  acknowledgment.  I 
have  also  derived  great  assistance  from  the  edition  by 
Ducaurroy,  and  from  the  ‘ Manuel  du  Droit  romain  ’ 
of  Lagrange,  as  well  as  from  the  ‘ Commentaries  ’ of 
Warnkoenig,  and  the  ‘Institutes’  of  Puchta.  In  the 
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Introduction  I have  embodied  much  that  was  suggested 
by  the  ‘Histoire  de  la  Legislation  romaine  ’ and  the 
4 Generalisation  du  Droit  romain  ’ of  Ortolan,  and  by 
the  first  volume  of  the  4 Destitutes  ’ of  Puchta.  In  the 
translation  I have  been  greatly  assisted  by  the  French 
translations  of  Ortolan  and  Ducaurroy,  as  well  as  by 
the  translations  in  English  of  Harris  and  Cooper. 

Under  each  paragraph  of  the  text  I have  placed 
references  to  the  parallel  passages  of  the  4 Institutes  ’ 
of  Gains,  of  the 4 Digest  ’ and  the 4 Code.’  These  refer- 
ences are  nearly  the  same  as  those  given  in  the  4 Juris 
Civilis  Enchiridium.’  The  text  is  almost  the  same 
throughout  as  that  given  in  the  4 Corpus  Juris,’  edited 
by  the  Kriegels,  Leipsic,  1848. 

T.  C.  S. 


ADVERTISEMENT 

TO 

T II E THIRD  EDITION. 


In  Tins  edition  no  alteration  has  been  made  except  the 
correction  of  typographical  errors. 
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1.  The  legislation  of  Justinian  belongs  to  the  latest  period 
of  the  history  of  Roman  law.  During  the  long  object  of  the 
space  of  preceding  centuries  the  law  had  under-  l'‘troioctum. 
gone  as  many  changes  as  the  State  itself.  The  Institutes  of 
Justinian  embody  principles  and  ideas  of  law  which  had  been 
the  slow  growth  of  ages,  and  which,  dating  their  first  origin 
back  to  the  first  beginning  of  the  Roman  people,  had  been 
only  gradually  unfolded,  modified,  and  matured.  It  is  as 
impossible  to  understand  the  Institutes,  without  having  a 
slight  knowledge  of  the  position  the  work  occupies  in  the 
history  of  Roman  law,  as  it  is  to  understand  the  history  of  the 
Eastern  Empire  without  having  studied  that  of  the  W estem 
Empire  and  of  the  Republic.  Many,  also,  of  tho  leading 
principles  of  Roman  law  contained  in  the  Institutes  are 
unfamiliar  to  the  English  reader,  and  though  they  may  be 
learnt  by  a perusal  of  the  work  itself,  the  reader,  to  whom 
tho  subject  is  new,  may  bo  glad  to  anticipate  the  study  of 
details  by  having  placed  before  him  a general  sketch  of  the 
part  of  law  on  which  he  is  about  to  enter.  It  is  proposod, 
therefore,  in  this  Introduction,  to  give  first  an  outline  of  the 
history  of  Roman  law,  and  then  an  outline  of  Roman  private 
law.  Each,  however,  will  only  be  given  with  the  very 
moderate  degree  of  fulness  proper  to  a sketch  intended  to  be 
merely  a preliminary  to  the  study  of  the  Institutes. 
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HISTORY  OF  ROMAN  LAW. 

2.  However  obscure  may  be  the  history  of  early  Rome,  we 
cannot  doubt  that  Roman  citizens  were,  from  a 
History  of  very  early  period,  composed  of  two  distinct 
The  Topultu.  bodies,  the  populus  and  the  plehs,  of  which  the 
first  alone  originally  possessed  all  political 
power,  and  the  members  of  which  were  bound  together  by 
peculiar  religious  ties.  Nor  can  we  have  any  reasonable  doubt 
about  the  general  features  of  the  constitution  of  the  populua. 
Whatever  may  have  been  their  origin,  it  consisted  of  three 
tribes.  The  tribe  was  divided  into  ten  curiee,  and  each  curia 
into  ten  decurue ; another  name  for  a decuria  was  a gens, 
and  it  included  a great  number  of  distinct  families,  united  by 
having  common  sacred  rites,  and  bearing  a common  name. 
It  was  not  necessary  that  there  should  be  any  tie  of  blood  be- 
tween these  different  families,  in  order  that  they  should  form 
part  of  the  same  gens;  but  a pure  unspotted  pedigree,  ancient 
enough  to  have  no  known  beginning,  was  claimed  by  every 
member  of  a gens,*  and  there  was  a theoretical  equality 
among  all  the  members  of  the  whole  tribe.  The  heads  of  the 
different  families  in  these  hundred  gentcs  met  together  in  a 
great  council,  called  the  council  of  the  curies  ( comitia  curi- 
ata).  A smaller  body  of  one  hundred,  answering  in  number 
to  the  gentes,  and  called  the  senate,  was  charged  with  the 
office  of  initiating  the  more  important  questions  submitted 
to  the  great  council ; and  a king,  nominated  by  the  senate, 
but  chosen  by  tho  curies,  presided  over  the  whole  body,  and 
was  charged  with  the  functions  of  executive  government. 


* Gentiles  sunt,  qui  inter  se  eoclem  nomine  sunt;  non  esi 'satis ; qui 
ah  ingenuis  oriundi  sunt;  ne  id  quidem  satis  est : quorum  majorum 
nemo  servitutem  servivit ; abest  etiam  nunc  qui  capita  non  sunt  dcini- 
nuti. — Cicero,  Topic.  6. 
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3.  The  populus  was  also  bound  together  by  strong  reli- 
gious ties.  What  was  most  peculiar  in  the  reli- 
gion of  Rome  was  its  intimate  connection  with 

the  civil  polity.  The  heads  of  religion  were  not 
a priestly  caste,  but  were  citizens,  in  all  other  respects  like 
their  fellows,  except  that  they  were  invested  with  peculiar 
sacred  offices.  The  king  was  at  the  head  of  the  religious  body ; 
and  beneath  him  were  augurs  and  other  functionaries  of  the 
ceremonies  of  religion.  The  whole  body  of  the  populus  had  a 
place  in  the  religious  system  of  the  State.  The  mere  fact  of 
birth  in  one  of  the  families  forming  part  of  a jens  gave  ad- 
mittance to  a sacred  circle  which  was  closed  to  all  besides. 
Those  in  this  circle  were  surrounded  by  religious  ceremonies 
from  their  cradle  to  their  grave.  Every  important  act  of  their 
life  was  sanctioned  by  solemn  rites.  Every  division  and  sub- 
division of  the  State  to  which  they  belonged  had  its  own  pe- 
culiar sacred  ceremonies.  The  individual,  the  family,  the  gens, 
were  all  under  the  guardianship  of  their  respective  tutelary 
deities.  Every  locality  with  which  they  were  familiar  was 
sacred  to  some  patron  god.  The  calendar  was  marked  out 
by  the  services  of  religion  : the  pleasure  of  the  gods  arranged 
the  times  of  business  and  leisure,  and  a constantly-superin- 
tending Providence  watched  over  the  counsels  of  the  State, 
and  showed,  by  signs  which  the  wise  could  understand,  ap- 
proval or  displeasure  at  all  that  was  undertaken. 

4.  By  the  side  of  this  associated  body  there  was  another 
element  of  the  State,  occupying  a position  very  n f 
different  from  that  which  was  occupied  by  this  pri- 
vileged community.  The plebs  was  probably  formed  by  the  in- 
habitants of  conquered  towns  being  brought  to  Rome;  perhaps 
also  by  the  influx  of  voluntary  settlers.  These  new-comers,  or, 
if  we  are  to  suppose  that  the  plebs  was  coeval  with  the  populus , 
these  strangers,  remained  without  the  political  circle  which 
included  the  populus.  They  belonged  to  no  gens,*  had  no  place 


* The  position  of  the  plebeian  families  included  in  the  genie*  was  so 
exceptional,  and  is  so  obscure,  that  we  need  not  qualify  the  general 

B 2 


Digitized  by  Google 


4 


INTRODUCTION. 


in  the  eomitia,  no  share  in  the  legislative  or  executive  govern- 
ment; as  little  had  they  any  share  in  the  jus  sacrum.  They 
were  as  much  excluded  from  the  pale  of  the  peculiar  divine 
law  as  from  that  of  the  peculiar  public  law  of  the  ruliug  body. 
Even  the  Servian  constitution,  and  the  formation  of  the  thirty 
tribes,  laid  the  foundation  of  future  change,  rather  than  altered 
in  early  times  the  basis  on  which  existing  institutions  were 
founded.  The  centuries  opened  to  the  plebs  a door  to  political 
power  by  making  the  two  orders  meet  on  the  common  ground 
of  a graduated  scale  of  property ; nnd  the  constitution  of  the 
thirty  tribes  marked  off  the  inhabitants  of  the  town  and 
country  into  small  local  divisions,  in  the  eomitia  of  which  the 
jtlebs  had  of  course  the  preponderance.  But  though  the  co- 
rn ilia  centuriata  took  away  ultimately  almost  all  political  power 
from  the  eomitia  euriata,  and  the  eomitia  tributa  formed  a 
rallying  point  for  a plebeian  party,  still  the  old  relations  of  tho 
different  members  of  the  body  politic  remained,  in  theory  at 
least,  long  unimpaired.  The  curies  alone  could  give  the  religi- 
ous sanction  which  was  indispensable  to  the  validity  of  the  re- 
solutions of  the  centuries,  and  the  piths  was  as  much  as  ever 
excluded  from  admission  into  the  body  of  the  populus,  fenced 
round  with  its  impassable  wall  of  religious  privileges. 

5.  There  could  be  very  little  direct  law-making  except  to 
meet  temporary  emergencies,  in  such  a commu- 
tarlySome.,n  nity  as  early  Rome.  What  laws  were  made,  were 
first  proposed,  arranged,  and  determined  on  by 
the  senate,  under  the  guidance  of  its  chief  magistrate,  the 
king,  and  then  submitted  to  the  highest  source  of  power,  the 
eomitia  euriata.  After  the  institution  of  the  centuries,  the  co- 
mitia  centuriata  gradually  succeeded  to  the  political  power  of 
the  euriata,  aud  the  curies  only  met  to  give  a formal  religious 
sanction  to  the  resolutions  of  the  centuries.  The  king  pub- 
lished regulations  on  matters  that  fell  exclusively  within  his 
province  as  pontifex  uiaximus,  and  a collection  of  those  leges 
regies,  which  were  probably  nothing  more  than  by-laws  for  the 


statement  that  the^Iei*  did  not  belong  to  a gens,  especially  if  the  expres- 
sion in  the  text  is  considered  as  referring  to  the  early  times  of  ltome. 
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conduct  of  religious  ceremonies,  was  made,  or  said  to  be  made, 
by  Papirius,  who  lived  in  the  time  of  Tarquinius  Superbus.* 

6.  The  king  was  the  supreme  judge  in  all  causes.  But  if, 
in  a criminal  trial,  the  accused  were  a member 

of  the  populus,  he  could  appeal  from  the  king  to 
the  comitia  curiata.  If  the  accused  were  a plebeian,  he  had 
no  tribunal  to  which  he  could  appeal,  until,  shortly  after  the 
expulsion  of  the  kings,  the  Valerian  laws  gave  an  appeal  to 
a comitia  of  which  the  jylebs  formed  a part.  Civil  causes 
were  decided  by  the  king  in  his  quality  of  pontifcx  via, rim  us, 
or  by  the  subordinate  poutijices  acting  under  him,  as  all  the 
private  law  of  the  pop  ulus  was  so  mixed  up  with  the  sacred 
law,  that  it  was  part  of  the  duty  of  a pontifex  to  know  and 
guard  its  provisions.-)- 

7.  After  the  expulsion  of  the  kings,  the  struggle  between 
the  vlebs  and  the  populus  became  gradually  more 

i . r*  • ■»  * i .i  • i n . Position  of  the 

and  more  serious,  .besides  the  the  right  ot  appeal  i>ubs  after  the 
to  the  centuries  secured  by  the  lex  Valeria  in  "f 

J the  Kings. 

every  caso  when  a citizen  was  condemned  to 
death,  the  secession  to  the  Aventine  in  260  a.u.c.  wrung 
from  the  patres  a cancelment  of  existing  debts,  and  the 
creation  of  tribunes,  at  first  two  in  number,  and  afterwards 
ten,  to  defend  the  plebs.  These  champions  of  the  lower 
order  of  the  State  gave  great  additional  importance  and 
strength  to  the  comitia  tributa,  as  having  to  elect  magistrates, 
protected  thomselves  by  a sacred  character,  and  specially 
commissioned  to  maintain  the  interest  of  so  large  a body  of 
their  fellow-citizens.  But  the  plebs  had  to  strugglo  with  an 
evil  which  no  partial  remedies  could  meet.  There  was  no  body 
of  laws  to  which  they  could  appeal  in  case  they  were  wronged. 
The  whole  administration  of  the  laws  was  in  the  hands  of  the 
patricians,  and  there  was  no  appeal  from  the  decision  of  the 

* There  is  no  reason  to  doubt  that  Papirius  was  areal  person  (Dionts. 
iii.  36.)  But  when  Pomponius  speaks  of  his  collection  as  theyiw  civile 
papirianum  (D.  i.  2.  2.  2),  he  probably  uses  the  term  not  with  reference 
to  the  real  work  of  Papirius,  but  to  a work  composed  towards  the  end 
of  the  republic  by  Granius  Flaccus,  Be  Jure  Papiriano  (D.  i.  16. 144). 

t D.  i.  2.  2.  6. 
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magistrate  except  in  cases  where  life  was  at  stake,  or  unless 
the  injury,  inflicted  by  wilful  perversion  of  the  law,  was  great 
enough,  as  in  the  memorable  instance  of  Virginia,  to  rouse  the 
wronged  to  the  redress  of  physical  force.  Many  of  the  rights 
which  theoretically  belonged  to  the  plebeians  as  having  the 
same  private  law  with  the  populus,  were  practically  denied 
them.  At  last,  a successful  revolution  enabled  the  plebs  to 
insist  on  a changed  form  of  political  government,  which  might 
open  the  door  of  power  and  office  to  the  members  of  their 
own  body,  and  supply  a machinery  for  the  preparation  of  a 
fixed  and  permanent  body  of  law.  The  Decemvirate,  super- 
seding and  incorporating  into  itself  every  other  magistracy, 
aud  composed  of  an  equal  number  of  patricians  and  plebeians, 
was  formed  for  the  purpose  of  collecting  and  embodying  in 
the  shape  of  written  law  all  those  portions  of  the  customary 
law  which  it  was  most  essential  for  the  due  administration 
of  justice  to  place  on  an  indisputable  footing,  and  publish 
for  the  benefit  of  the  whole  body  of  citizens. 

8.  The  lavish  praises  bestowed  on  the  laws  of  the  Twelve 
Tables  by  the  later  writers  of  Rome,  and  the 
story  of  the  deputation  sent  to  learn  the  laws  of 
Greece,  would  give  us  an  idea  of  a very  different 
body  of  laws  from  that  which  these  Tables  actually  presented. 
We  should  expect  to  find  a systematic  exposition  of  Roman 
public  and  private  law  as  it  existed  in  the  times  previous  to  the 
Gallic  invasion  ; and  to  find,  also,  that  the  whole  body  of  law 
was  at  least  coloured  by  the  infusion  of  a foreign  element.  We 
should  naturally  think  that  there  was  something  new  and  ori- 
ginal in  a legislation  which  Cicero  considers  as  almost  the  per- 
fection of  human  wisdom.*  The  fragments  of  the  Twelve  Tables 
which  remain  to  ns  show  how  erroneous  are  these  conceptions 
of  their  contents.  There  is  nothing  whatsoever  which  we  can 
decidedly  pronounce  to  be  borrowed  from  a foreign  origin,  ex- 
cept some  provisions  respecting  the  law  of  funerals,  taken  from 
the  laws  of  Solon.  These  Tables  contained,  for  the  most  part, 
short  enunciations  of  those  points  of  law  which  the  conduct  of 


See  especially  De  Oral.  i.  43,  44. 
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the  affairs  of  daily  life  required  to  be  settled  and  publicly  an- 
nounced. The  law  had  existed  before,  but  in  a floating,  vague, 
traditionary  shape,  only  some  very  few  laws  having  been  en- 
graved on  tablets  and  publicly  displayed.  The  Twelve  Tables 
left  to  the  decision  of  the  magistrates,  and  the  interpretation  of 
those  skilled  in  law,  the  application  and  exposition  of  these 
principles ; they  also  left  many  parts  of  the  customary  law 
wholly  untouched  on.  But  what  the  exigencies  of  the  time  re- 
quired deciding,  they  decided,  and  they  laid  a firm  founda- 
tion on  which  the  structure  of  private  law  would  rest  for  the 
future.  It  is  not  difficult  to  understand  how  this  was  esteemed 
so  great  a gain  to  the  large  body  of  the  citizens,  that  these 
laws  were  spoken  of  by  the  ancients  as  the  creations  of  a new 
legislation. 

9.  The  Deccmvirate  was  nominally  intended  to  be  a means 
of  removing,  as  far  as  was  then  thought  possible, 
the  political  distinction  between  the  orders,  merit  of  poli- 
How  little,  the  object  was  really  accomplished  is 
notorious.  Although  half  the  decemvirs  were 
plebeians,  the  suppression  of  the  meetings  of  the  comitia 
tributa,  and  the  loss  of  tribunes,  was  poorly  compensated  by 
the  presence  of  magistrates  who  acted  in  conjunction  with 
patricians,  and  readily  yielded  deference  to  their  colleagues. 
Besides,  the  Two  Tables  added  in  the  year  of  the  second  De- 
cemvirate  contained  provisions  which  later  writers  considered 
manifestly  unjust  ;*  and  we  know  that,  among  other  things, 
they  expressly  refused  the  eonnubium  to  the  plebs.  The 
Twelve  Tables,  as  fixing  and  proclaiming  the  law,  were  un- 
doubtedly a source  of  great  strength  to  the  plebeians,  and 
enabled  them  to  maintain  a much  more  secure  position  in  their 
future  struggles  ; but  the  Decemvirate,  regarded  as  a crisis  in 
their  political  history,  was  certainly  unfavourable  to  them. 
Nothing  shows  more  completely  that  this  was  so  than  the 
progress  they  made  immediately  after  the  downfall  of  Appius 
Claudius  and  his  colleagues.  The  laws  of  Horatius  and 
Valerius  not  only  forbad  the  constitution  of  any  magistracy 

* Cic.  Be  Rep.  ii.  37. 
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from  which  there  should  be  no  appeal,  but  provided  that  the 
ordinances  of  the  comitia  iributa  should,  if  sanctioned  by 
the  seuate  and  the  curies,  be  binding  on  all  Roman  citizens  ; 
and  in  309,  only  four  years  after  the  abolition  of  the  Decem- 
virate,  the  Canuleian  law  gave  the  connubium  to  the  plebs, 
and  the  marriage  of  a patrician  with  a plebeian  was  no  longer 
forbidden  by  law.  This  change  was  important,  not  only  as 
removing  a distinction  mortifying  to  many  individuals  and 
embarrassing  many  of  the  relations  of  private  life,  but  as 
breaking  through  one  of  the  barriers  which  the  jus  sacrum 
had  hitherto  interposed  in  the  way  of  the  plebs.*  The  ob- 
stacle of  a religious  disqualification  was  the  reason  generally 
assigned  by  the  populus  for  the  exclusion  of  plebeians  from 
public  offices  ;f  and  it  was  a great  step  towards  political 
equality  that  the  objection  urged  to  marriages  between  the  two 
orders — that  it  would  disturb  the  sacra  of  the  gentes — should 
be  overcome.  The  advance  of  the  plebs  to  political  equality 
was,  however,  very  slow  ; and  it  was  not  until  a century  and  a 
half  had  elapsed  from  the  passing  of  the  Canuleian  law  that 
the  two  orders  were  placed  on  an  equal  footing.  We  may  take 
the  year  467  a.u.c.,  the  date  of  the  lex  Hortensia,  as  the 
period  when  we  can  first  pronounce  that  the  distinction  of 
the  two  orders  was  really  done  away.  When  that  law  had 
been  passed,  the  plebeian  had  a full  share  in  the  jus  publicum 
and  the  jus  sacrum.  The  ordinances  of  the  comitia  tributa 
required  no  confirmation  of  the  curies,  no  sanction  of  the 
Senate;  they  were  binding  on  the  whole  Roman  people  directly 
they  were  passed.  The  equality  between  the  two  orders  was  so 
complete  that  the  plebeian  could  become  consul,  censor,  prae- 
tor, curule  aedile ; he  could  enter  the  senate,  he  could  adminis- 
ter justice  ; he  was  excluded  from  none  of  the  privileges  of  the 
jus  sacrum ; he  could  become  pontifex  and  augur ; and  though 
he  could  not  of  course  take  part  in  any  of  the  sacra  belonging 
to  particular  gentes,  go  through  certain  religious  ceremonies, 

* Ideoque  decemriros  connubium  diremisse,  ne  incertd  prole  auspicia 
turbarentur. — Liv.  iv.  G. 

t Interroganti  tribune,  cur  plcbeium  consul  cm  fieri  non  oporteret ! re- 
spondit,  quod  nemo plebeiiu  auspicia  haberel. — Liv.  ir.  6. 
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or  be  engaged  in  the  service  of  particular  gods,  these  excep- 
tions did  not  lower  his  political  position.  As  far  as  the  history 
of  law  is  concerned,  we  may  henceforward  lose  sight  of  the 
distinction  between  plebeian  and  patrician. 

10.  From  the  writings  of  the  latter  jurists,  and  especially 
from  those  of  Gaius  and  Cicero,  and  from  the 
fragments  of  the  Twelve  Tables  that  have  come 
down  to  us,  we  can  collect  the  essential  features  of  the 
private  law  of  Rome  in  its  earliest  period,  before  a gene- 
ral advance  in  civilization  had  modified  it.  This  early  law, 
which  rested  on  custom  as  its  foundation,  and  the  elements  of 
which,  except  so  far  as  appeared  in  the  laws  of  the  Twelve 
Tables,  were  only  known  by  tradition,  was  called  in  subse- 
quent times  they'us  civile,  the  peculiar  law  of  the  Roman  State. 
The  history  of  Roman  law  is  the  history  of  the  changes  intro- 
duced into  this  law,  of  the  additions  made  to  it,  and  of  the 
method  adopted  in  the  process.  The  notion  of  a body  of  cus- 
tomary law,  mainly  unwritten,  which  was  not  abrogated,  but 
was  evaded  or  amplified  by  persons  acting  under  the  ideas  of 
later  times,  is  the  notion  which,  above  all  others,  must  be 
embraced  clearly  by  any  one  who  wishes  to  understand 
Roman  law.  The  jus  civile  must  always  be  taken  as  the 
standing  point,  and  in  tracing  the  history  of  the  later  law,  we 
have  always  to  trace  how,  while  the  jus  civile  still  remained 
in  force,  the  law  was  made  to  suit  the  requirements  of  dif- 
ferent periods  by  evading  or  adding  to  the  jus  civile.  It  was 
only  in  the  later  days  of  the  Empire  that  the  jus  civile  began 
to  be  swept  away.  When  we  come  to  speak  of  the  contents 
of  Roman  private  law,  we  shall  have  occasion  to  notice  what 
were  the  leading  features  of  the  jus  civile.  We  need  not  at 
present  do  more  than  say  that,  when  a student  of  Roman 
law  has  made  himself  acquainted  with  the  elementary  doc- 
trines, ho  will  find  that  the  chief  of  those  peculiar  principles, 
dating  from  an  unknown  antiquity,  and  affecting  the  whole 
body  of  later  jurisprudence,  are  those  which  determine  the 
position  of  a father  of  a family,  the  succession  to  his  estate, 
and  the  contracts  and  actions  relating  to  the  chief  possessions 
of  an  agricultural  proprietor. 
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1 1 . The  conquest  of  Italy  and  the  gradual  spread  of  Roman 
conquest  materially  altered  the  character  of  the 
Jt'aiyMt  system.  A branch  of  law  almost  entirely  new 

sprang  up,  which  determined  the  different  rela- 
tions in  which  the  conquered  cities  aud  nations  were  to  stand 
with  reference  to  Rome  itself.  As  a general  rule,  and  as  com- 
pared with  other  nations  of  antiquity,  Rome  governed  those 
whom  she  had  vanquished  with  wisdom  and  moderation.  Par- 
ticular governors,  indeed,  abused  their  power;  but  the  policy 
of  the  State  was  not  a severe  one,  and  Rome  connected 
itself  with  her  subject  allies  by  conceding  them  privileges 
proportionate  to  their  importance,  or  their  services.  The  j us 
Latinum  and  the  jus  Italieum  are  terms  familiar  to  all  readers 
of  Roman  history  ; the  first  expressed  that,  with  various  de- 
grees of  completeness,  the  rights  of  Roman  citizenship  were 
accorded  to  the  inhabitants  of  different  towns,  some  having 
the  commereium  only,  some  also  the  connnbium.  Towards  the 
end  of  the  republic,  after  the  Social  War  (a.u.c.  6(58),  the  dis- 
tinction of  the  Latinitas,  as  a partial  right  of  citizenship  at- 
tached to  the  inhabitants  of  particular  places,  disappeared 
among  the  people  of  Italy.  The  lex  Junia  (a.u.c.  664)  and 
the  lex  Plautia  (a.u.c.  663)  gave  the  full  rights  of  citizenship 
to  almost  the  whole  of  Italy,  and  the  Italians  were  distributed 
among  the  thirty-five  tribes.  The  jus  Italieum  expressed  a 
certain  amount  of  municipal  independence  and  exemption 
from  taxation,  attached  to  tho  different  places  on  which  the 
right  was  bestowed.  The  citizens  of  some  particular  places 
in  the  provinces  possessed  the  jus  Latinum,  and  the  jus 
Italieum  was  attached  to  certain  privileged  cities;  but  the  pro- 
vinces generally  had  no  participation  in  either  right.  They 
were  subject  to  a proconsul  or  proprmtor,  paid  taxes  to  tho 
treasury  of  Rome,  and  had  as  much  of  the  law  of  Rome  imposed 
upon  them,  and  were  made  to  conform  as  nearly  to  Roman 
political  notions,  as  their  conquerors  considered  expedient.* 


* See  Warnkcemig,  Hist,  du  droit  romain  externe,  p.  70.  Savioxt, 
Geschichte  Mom.  Mechts,  vol.  i.  cli.  2. 
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12.  But  the  contact  of  Rome  with  foreign  nations  produced 
a much  more  remarkable  effect  on  Roman  law  than  the  intro- 
duction of  a new  branch  of  law  regulating  the  position  of 
subject  nations.  It  wrought,  or  at  least  contributed  rhangf  |(| 
largely  to  work,  a revolution  in  the  legal  notions  Roman  law 
of  the  Roman  people.  It  forced  them  to  compare  «"*<■ 
other  systems  with  their  own.  In  the  language  of  1 
the  jurists,  it  brought  the  jus  gentium,  that  is,  the  law  ascer- 
tained to  obtain  generally  in  other  nations,  side  by  side  with 
the  jus  civile,  the  old  law  of  Rome.  The  preetor  peregrinus, 
who  was  appointed  to  adjudge  suits  in  which  persons  who  were 
not  citizens  were  parties,  could  not  bind  strangers  within  the 
narrow  and  technical  limits  in  which  Romans  were  accustomed 


to  move.  Many  of  the  most  important  parts  of  Roman  law 
were  such  that  their  provisions  could  not  be  extended  to  any 
but  citizens.  No  one,  for  instance,  except  a citizen,  could  have 
the  peculiar  ownership  termed  dominium  ex  jure  Quiritium. 
But  when  justice  and  reason  pronounced  a stranger  to  bo  an 
owner,  it  was  impossible  for  a preetor  not  to  recognize  an 
ownership  different  from  that  which  a citizen  would  claim  ; 
and  what  magistrates  were  obliged  to  do  in  the  case  of 
strangers,  the  requirements  of  advancing  civilization  soon  in- 
duced them  to  do  in  the  case  of  cit  izens.  They  recognized  and 
gave  effect  to  principles  different  from  those  of  the  municipal 
law  of  Rome.  This  municipal  law  remained  in  force  wher- 
ever its  provisions  could  give  all  that  was  required  to  do  sub- 
stantial justice;  but  when  they  could  not,  the  praetor  appealed 
to  a wider  law,  and  sought  in  the  principles  of  equity  a remedy 
for  the  deficiencies  of  the  jus  civile.  Ho  pronounced  decrees 
(edict) i),  laying  down  the  law  as  he  conceived  it  ought  to  bo, 
if  it  was  to  regulate  aright  the  case  before  him.  In  process  of 
time  it  became  the  custom  for  the  praetor  to  collect  into  one 
edictum  the  rules  on  which  he  intended  to  act  during  his 
tenuro  of  office,  and  to  publish  them  on  a tablet  (in  albo)  at 
the  commencement  of  his  official  year.  These  edicts,  put 
forward  at  the  beginning  of  the  year  of  office,  were  termed 
edicta  perpeiua.  How  much  the  praetor  was  aided  in  the 
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formation  of  a broader  and  more  comprehensive  system  of 
law  by  a change  in  the  form  of  actions,  will  appear  when  we 
come  to  speak  of  the  system  of  civil  process.  By  degrees 
such  a system  was  introduced  and  fully  established,  nud  the 
jus  honorarium,  the  law  of  the  printers*  (qui  honores  gcre- 
hunt),  was  spoken  of  as  having  a distinct  place  by  the  side, 
and  as  the  complement,  of  the  j an  civile. 

13.  The  progress  of  law  was  also  much  facilitated  by  the 

errowth  of  a bodv  of  men  termed  juris  conxulti 

The  juris  . . . . . 

prudent  cs  or  jun8  prudentes,  men  who  studied  the  lor  ms, 

and,  in  time,  the  principles  of  law,  and  expounded 
them  for  the  benefit  of  their  friends  and  dependents.  They 
were  generally  among  the  first  men  of  the  State,  and  the  em- 
ployment was  considered  one  of  the  most  dignified  that  could 
occupy  the  evening  of  a life  of  public  service  and  magisterial 
honours.  In  the  earlier  times  of  the  republic  the  patricians 
alone  knew  the  days  on  which  it  was  or  was  not  lawful  to 
transact  legal  business,  and  the  forms  in  which  actions  were 
to  be  brought.  The  story  of  the  publishing  of  a collection  of 
these  forms,  and  of  a list  of  the  days  on  which  business  could 
be  transacted,  by  Caius  Flavius,  is  familiar  to  all  readers  of 
Livy.f  But  although  to  a certain  extent  the  study  of  the  law 
became  open  to  all,  yet  it  does  not  seem  to  have  been  ever 
undertaken  except  by  men  of  eminence.  Such  men  used  to 
instruct  and  protect  the  persons  who  sought  their  advice,  ex- 
plain the  steps  necessary  for  the  successful  conduct  of  an  action, 
and  write  out  the  necessary  forms. J They  gave  answers  when 
asked  as  to  the  law  on  a particular  point;  and  though  they  pro- 
fessed only  to  interpret  the  Twelve  Tables,  not  to  make  laws, 
their  notion  of  interpretation  was  so  wide  that  it  included 
whatever  could  be  brought  within  the  spirit  of  anything  which 
the  Twelve  Tables  enacted.  Such  answers  ( rcsponsa ) were  of 


* The  term  also  included  the  edicts  of  the  asdilcs  who  issued  decrees 
in  matters  that  came  specially  within  their  province, 
i Liv.  ix.  46. 

J The  duty  of  a jurisprudent  was  respondere,  cavcre,  agere,  scribere. — 
Cic.  Dt  Oral.  i.  48. 
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course  of  no  legal  authority ; but  as  the  sage  would  frequently 
accompany  his  client*  (as  the  questioner  was  called)  before 
the  magistrate,  and  announce  his  opinion,  it  had  frequently 
all  the  effect  upon  the  magistrate  which  a positive  enactment 
would  have  had,  and  thus  the  responsa  prudentum  came  to 
be  enumerated  among  the  direct  sources  of  law.  The  names 
of  some  of  these  sages  have  been  handed  down  to  us.  Cato 
the  censor,  and  Severus  Sulpicius,  the  cotemporary  of  Cicero, 
are  those  otherwise  best  known  to  us.+  In  the  latter  days 
of  the  republic  the  juris  prudentes  were  men  acquainted  with 
some  portion  at  least  of  Greek  philosophy,  men  of  learning 
and  general  cultivation  ; and  it  is  not  difficult  to  understand 
how  powerfully,  their  authority,  acting  almost  directly  on 
judicial  decisions,  must  have  contributed  to  the  change  which 
the  law  underwent  towards  the  end  of  tho  republic. 

14.  By  far  the  most  important  addition  to  the  system  of 
Roman  law  which  the  jurists  introduced  from 
Greek  philosophy,  was  the  conception  of  the  lex  ^ 

naturae.  We  learn  from  the  writings  of  Cicero 
whence  this  conception  came,  and  what  was  understood  by 
it. J It  came  from  the  Stoics,  and  especially  from  Chrvsippus. 
By  natura,  for  which  Cicero  sometimes  substitutes  mundus, 
was  meant  the  universe  of  things,  and  this  universe  the  Stoics 
declared  to  be  guided  by  reason.  But  as  reason  is  thus  a 
directive  power,  forbidding  and  enjoining,  it  is  called  law 
(lex  est  ratio  summa  insita  in  natura,  quce  jubet  ea  qua} 
facienda  sunt,  prohibetque  conlraria).  But  nature  is  with 
the  Stoics  both  an  active  and  a passive  principle,  and  there  is 
no  source  of  the  law  of  nature  beyond  nature  itself.  By  lex 
natura;,  therefore,  was  meant  primarily  the  determining  force 
of  the  universe,  a force  inherent  in  the  universe  by  its  con- 
stitution (lex  est  natura  vis).  But  man  has  reason,  and  as 


* Clienti  promere  jura. — Hob.  Epis.  ii.  HU. 
t Gibbon,  viii.  31. 

J The  most  important  passages  in  Cicero,  with  reference  to  the  ter 
natura,  are  De  Leg.  i.  6-12  ; lie  Fat.  Dear.  i.  14,  ii.  14,  31 ; De  Fin. 
iv.  7.  The  expressions  used  in  tho  text  are  from  De  Leg.  i.  6. 
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reason  cannot  be  twofold,  the  ratio  of  the  universe  must  be  the 
same  as  the  ratio  of  man,  and  the  lex  nature e will  be  the  law 
by  which  the  actions  of  man  are  to  be  guided,  as  well  as  the 
law  directing  the  universe.  Virtue,  or  moral  excellence,  may 
bo  described  as  living  either  in  accordance  with  reason,  or 
with  the  law  of  the  universe.  These  notions  worked  them- 
selves into  Roman  law,  and  the  practical  shape  they  took  was 
that  morality,  so  far  as  it  could  come  within  the  scope  of 
judges,  was  regarded  as  enjoined  by  law.  The  jurists  did  not 
draw  any  sharp  line  between  law  and  morality.  As  the  lea: 
naturae  was  a lex,  it  must  have  a place  in  the  law  of  Rome. 
The  praetor  considered  himself  bound  to  arrange  his  decisions 
so  that  no  strong  moral  claims  should  be  disregarded.  lie  had 
to  give  effect  to  the  /car  naturae,  not  only  because  it  was  morally 
right  to  do  so,  but  also  because  the  lex  naturae  was  lex. 
When  a rigid  adherence  to  the  doctrines  of  the  j rut  civile 
threatened  to  do  a moral  wrong,  and  produce  a result  that  was 
not  equitable,  there  the  lex  naturae  was  supposed  to  operate, 
and  the  praetor,  in  accordance  with  its  dictates,  provided  a 
remedy  by  means  of  the  pliant  forms  of  the  prastorian  actions. 
Gradually  the  cases,  as  well  as  tho  modes  in  which  he  would 
thus  interfere,  grew  more  and  more  certain  and  recognized, 
and  thus  a body  of  equitable  principles  was  introduced  into 
Roman  law.  The  two  great  agents  in  modifying  and  extending 
the  old,  rigid,  narrow  system  of  the  jus  civile  were  thus  the  jus 
gentium  and  the  lex  naturae  ; that  is,  generalizations  from  tho 
legal  systems  of  other  nations,  and  morality  looked  on  accord- 
ing to  the  philosophy  of  the  Stoics  as  sanctioned  by  a law. 
But  as,  on  the  one  hand,  the  generalizations  from  experience 
had  in  themselves  no  binding  force,  and  as,  on  the  other,  the 
best  index  to  ascertain  what  morality  commanded  was  to  ex- 
amine tho  contents  of  other  legal  systems,  the  jus  gentium 
and  the  lex  naturae  were  each  the  complement  of  the  other, 
and  were  often  looked  on  by  the  jurists  as  making  one  whole, 
to  which  the  term  jus  gentium  was  generally  applied* 

* See  Austin,  Province  of  Jurisprudence  determined.  Appendix, 
page  xii. 
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15.  The  centuries  met  to  decide  questions  of  war  and 
peace,  and  to  choose  the  higher  magistrates ; but  source  of 
the  laws  which,  after  the  lex  Hortcnsia,  were 
passed  to  effect  any  real  change  in  the  body  of  Roman  law, 
were  almost  all  plebiscite!.  The  comitia  tributa  were  recog- 
nized as  almost  the  exclusive  centre  of  legislative 

...  . Tlebiseita. 

power;  but  m the  later  times  of  the  republic  a con- 
tinually-increasing importance  was  attached  to  the  ordinances 
of  the  senate.  Gaius  says  that  it  hud  been  questioned  whether 
the  senatus-coiisulta  had  the  force  of  law.*  Perhaps  they  had 
not  exactly  the  force  of  law  at  any  time  under  the  republic, 
excepting  when  they  related  to  matters  which  it  was  tho  pecu- 
liar province  of  the  senate  to  regulate ; but  they  were  probably 
of  little  less  weight  than  enactments  recognized  as  constitu- 
tionally binding.  The  senate  successfully  main- 
tained a claimf  to  exercise  a dispensing  power,  and  r>“  s"‘ate' 
to  release  individuals  from  obedience  to  particular  laws.  It 
was  generally  able  to  reject  a law,  either  wholly  or  partly, 
by  calling  in  the  aid  of  religious  scruples ; and  if  it  added  a 
clause  to  a law,  tho  new  portion  of  the  law  was  as  binding  as 
tho  old.  J In  the  shape  of  directions  to  particular  magis- 
trates, it  issued  injunctions,  of  which  the  force  was  felt  by 
all  those  who  were  subject  to  the  magistrate's  power,  and  it 
made,  we  have  reason  to  think,  independent  enactments  in 
matters  belonging  to  religion,  police,  and  civil  administration, 
and  perhaps  even  in  matters  of  private  law.§  The  senate 
comprised  the  richest  and  most  influential  meu  in  the  State ; 
the  disruption  of  societyattcnding  the  civil  wars  strengthened 
their  influence  ; and  the  Romans  of  tho  days  of  Cicero  were 
quite  prepared  for  the  place  which  the  senate  held,  as  a le- 
gislative body,  under  the  early  Caesars. 

16.  The  first  emperors  were  only  the  chief  magistrates  of 
the  republic.  Augustus  and  his  immediate  sue- 
cessors  united  in  their  own  persons  all  the  highest  * ^mptror' 

* Cicero  mentions  them  among  the  sources  oflaw. — Topic  5. 

f Ascon.  Argum.  in  Cornel.  (Orell.  p.  57). 

J Ascon.  Argum.  in  Cornel.  (Orell.  p.  67). 

§ Pvchta,  Ins  Hi.  i.  298. 
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offices  of  tho  State.  The  impenum,  or  supreme  command, 
was  conferred  on  tliem  by  the  lex  regia  passed  as  a matter  of 
form  at  the  beginning  of  their  reign,  and  by  which  the  later 
jurists  supposed  that  the  people  devolved  on  the  emperor  all 
their  own  right  to  govern  and  to  legislate.*  The  assumption 
of  despotism  was  veiled  under  an  adherence  to  republican 
forms  ; and,  at  any  rate  during  the  first  century  of  our  era, 
the  emperor  always  affected  to  consider  himself  us  nothing 
more  than  the  priuceps  reipublicm.  Although  we  have  in- 
stances, even  in  the  time  of  Augustus,  of  edicts  intended  to  be 
binding  by  the  mere  authority  of  tho  emperor,  yet  the  people 
at  first,  and  the  senate  afterwards,  was  recognized  as  the  pri- 
mary source  of  law.  By  degrees  the  emperor  usurped  the  sole 
legislative  authority,  either  dictating  to  the  senate  what  it  was 
to  enact,  or  in  later  times,  enacting  it  himself.  The  will  of 
the  prince  came  to  have  the  force  of  law.f  Sometimes  this 
will  decided  what  tho  law  should  be  by  the  publication  of 
edicta  pronounced  by  the  emperor  in  his  magisterial  capacity, 
or  mandala,  orders  directed  to  particular  officers  j sometimes 
by  deereta,  or  judicial  sentences  given  by  the  emperor,  which 
served  as  precedents ; at  other  times  by  rescripta,  that  is, 
answers  given  by  the  emperor  to  magistrates  who  requested 
his  assistance  in  the  decision  of  doubtful  points. 

17.  The  people  did  not  cease  to  make  laws  for  a consider- 
able  time  after  the  commencement  of  the  empire.  J 
These  laws  were  of  course  really  the  creations  of 
the  emperor’s  will.  Augustus,  for  instance,  procured  the  sanc- 
tion of  legislation  to  a series  of  measures  which  made  a consi- 
derable innovation  in  private  law.  These  measures  were  de- 
signed to  repress  and  discourage  the  excesses  and  corruption 
of  a demoralized  society.  The  lex  Julia  et  Papin.  Poppcea,  and 
others  of  a similar  character,  attempted  to  restore  virtue  to 
private  life  by  a system  of  rewards  and  penalties,  attached  to 


* D.  i.  4.  1. 

t Inti.  i.  2.  (i.  quod  principi  placuif,  legit  habet  vigorem. 
J Gaius  mentions  a lex  Claudia. — Gaics,  i.  157. 
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the  fulfilment  or  neglect  of  family  duties.  They  failed  in 
their  object,  but  the  portion  of  law  to  which  they  belonged 
was  considerably  modified  by  their  provisions. 

18.  After  the  middle  of  the  first  century  of  our  era,  all 
legislative  enactments  of  which  we  know  are 

mi  i • . . The  Senate, 

senatus-consulta,  I he  election  ot  magistrates  was 

transferred  to  the  senate  from  the  comitia,* * * §  and  the  senate 
was  intrusted  with  the  cognizance  of  offences  against  the 
emperor  and  the  State,  and  the  decision  of  appeals  from  in- 
ferior tribunals.f  The  later  jurists  said  that  the  senate  was 
made  to  represent  the  whole  people,  because  the  number  of 
the  citizens  became  too  great  to  permit  of  their  acting  as  a 
political  body. | However  historically  falso  this  may  be,  it  yet 
is  so  far  true  that  the  senate  was,  in  the  earlier  times  of  the 
empire,  a body  distinct  from,  and,  in  a certain  very  limited 
degree,  opposed  to,  the  emperor.  We  have  some  few  me- 
morable instances  iu  Tacitus  of  senators  who  dared  to  speak 
what  they  thought,§  and  who  showed  that  the  senate  was,  in 
more  than  name,  a remnant  of  the  republic.  Gradually  the 
very  notion  of  independent  action  died  away,  and  the  senate 
met  merely  to  adopt  the  will  of  its  master. 

19.  The  edietum  perpetuum,  the  annual  edict  of  the 
praetor,  as  beiug  the  written  exposition  of  the 

jus  honorarium,  was  the  subject  of  many  of  the  * 

treatises  of  the  Roman  jurists.  In  the  time  of 
Hadrian,  a jurist  of  great  eminence,  Salvius  Julianus,  was 
appointed  by  the  emperor  to  draw  up  an  edict,  partly  from 
existing  edicts,  partly  according  to  his  own  opinion  of  what 
was  necessary,  which  should  serve  as  the  guide  and  rule  of 
all  succeeding  praetors.  The  edict  which  he  drew  up  and  to 
which  the  sanction  of  Hadrian  gave  the  force  of  law  was 
itself  termed  the  edietum  perpetuum,  the  word  perpetuum, 


* Tacit.  Annal.  i.  15. 

t Suet.  Calig.  2 ; Nero , 17.  Tacit.  Annal.  xiii.  41. 

J Inst.  i.  2.  5.  Pompomius  in  Dig.  i.  2.  9. 

§ Tacit.  Hist.  iv.  8.  Puchta,  Inst.  i.  512. 
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instead  of  meaning1,  as  before,  that  the  edict  ran  on  from 
year  to  year,  being  used  to  express  that  the  edict  was  per- 
manent and  unchangeable.  The  different  magistrates,  who 
had  to  apply  the  edict,  would  thenceforward  use  their  own 
discretion  only  when  the  edict  drawn  up  by  Julianus  did  not 
serve  as  an  express  authority. 

20.  The  writings  of  the  jurists,  the  authority  attached  to 
their  decisions,  and  the  admirable  manner  in 
which  they  developed  and  arranged  the  law, 
formed  the  most  marked  feature  of  the  legal  history  of  this 
period.  Augustus  found  the  position  which  the  great  sages 
of  the  law  held  in  public  opinion  too  important  a one  to  bo 
overlooked  in  his  scheme  of  government.  He  formally  gave 
to  their  decisions  the  weight  which  usage  had  in  many  in- 
stances given  them  already ; and  it  was  enacted  that  their 
answers  should  besolicited  and  announced  in  a formal  manner, 
and  given  under  the  sanction  of  the  emperor.  Hadrian  de- 
cided that  they  should  have  the  force  of  law,  provided  the  re- 
spondents all  agreed  in  their  answers  ; but,  if  they  differed, 
the  judge  was  at  liberty  to  adhere  to  whichever  opinion  he 
preferred.*  Two  jurists  of  eminence,  Antistius  Labeo  and 
School,  of  Ateius  Capito,  represented  in  the  days  of  Augus- 
l.abto  and  tus  two  opposite  modes  of  regarding  law,  and 

' were  the  foundersof  schools  which  maintained  and 
handed  down  their  respective  opinions.  Labeo,  in  whom  a 
wider  culture  had  instilled  a love  of  general  principles,  did  not 
hesitate  to  make  such  innovations  as  he  conceived  reason  and 
philosophy  to  require : Capito  was  distinguished  by  the  fidelity 
with  which  he  adhered  to  the  law  as  he  had  himself  received 
it.f  A succession  of  jurists  of  greater  or  less  renown  divided 
themselves  under  the  banners  of  these  rival  authorities.  But 
the  schools  of  which  Labeo  and  Capito  were  the  first  authors 


* Gahjs,  i.  7. 

t Labeo  ingenii  qualitate  el fiducia  doctrinal,  qui  et  in  catena  sapiential 
partibus  operam  dederat,  plurima  innovare  stafuit.  Ateius  Capito,  in 
his  qutt  ei  tradita  erant,  perseverabat. — Dig.  i.  2.  2.  47. 
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did  not  derive  tlieir  names  from  their  founders.  The  one 
school  was  termed  Proculians,  after  Proculus  a distinguished 
follower  of  Labeo;  the  other  Sabinians  after  Sabinus,  a 
follower  of  Capito.  Gaius,  who  informs  us  that  he  was  a 
Sabinian,  gives  the  differing  opinions  of  the  two  schools 
on  many  subtle  questions  of  law.  By  the  labours  of  this  suc- 
cession of  jurists,  the  law  was  moulded  and  prepared  until 
it  came  into  the  hands  of  the  five  great  luminaries  of 
Roman  jurisprudence — Gaius,  Papinian,  Paul,  Ulpian,  and 
Modestinus. 

2 1 . Gaius,  or  Caius,  as  the  name  is  sometimes  written,  was 
probably  born  in  the  time  of  Hadrian,  and  wrote  Gain* 
under  the  Antonines.  Of  his  personal  history 

nothing  is  known.  He  himself  tells  us  that  he  was  an  adherent 
of  the  school  of  Sabinus.  Besides  other  works  which  he  is 
known  or  supposed  to  have  written,  ho  composed  a treatise  on 
the  edidum  provinciate  (the  edict  of  the  proconsul  in  the  pro- 
vinces) and  a commentary  on  the  Twelve  Tables.  But  the 
work  by  which  he  is  best  known  to  us  is  his  Institutes.  The 
discovery  of  the  manuscript  of  this  work  by  Niebuhr  in  181  ti 
has  contributed  greatly  to  the  modern  knowledge  of  Roman 
law.  The  manuscript  had  been  written  over  with  the  letters  of 
St.  Jerome,  and  its  existence  was  almost  entirely  unknown 
untilNiebuhr  brought  it  to  light  while  examining  the  contents 
of  the  library  of  the  Chapter  at  Verona.  The  institutes  of 
Gaius  formed  the  basis  of  those  of  Justinian,  who  has  followed 
the  order  in  which  Gaius  treats  his  subject,  and  adopted  his 
exposition  of  law,  so  far  as  it  was  applicable  to  the  times  in 
which  the  Institutes  of  Justinian  were  composed-  The  work 
of  Gaius,  therefore,  showing  us  what  was  common  to  the  two 
periods,  and  also,  where  the  law  had  changed,  enables  us  to 
understand  what  the  change  was,  and  what  the  law  had  really 
been  at  the  time  when  its  system  was  most  perfect- 

22.  yEinilianus  Papinianus  was  the  intimate  friend  of  the 
emperor  Septimius  Severus,  and  held  under  him 

the  office  of  prastorian  prtefect,  which  had  now 

become  equivalent  to  that  of  supreme  judge.  He  probably 

C 2 
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accompanied  Severus  into  Britain,  and  was  present  at  the  em- 
peror’s death  at  York  in  A.D.  211.  Severus  commended  his 
two  sons,  Geta  and  Caracalla,  to  his  care.  Caraealla  dis- 
missed Papiniau  from  his  office ; and,  after  his  murder  of 
Geta,  is  said  to  have  required  Papinian  to  compose  his  vindi- 
cation. Papinian  refused,  and  was  executed  by  the  orders  of 
Caracalla.  He  was  considered  the  first  and  greatest  of 
jurists,  and  every  epithet  which  succeeding  writers  could 
devise  to  express  wisdom,  learning,and  eloquence  was  heaped 
on  him  in  profusion.  We  know,  from  the  Digest,  of  his 
Books  of  Questions,  Books  of  Answers,  and  Books  of  Defini- 
tions. The  fragments  of  his  works  which  we  possess  amply 
justify  his  eminent  reputation. 

23.  Paul,  Ulpian,  and  Modestinus  are  all  said  to  have  been 
„nal  pupils  of  Papinian.  Julius  Paulus  was  a member 

of  the  imporial  council  and  praetorian  praefcct 
under  Alexander  Severus  (a.d.  222).  Besides  numerous 
fragments  in  the  Digest,  we  possess  his  Receptee  Sententice, 
which  was  long  the  chief  sourco  of  law  among  the  Visigoths 
in  Spain.  The  most  celebrated  of  his  works,  which  were 
very  numerous,*  was  that  Ad  Edictum  in  80  books. 

24.  Domitius  Ulpianus  derived  his  origin,  as  he  himself 
ri/)illll  tells  us,  from  Tyre  in  Phoenicia. f He  wrote 

several  works  during  the  reigns  of  Septimius 
Severus  and  Caracalla,  and  perished  (a.d.  228)  by  the  hands 
of  the  soldiers,  who  killed  him  in  the  presence  of  the  emperor, 
Alexander  Severus.  He  was  praetorian  praefect  at  the  time  ' ‘ 

of  his  death,  but  the  exact  time  when  he  first  was  appointed  ■ 
to  the  office  is  unknown.  The  Digest  contains  a greater  ' • • • 
number  of  extracts  from  his  writings  than  from  those  of  any 
jurist.  Besides  these  extracts,  we  also  possess  fragments  of. 
his  composition  in  twenty-nine  titles,  known  by  the  name  of 
the  Frcujmenta  Ulpiani. 


* We  know  the  names  of  more  than  70,  embracing  an  extraordinary 
variety  of  subjects, 
t D.  1.1.1. 
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25.  Herennius  Modestinus  was  the  pupil  of  Ulpian  as 
well  as  of  Papinian.  He  was  a member  of  the 
imperial  council  in  the  time  of  Alexander  Severus, 

but  hardly  anything  is  known  of  his  history.  One  of  the 
best  known  of  his  writings  is  the  Excusationum  Libri.  We 
have  nothing  remaining  of  his  composition  except  the  ex- 
tracts from  his  works  given  in  the  Digests. 

26.  The  influence  of  Christianity  on  Roman  law  was  partly 
direct,  partly  indirect.  The  establishment  of  a 
hierarchical  rank,  the  power  granted  to  religious  cirMatilty. 
corporations  to  hold  property,  the  distinction  be- 
tween Christians  and  heretics,  affecting  the  civil  position  of 
the  latter,  the  creation  of  episcopal  courts,  and  many  other 
similar  innovations,  gave  rise  to  direct  specific  changes  in 
the  law.  But  its  influence  is  even  more  remarkable  in  tho 
changes  which  were  suggested  by  its  spirit,  rather  than  intro- 
duced as  a necessary  part  of  its  system.  To  the  community 
which  citizenship  had  bound  together  * succeeded  another 
bound  by  the  ties  of  a common  religion.  The  tendency  of 
the  change  was  to  remove  the  barriers  which  had  formed  a 
part  of  the  older  condition  of  society.  If  we  compare  the 
Institutes  of  Justinian  with  those  of  Gaius,  we  find  changes 

x in  the  law  of  marriage,  in  that  of  succession,  and  in  many 
other  branches  of  law,  in  which  it  is  not  difficult  to  recognize 
i jVtlie  spirit  of  humanity  and  reverence  for  natural  ties,  which 
SChristianity  had  inspired.  Tho  disposition  to  get  rid  of  many 
.^fo f the  more  peculiar  features  of  the  old  Roman  law,  observ- 
er/able  in  the  later  legislation,  was  partly  indeed  the  fruit  of 
/ secular  causes  ; but  it  was  also  in  a great  measure  due  to  the 
alteration  of  thought  and  feeling  to  which  the  new  religion 
had  given  birth. 

27.  Before  we  pass  to  the  legislation  of  Justinian,  we  must 
bestow  a cursory  notice  on  the  efforts  made  by  Thtodotim  II. 


* The  tie  of  citizenship  was  really  done  away  with  by  the  reckless- 
ness with  which  it  was  extended.  Caracnlla  (a.d.  212)  made  all  persons 
citizens  who  were  subjects  of  the  empire. 
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Theodosius  II.  to  determine  and  arrange  the  law,  and  to 
promote  its  study.  With  a view  to  keep  alive  and  increase 
the  knowledge  of  law,  he  founded  (in  a.d.  425)  a school  of 
jurisprudence  at  Constantinople.  Ho  also  constituted  the 
works  of  the  five  great  writers,  Gaius,  Papiuian,  Ulpian,  Paul, 
and  Modestinus  into  a source  of  law  of  the  highest  authority, 
enacting  by  a constitution,  published  a.d.  426,  that  the  judge 
should  always  be  bound  by  the  opinion  expressed  by  the 
majority  of  these  writers ; if  those  among  them  who  ex- 
pressed an  opinion  on  the  point  were  equally  divided,  the 
opinion  of  Papinian  was  to  prevail : if  he  was  silent,  the 
judge  could  use  his  own  discretion.  In  a.d.  438,  Theo- 
dosius published  bis  Code,  containing  a collection  of  the 
constitutions  of  the  emperors  from  the  time  of  Constantine. 
It  was  made  on  the  model  of  two  earlier  collections  compiled 
by  tho  jurists  Gregorianus  (a.d.  306)  and  Hermogenianus 
(a.d.  365). 

28.  Tho  Emperor  Justinian  was  of  Sclavonic  origin.  His 

, native  name  was  Upraada,  a word  said  to  mean 

upright,  and  thus  to  have  found  an  equivalent  in 
the  Latin  Justinianus.  He  was  born  at  Taurisium  in  Bulgaria, 
about  the  year  a.d.  482,  and  having  been  adopted  by  his  uncle, 
the  Emperor  Justin,  succeeded  him  as  sole  emperor  in  the 
year  a.d.  527.  He  died  in  a.d.  565,  after  an  eventful  reign  of 
thirty-eight  years.  Procopius,  the  secretary  of  his  general 
Belisarius,  has  loft  us  a secret  memoir  of  the  timos,  which,  if 
we  may  rely  upon  his  accuracy,  would  make  us  believe  Jus- 
tinian to  have  been  a weak,  avaricious,  rapacious  tyrant. 
His  court,  wholly  under  the  influence  of  his  wife  Theodora, 
a degraded  woman,  whom  he  had  raised  from  tho  theatre  to 
share  his  throne,  was  as  corrupt  as  was  customary  in  the  empire 
of  the  East.  Justinian  would  never  have  been  distinguished 
from  among  the  long  list  of  Eastern  emperors  had  it  not  been 
for  the  victories  of  his  generals  and  the  legislation  to  which 
he  gave  his  name.  The  successes  of  Belisarius  and  Narses 
have  shod  the  splendour  of  military  glory  over  his  reign.  But 
his  principal  claim  to  be  remembered  by  posterity  is  his  having 
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directed  the  execution  of  an  undertaking,  which  gave  to  Roman 
law  a form  that  fitted  it  to  descend  to  the  modern  world. 

29.  In  the  year  a.d.  528,  Justinian  issued  instructions  for 
the  compilation  of  a now  code,  which,  founded  , 
on  that  of  Theodosius,  and  on  the  earlier  codes 
on  which  that  code  was  based,*  should  embrace  the  imperial 
constitutions  down  to  the  date  of  its  promulgation.  The  task 
was  entrusted  to  a body  of  ten  commissioners,  who  com- 
pleted their  labours  in  the  following  year,  and  in  the  month 
of  April,  a.d.  529,  the  emperor  gave  it  his  sanction,  and 
abolished  all  preceding  collections. 

80.  In  the  December  of  the  following  year,  Tribonian,  who 
had  been  one  of  the  commission  appointed  to  ^ Digt,t 
draw  up  the  code,  and  who  had  recommended  him- 
self to  the  emperor  by  the  energy  and  ability  he  had  shown, 
was  instructed,  in  conjunction  with  a body  of  coadjutors  whom 
he  selected  to  the  number  of  sixteen,  to  make  a selection  from 
the  writings  of  tho  elder  jurists,  which  should  comprehend  all 
that  was  most  valuable  in  them,  and  should  form  a compen- 
dious exposition  of  the  law.  In  spite  of  the  foundation  of 
schools  of  jurisprudence,  of  which  those  of  Rome,  Constanti- 
nople,and  Berytuswere  the  most  famous,  the  knowledge  which 
the  lawyers  of  the  time  had  of  the  writings  of  the  old  jurists 
was  exceedingly  limited.  Justinian  wished  not  only  to  pro- 
mulgate a body  of  law  which  should  not  be  too  bulky  and 
voluminous  for  general  use,  but  also  to  provide  a work,  the 
study  of  which  should  form  a necessary  part  of  legal  education. 
The  commissioners  performed  their  task  in  the  short  space 
of  three  years,  and  on  the  30th  of  December,  a.d.  583,  the 


* Shortly  before  the  timo  of  Justinian,  three  attempts  had  been  made 
to  draw  up  a body  of  law  for  the  use  of  the  western  barbarians  and 
their  Roman  subjects.  These  were — the  edict  of  Theodoric,  king  of  the 
Ostrogoths  (a.d.  500)  ; the  Lex  Romance  Burgundiorum  (a.d.  500) ; and 
the  Lex  Romana  Visigothorum  (a.d.  506).  These  names  are  so  well 
known  that  it  is  perhaps  hardly  proper  to  pass  them  over  altogether ; 
but,  as  their  assistance  was  not  employed  in  the  construction  of  Jus- 
tinian’s legislation,  a detailed  account  of  them  is  unnecessary  here. 
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emperor  gave  to  the  resnlt  of  their  labours  the  force  of  law. 
The  compilation,  termed  Digests,  or  Pandect®,  from  its 
comprehensive  character,  was  divided  into  fifty  books,  and 
was  arranged  on  the  model  of  the  perpetual  edict.  Ulpian’s 
work  on  the  edict  had  been  a text-book  in  the  schools  of 
jurisprudence,  and  probably  it  was  this  that  determined  the 
commissioners  to  adopt  a model,*  which  has  prevented  their 
work  having  anything  like  a scientific  arrangement.  There 
are  thirty-nine  jurists  from  whose  writings  the  Digest  con- 
tains literal  extracts,  those  from  Ulpian  and  Paul  constituting 
about  one-half  of  the  whole  work. 

31.  The  Digest  was  too  vast  a work,  and  also  required  for 
The  I t 1 i '^R  conlPreheusion  too  great  a previous  knowledge 

of  law  to  admit  of  its  being  made  the  opening 
of  a course  of  legal  study.  Justinian,  therefore,  determined 
to  have  an  elementary  work  composed.  He  had  declared 
his  intention  in  the  constitution  of  Dec.  a.d.  530,  in  which 
he  directed  the  compilation  of  the  Digest ; and  Tribonian, 
in  conjunction  with  Theophilus  and  Dorotheus,  respectively 
professors  in  the  schools  of  Constantinople  and  Berytus, 
were  appointed  to  draw  it  up.  This  elementary  work  is  the 
Institutes.  It  was  formed  on  the  basis  of  the  Institutes  of 
Gaius,  alterations  being  made  to  bring  it  into  harmony  with 
the  Digest  and  Code. 

32.  There  were  still  some  points  which  had  been  debated 

by  the  old  jurists,  and  to  which  the  legislation  of 
Justinian  did  not  as  yet  furnish  any  answer.  To 
determine  these,  Justinian  published  a book  of 
Fifty  Decisions ; and  as  the  Code  of  the  year  a.d.  529  was  a 
very  imperfect  work,  it  was  determined  to  revise  that  Code, 
and  to  incorporate  the  Fifty  Decisions  in  the  re- 
Cuiie.  vised  edition.  Tribonian  was  appointed  to  super- 

intend the  undertaking,  and  in  Nov.  a.d.  534  the 
new  code,  called  the  code  repetitce  prcelectionis  received  the 
force  of  law.  This  is  the  code  we  now  have ; the  former  code. 


* Wabnkcenig,  Hist,  du  droit  romain,  p.  182. 
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that  of  a.d.  529,  having  been  carefully  suppressed,  and  no 
trace  of  it  remaining.  The  Code,  which  is  divided  into  twelve 
books,  is  arranged  nearly  in  the  same  manner  as  the  Digest. 

33.  But  Justinian  could  not  endure  that  his  having  sys- 
tematized the  law  should  exclude  him  from  law- 
making. He  announced  in  the  Code*  that  any  Tke 
legislative  reforms  he  might  at  any  future  time  see  fit  to  make 
should  be  published  in  the  form  of  Novellce  Constitution eg. 
Many  such  Novellce  were  afterwards  published ; the  first  in 
January,  a.d.  535,  the  last  in  November,  a.d.  564.  Altogether 
they  amount  to  165 ; but  no  collection  of  them  seems  to  have 
been  made  in  the  lifetime  of  Justinian.  Few  of  them  bear 
a later  date  than  a.d.  545,  the  year  of  Tribonian’s  death. 

34.  The  Institutes  of  Justinian,  after  a few  general  obser- 
vations on  the  nature,  the  divisions,  and  the  . 

3 7 Arrangement 

sources  of  law,  proceed  to  treat,  first  of  persons,  of  the  lusti- 
then  of  things,  then  of  successions  to  deceased 
persons,  then  of  obligations,  and  lastly  of  actions.  An  ar- 
rangement as  nearly  similar  as  possiblo  will  be  observed 
in  the  following  outline  of  Roman  private  law. 


ROMAN  PRIVATE  LAW. 

The  reader  of  Mr.  Austin’s  Treatise  on  the  Province  of  Juris- 
prudence will  remember  that  he  proposes,  in  the  outline  given 
in  the  Appendix,  to  treat  the  subject  of  Law  by  examining, 
first,  the  science  of  General  Jurisprudence,  that  is  of  the  legal 
notions  and  principles  which  enter  into  every  system  of  law  ; 
and  secondly,  the  science  of  Particular  Law,  that  is,  as  he 
explains  it,  * The  science  of  any  such  system  of  Positive  law 
as  now  actually  obtains,  or  once  actually  obtained  in  a speci- 
fically determined  nation;’  and  he  carefully  distinguishes  be- 
tween the  sciences  of  general  and  particular  jurisprudence  and 

* Const,  de  Emend.  Cod.  4. 
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the  science  or  sciences  which  would  tell  us,  not  what  law  is, 
but  what  law  ought  to  be. 

The  Homan  jurists  made  no  approach  to  a division  of  the 
subject  so  accurate  and  so  exhaustive.  It  is  their  great  merit, 
the  real  source  of  their  value  to  modern  Europe,  that  they 
apprehended  and  elucidated  the  great  leading  principles  and 
notions  of  general  jurisprudence  j but  they  did  not  clearly 
distinguish  between  general  jurisprudence  and  the  municipal 
law  of  Rome,  or  between  law  and  morality.  As  we  have  said 
before,  they  assumed,  on  the  authority  of  Greek  philosophy, 
that  there  was  a lex  naturae  binding  on  them  because  it  was 
a lex,  and  they  endeavoured  to  work  up  the  dictates  of  this 
law  and  of  the  jus  gentium  together  with  the  provisions  of 
the  old  jus  civile  into  a whole.  Tho  institutes  of  Gaius  open 
with  a declaration  that  every  system  of  law  must  contain 
tho  two  elements  of  general  and  municipal  law ; but  in  the 
Institutes  of  Justinian  there  are  prefixed  two  definitions 
Definition*  of  ta^en  fr°m  the  writings  of  Ulpian ; and,  while 
jmtiee  ami  the  definitions  themselves  illustrate  the  inex- 
junspi  ndence.  ac£ness  with  which  the  jurists  determined  the 
province  of  jurisprudence,  the  place  assigned  to  them  in 
this  compilation  shows  the  utter  want  of  anything  like 
philosophy  in  the  age  when  the  Institutes  were  writton. 
The  first  definition  defines  the  moral  virtue  of  justice  by  re- 
ference to  a legal  term  (jus),  which  it  leaves  unexplained  : 
the  second  pronounces  jurisprudence  to  be  tho  ‘ science  of 
things  human  and  divine,’  a phrase  which  has  no  meaning 
except  as  a summary  of  the  philosophy  which  thought  that 
law  was  the  expression  of  a reason  common  to  the  universe 
and  to  man.  We  can  only  treat  the  Roman  notions  of  law 
and  jurisprudence  historically,  and  ascertain  what  they  were 
and  whence  they  came : we  cannot  make  them  fit  into  the 
more  accurate  shapes  assigned  to  these  general  terms  by  the 
modern  philosophy  of  law. 

35.  The  preceding  historical  sketch  will  havesufficod  toshow 
what  were  the  sources  of  Roman  law:  (1)  There 
was  the  old  jus  civile,  which  mainly  depended  on 
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custom  as  its  basis.  (2)  There  were  the  judicial  decisions 
of  the  prwtors,  and  the  opinion  of  the  juris  prudent  as, 
supplementing  the  jus  civile  from  the  dictates  of  the  le-r. 
naturae  and  tho  jus  gentium ; and  (3)  There  were  positive 
enactments,  which  may  be  divided  into  leges,  plebiscita,  sena- 
ttis-conndta,  and  announcements  of  the  will  of  the  emperor. 

8 (5.  The  main  legal  term  with  which  we  have  to  start  in 
approaching  Roman  law  is  jus.  The  word  is 
used  to  signify  both  the  sum  of  rights  and  their 
corresponding  duties  sanctioned  by  law,  and  also  any  single 
one  of  these  rights.  The  law  proscribes  different  relations  in 
which  the  members  of  a State  are  to  stand  to  things  and  to 
each  other.  The  claim,  protected  by  legal  remedies,  which 
each  man  has  to  have  any  of  these  relations  ob- 

. J . Right t. 

served  in  his  own  case  is  a right;  and  as  the 
right  must  be  conceived  to  belong  to,  or  reside  in  a person, 
we  speak  of  a right  being  the  right  of  a person,  e.g.  my  right 
to  have  that  book,  your  right  to  have  that  house  (jus  tnewn, 
jus  tuum).  When  we  examine  the  different  rights  established 
by  law  in  a State,  we  find  some  of  a public  character,  affecting 
individuals  as  members  of  a body  politic ; others  of  a private 
character,  affecting  individuals  directly.  It  is  only  of  the 
private  rights  established  by  Roman  law  that  we  now  propose 
to  speak  ; and  as  rights  are  either  rights  which  persons  have 
over  things,  or  rights  which  persons  have  against 
some  other  person  or  persons,  we  shall  treat, 
first,  of  tho  mode  in  which  the  Roman  law  re- 
garded persons,  then  of  the  mode  in  which  it  regarded  things  ; 
then  of  the  rights  it  gave  to  persons  over  things ; then  of  the 
rights  it  gave  to  persons  against  persons ; and,  lastly,  of  the 
method  by  which  the  State  enforced  private  rights  when  dis- 
puted or  disregarded,  that  is,  the  system  of  civil  process. 
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I.  PERSONS. 

37.  The  word  persona  had,  in  the  usage  of  Roman  law,  a 
Wanting  of  different  meaning  from  that  which  we  ordinarily 
the  word  per-  attach  to  the  word  person.  It  was  employed  to 

denote  any  being  capable  of  having,  and  being 
subject  to,  rights.  All  men  possessing  a reasonable  will 
would  naturally  be  personae ; but  not  all  those  who  were 
physically  speaking,  men,  were  persona:.  Slaves,  for  in- 
stance, were  not  in  a position  to  exercise  their  reason  and 
will,  and  the  law,  therefore,  refused  to  treat  thorn  as  persona:. 
On  the  other  hand,  many  persona  had  no  physical  existence. 
The  law  clothed  certain  abstract  conceptions  with  an  ex- 
istence, and  attached  to  them  the  capability  of  having  and 
being  subject  to  rights.  The  law,  for  instance,  spoke  of  the 
State  as  a ]>rrsona.  It  was  treated  as  being  capable  of 
having  rights,  and  of  being  subject  to  them.  These  rights 
really  belonged  to  the  men  who  composed  the  State,  nnd  they 
Howed  from  the  constitution  and  position  of  associated  indi- 
viduals. But,  in  the  theory  and  language  of  law,  the  rights 
of  the  whole  community  were  referred  to  the  State,  to  an 
abstract  conception  interposed  between  these  rights  and  the 
individual  members  of  the  society.  So,  a corporation,  or  an 
ecclesiastical  institution,  was  a persona,  quite  apart  from  the 
individual  persona : who  formed  the  one  and  administered  the 
other.  Even  the  Jiscus,  or  imperial  treasury,  as  being  the 
symbol  of  the  abstract  conception  of  the  emperor’s  claims, 
was  spoken  of  as  a persona. 

38.  The  technical  term  for  the  position  of  an  individual 
regarded  as  a legal  person  was  status,  and  the 
constitutive  elements  of  his  status  were  liberty, 

citizenship,  and  membership  in  a family.  First,  he  must  be 
free.  A slave  had  no  rights.  In  the  earlier  days 
of  Roman  law,  no  one  would  have  conceived  this 
to  be  unnatural.  But  philosophy,  and  the  study  of  morality, 
taught  the  latter  jurists  that  the  condition  of  a slave  was  a 
violation  of  natural  law.  It  was  not,  however,  necessary  that 


Status. 


Freedom. 
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the  person  should  have  been  born  free  (ingenuus) ; for  the 
process  of  manumission  placed  the  slave  in  some  degree  on  a 
level  with  the  freedman  ( libertinus , or  if  spoken  of  with 
reference  to  his  master,  libertus*).  It  depended  on  the 
mode  and  circumstance  of  his  manumission  whether  he  be- 
came at  once  a Roman  citizen  ; but  in  whatever  way  he  was 
enfranchised  he  still  owed  certain  duties  to  his  patron,  and 
in  certain  cases  liis  patron  was  his  heir. 

39.  The  second  element  of  the  statu*  was  citizenship.  The 
Roman  notion  of  the  State  was  that  of  a com- 
pact privileged  body  separated  off  from  the  rest  (lU'e"ahii‘- 
of  the  world  by  the  exclusive  possession  of  certain  public  and 
private  rights.  In  the  early  times  of  Rome  the  cives,  or  mem- 
bers of  the  State,  were  divided  into  the  two  bodies  of  patres 
and  plebeians,  the  former  of  whom  had  a public  and  sacred 
law  peculiar  to  themselves,  while  they  shared  with  the  latter 
the  system  of  private  law.  Beyond  the  State  all  were  hostes 
and  barbari.  But  as  civilization  progressed,  the  number  of 
foreigners  who  resorted  to  Rome  for  trade,  or  were  otherwise 
brought  into  friendly  relations  with  citizens,  was  so  great  that 
they  were  looked  upon  as  a distinct  class,  that  of  peregrini. 
To  be  a citizen  was  thenceforward  not  to  be  a peregrinus,  the 
force  of  the  one  idea  being  brought  out  by  the  prominence  of 
its  opposite.  A peregrinus  was  subject  only  to  the  jus  gen- 
tium; citizens  alone  could  claim  the  privileges  of  the  jus 
Quiritium.  But  when  her  conquest  placed  Rome  in  new  and 
varying  relations  with  the  nations  of  Italy,  an  intermediate 
position  between  the  citizen  and  the  peregrinus  was  accorded 
to  the  more  privileged  of  the  vanquished.  Some  of  the  rights 
of  the  citizen  were  given  to  them,  and  some  were  withheld. 
These  peculiar  rights  of  tho  citizen  were  summed  up  in  the 
familiar  term  suffragium  et  honores,  the  right  of  voting  and 
the  capacity  of  holding  magisterial  offices,  and  in  the  terms 
connubium  and  commercium.  Connubium  is  a term  which 


• The  Latin  for  a freedman  was  liberlinus : but  libertus  Titii  is  the 
Latin  for  the  freedman  of  Titius. 
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explains  itself.  The  foundation  of  the  Roman  family  was  a 
marriage  according  to  the  jus  Quiritium,  and  not  to  have  the 
connubium  was  to  be  incapable  of  entering  into  the  Roman 
family  system.  In  the  word  commercium  were  included  the 
power  of  holding  property  and  making  contracts  according 
to  the  Roman  law,  and  also  the  testamenti  factiu,  or  power 
to  make  a will,  and  to  accept  property  under  one.  By  the 
jus  Latinum  and  the  jus  Italicum  various  modifications  of 
the  different  rights  implied  in  the  civitas  were  granted.  The 
jus  Latinum  gave  private  rights  to  individuals,  the  jus 
Italicum  gave  public  rights  to  towns.  In  some  cases  the  jus 
Latinum,  guve  the  connubium  and  commercium ; in  some 
only  the  latter,  in  many  only  a portion  of  the  latter ; the 
testamenti  j actio,  the  power  of  making,  or  taking  under, 
a testament  being  withheld.  The  jus  Italicum  gave  certain 
favoured  towns  a municipal  constitution  more  or  less  con- 
nected with  the  supreme  power  of  Rome.  In  the  course 
of  time  other  shades  between  the  civis  and  the  pcrcyri- 
nus  were  introduced,  but  all  distinction  between  them  was 
gradually  swept  away,  by  the  increasing  recklessness  with 
which  the  rights  of  citizenship  were  bestowed.  Until  at  last 
Caraealla  made  all  the  free  subjects  of  the  empire  citizens  ; 
and  thenceforward  the  class  of  peregrini,  properly  speaking, 
ceased  to  exist.  All  the  free  inhabitants  of  the  civilized 
world  were  cives,  and  beyond  were  nothing  but  barbari  and 
hoxtes. 

40.  The  Roman  family,  in  tho  peculiar  shape  it  assumed 
under  the  jus  Quiritium,,  was  modelled  on  a civil 
The  family,  on  a natural  basis.  The  tie  which 

bound  members  of  the  same  family  was  not  that  of  blood ; it 
was  their  common  position  in  the  midst  of  an  artificial  system. 
For  the  formation  of  such  a family,  a legal  marriage  was  an 
indispensable  preliminary ; but  it  was  only  a preliminary, 
and  the  peculiar  character  of  the  family  did  not  in  any  way 
flow  from  the  tie.  The  head  of  the  family  was  all  in  all.  He 
did  not  so  much  represent  as  absorb  in  himself  the  subordinate 
members.  He  alone  was  sui  juris,  i.  e.  had  an  independent 
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will ; all  the  other  members  were  alieni  juris,  their  wills  were 
not  independent,  but  were  only  expressed  through  their  chief. 
The  paterfamilias,  the  head  of  the  family,  was  said  to  have 
all  the  other  members  of  his  family  in  his  power ; and  this 
power  ( patria  pot  ext  as)  was  the  foundation  of  all  that  pecu- 
liarly characterized  the  Roman  family.  At  the  head  of  the 
family  stood  the  paterfamilias  alone.  Beneath  him  came  his 
children,  sons  and  daughters,  and  his  wife,  who,  in  order  to 
preserve  the  symmetry  of  the  system,  was  treated  by  law  as  a 
daughter.*  If  a daughter  married,  she  left  this  family,  and 
passed  into  the  family  of  her  husband ; but  if  a son  married, 
all  his  children  were  as  much  in  the  power  of  the  paterfamilias 
as  the  son  himself.  Thus  all  the  descendants  through  the 
male  line  were  in  the  power  of  the  same  person.  And  it  was 
this  that  constituted  the  link  of  family  relationship  between 
them,  not  the  natural  tie  of  blood.  When  the  paterfamilias 
died,  each  of  the  sons  became  in  his  turn  a paterfamilias  ; 
he  was  now  sui  juris,  and  all  his  own  decendants  through  the 
male  line  were  in  his  power.  Each  of  the  daughters,  as  long 
as  she  remained  unmarried,  was  also  sui  juris;  butdirectly  she 
formed  a legal  marriage,  and  thereby  entered  into  her  hus- 
band’s family,  she  passed  into  the  power  of  another.  Hence 
it  was  said  that  a woman  was  at  once  the  beginning  and  end 
of  her  family,  caput  ct  finis  familice  sum,  for  directly  she 
attempted  to  continue  it,  she  passed  into  another  family. 

41 . Persons  who  were  under  the  power  of  another  could 
not  hold  or  acquire  any  property  of  their  own.  All  be- 
longed to  the  paterfamilias ; and  whatever  the  pmition  „j 
son  acquired  was  acquired  for  the  father.  In  permit  in 
matters  of  public  law  the  filiusfamilias  laboured 
under  no  incapacities ; he  could  vote  or  hold  a magistracy, 
but  in  all  the  relations  of  private  law  he  was  absolutely  in 
his  father’s  power.  He  could  not  make  a will,  for  he  had  no 


* She  was  technically  said  to  be  in  the  mantis  of  her  husband  j and 
perhaps  manus  is  the  old  word  signifying  the  power  of  the  paterfamilias, 
and  potestas  is  only  an  expression  of  later  Latin. 
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property  to  dispose  of ; nor  bring  an  action,  for  nothing  was 
owing  to  him.  But  in  all  public  relations,  whenever  this  in- 
capability of  possessing  proporty  was  not  in  question,  the 
Jiliusfumilias  had  all  the  privileges  of  a citizen;  he  had,  for 
instance,  the  connubium,  and  could  contract  a legal  marriage ; 
and  the  commerciurn,  and  could,  therefore,  bo  a witness  in 
sale  by  mancipation,  to  which  none  except  citizens  could  bo 
witnesses.  The  indulgence  of  later  times  permitted  the 
filiusfamilias  to  hold  certain  property  apart  from  th o pater- 
familias, an  indulgence  fii'st  accorded  as  an  encouragement 
to  military  service.  But  even  over  a portion  of  this  property 
the  head  of  the  family  possessed  certain  rights ; and,  so  far 
as  it  went,  it  was  a departure  from  the  strict  theory  of  law. 

42.  The  distinction  between  the  legal  and  the  natural 
marriage  is  illustrated  by  its  being  possible  for  a 
Emancipation.  memj)er  0f  ^],e  Jega]  family  to  quit  it  and  become 

an  entire  stranger  to  it,  and  for  an  entire  stranger  to  be  ad- 
mitted to  it,  and  be  as  completely  a member  as  if  he  were  a 
son  of  the  paterfamilias.  The  mode  by  which  the  change  in 
either  case  was  accomplished  was  by  a fictitious  sale.  Every 
Roman  citizen  could  sell  himself  to  another  by  the  peculiar 
form  of  sale  called  mancipatio  ; and  as  the  father  possessed 
over  the  son  the  rights  which  a person  mi  juris  possessed 
over  himself,  he  sold  the  jUiusfamilias  to  a nominal  pur- 
chaser, who  was  supposed  to  buy  the  son.  It  was  declared  by 
the  law  of  the  Twelve  Tables  that  a son  thrice  sold  by  his 
father  should  be  free  from  his  power,  and  the  ceremony  was 
therefore  repeated  three  times,  and  the  son  was  then  einanci- 
patus,  or  sold  out  of  the  family.  When  a stranger,  being 
himself  alieni  juris,  wished  or  was  compelled  to  enter  a 
family,  the  process  was  effected  by  adoption.  Here  again, 
then,  was  another  sale,  the  paterfamilias  of  the  family  he 
quitted  being  the  seller,  and  the  paterfamilias  of  that  he 
entered  being  the  purchaser.  If  the  stranger  was  sni  juris, 
he  entered  his  new  family  by  arrogation,  which  in  ancient 
times  could  only  be  effected  by  a vote  in  the  comitia  curiata, 
it  being  considered  a matter  of  public  policy  to  keep  a watch 
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over  such  a proceeding,  lest  the  last  of  his  gens  should  arro- 
gate himself,  and  its  sacra  be  lost.  Much  simpler  modes  for 
effecting  arrogation,  as  well  as  for  effecting  emancipation  and 
adoption,  were  employed  in  later  times. 

43.  A person  might  be  sui  juris,  and  be  in  possession  of 
every  right,  and  yet  be  unable,  through  some 
imperfection,  to  exercise  the  rights  he  possessed. 

A child,  for  instance,  was  not  only  not  able  to 
conduct  his  affairs  with  discretion,  but  he  was  unable  to  un- 
derstand, perhaps  to  speak, the  forms  necessary  to  be  expressly 
pronounced  in  almost  every  legal  transaction.  A tutor  was 
therefore  appointed,  who,  until  the  child  attained  the  age  of 
puberty,  supplied  this  defect  of  his  ward,  or,  as  he  was 
called,  his  pupil.  And  this  is  the  Roman  notion  of  a tutor : 
he  was  a person  who  supplied  something  that  was  wanting, 
who  filled  up  the  measure  of  his  pupil’s  persona.  He  of 
course  took  care  of  the  person  and  property  of  the  child  ; 
but  this  was  only  an  accessory  of  his  position ; his  primary 
office  was  to  supply  by  his  auctoritas  * what  the  pupil  fell 
short  of.  So  too,  in  the  old  law,  women,  of  whatever  age, 
if  sui  juris,  required  a tutor,  not  to  control  them,  but 
because  women  could  not  go  through  legal  forms.  Further, 
a person  might  be  sui  juris,  and  be  of  an  age  to  exercise 
his  rights,  and  yet  it  might  be  necessary  to  ensure  that  he 
did  not  hurt  himself  and  his  family  by  the  mode  in  which 
he  exercised  them.  In  such  cases  a curator  was  appointed, 
whose  duty  it  was  to  look  after  his  property.  This  curator 
had  a perfectly  different  office  from  a tutor ; in  technical  lan- 
guage, the  tutor  was  said  to  be  appointed  to  the  person,  the 
curator  to  tho  property.  The  curator  was  only  appointed  as 
a check  to  prevent  pecuniary  loss.  Curators  were,  for  instance, 
appointed  to  watch  over  the  interests  of  insane  persons,  of 
persons  notoriously  prodigal,  and  of  those  who  had  attained 
the  age  of  puberty,  but  were  under  the  age  of  twenty-fivo. 

* The  derivation  of  auctoritas  should  never  be  lost  sight  of.  When 
one  person  increased,  augebat,  what  another  had.  so  as  to  fill  up  a defi- 
ciency, this  increasing  or  filling  up  was  called  auctoritas. 
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Agnati. 


Gentiles. 


44.  While  the  head  of  a family  lived,  all  those  who  were  in 
his  power  were  connected  together  by  the  tie  of 
subjection  to  the  power  of  the  same  person.  The 

tie  was  called  agnatio,  and  the  persons  so  mutually  connected 
were  agnati  to  each  other.  When  the  paterfamilias  died,  the 
tie  of  agnatio  still  subsisted.  Each  of  those  who,  by  his  death, 
became  sui  juris,  became  the  head  of  a new  family;  but  still 
they  and  their  descendants  were  agnati  to  each  other  so  long 
as  they  did  not  by  emancipation,  or,  in  the  case  of  women, 
by  marriage,  leave  their  original  family.  All  those,  in  short, 
who  would  have  been  agnati  to  each  other  if  the  life  of  the 
original  paterfamilias  had  been  prolonged,  were  agnati  at  any 
distance  of  time,  however  great,  after  his  death.  A number 
of  distinct  families  might  thus,  when  looked  on  as  connected 
by  agnatio,  be  spoken  of  as  one  family:  for  they  were  all 
portions  of  the  family  of  the  deceased  paterfamilias. 

45.  Beyond  the  circle  of  the  agnati,  the  ancient  patrician 
had  that  of  the  gens.  They  were  nearer  to  him 
than  those  who  were  only  related  to  him  by  blood. 

If  a patrician  dies  intestate,  in  default  of  agnati,  his  gentiles, 
the  men  of  his  gens,  were  his  heirs.  He  was  placed  in  the 
midst  of  two  artificial  circles,  shutting  out  the  natural  circle 
of  blood  relations ; while  the  plebeian,  and  when  the  system 
of  gentes  had  faded  away,  the  patrician  also,  acknowledged  the 
ties  of  blood  as  next  to  that  of  agnatio.  All  those  who  were 
connectedtogether  by  the  tiesof  bloodwere  cognati. 

Cognatt.  wa8  ^ tendency  of  the  later  Roman  legislation 
to  give  greater  and  greater  weight  to  the  ties  of  blood,  and  to 
substitute  a natural  for  an  artificial  system  of  family  relation- 
ship. Lastly,  the  cognati  of  each  of  the  parties  to  a 
marriage  were  said  to  be  affines  to  the  other  party. 

46.  We  have  spoken  as  if  the  wife  had  been  always  in  the 

manus,  or  power  of  her  husband.  And  this  was 
P“, he'wifc '{  60>  probably,  in  the  strict  theory  of  the  Roman 

family,  and  in  the  practice  of  early  times.  The 
tie  of  marriage  was  formed  among  the  patricians  by  the  cere- 
mony of  confa/rreatio,  in  which  none  could  partake  except 


Affmes. 
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those  who  had  the  privileges  of  the  jus  sacrum;  and  appa- 
rently the  mere  fact  of  going  through  the  ceremony  placed  a 
wife  in  the  manus  of  her  husband.  The  plebeians  had  no  cor- 
responding ceremony ; and  in  order  that,  when  two  persons 
came  together  in  marriage,  the  wife  should  be  in  the  power  of 
her  husband,  she  was  sold  to  the  husband  by  the  father,  a pro- 
cess which  was  termed  coemptio,  or  if  she  remained  with  her 
husband  a year,  then  the  power  over  her  was  acquired  by  usus, 
that  is,  by  the  uninterrupted  lapse  of  time.  If,  however,  she 
absented  herself  for  three  nights  in  the  year,  this  prevented 
her  falling  into  the  husband’s  power.  Perhaps,  at  all  times,  at 
least  in  plebeian  families,  a woman  could  so  marry  as  not  to  fall 
into  the  manus  of  her  husband;  and  in  later  times  such  mar- 
riages formed  the  rule.  It  made  no  difference  in  other  relations 
of  the  family  whether  the  wife  was  in  the  power  of  the  hus- 
band or  not.  Supposing  she  and  her  husband  had  the  connu- 
Hum,  that  is,  were  capable  of  intermarrying,  all  the  usual  inci- 
dents of  a marriage,  such  as  the  patria  potestas,  attached  to 
the  connection.  If  a man  and  a woman  entered 

. . ....  i • Concubinage. 

into  a permanent  connection  without  marriage 
[concubinatus) , their  children  were  naturales  liberi,  and  were 
so  far  favoured  by  the  later  law  as  to  be  capable  of  being 
placed  in  the  position  of  children  sprung  from  a legal  marriage, 
by  the  process  of  legitimatio.  After  the  time  of  Constantine 
they  were  always  made  legitimate  by  the  subsequent  marriage 
of  their  parents.  In  all  unions  of  the  sexes,  other  than  a legal 
marriage,  the  children  followed  the  condition  of  their  mother: 
being  free,  for  instance,  if  she  was  free,  and  slaves  if  she  was  a 
slave.  The  union  of  slaves  was  called  contubemium;  but 
however  solemnly  entered  into,  nnd  however  faithfully  its 
natural  tie  acknowledged,  it  was  never  in  the  eye  of  the  law 
regarded  as  anything  better  than  promiscuous  intercourse. 

47.  It  was  possible  that  any  one  who  possessed  a complete 
status  should  undergo  a change  of  status,  and 
this  change  might  happen  in  any  one  of  the  three 
component  parts  of  the  status.  The  capability  # 
of  exercising  all  those  rights  implied  in  a perfect  status  was 
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frequently  spoken  of  as  a man’s  cajmt,  and  the  change  in 
each  of  these  component  parts  were  said  to  bo  a deminutio 
capitis,  a lessening  or  impairing  of  the  caput.  First,  a man 
might  lose  his  freedom ; he  might  be  taken  prisoner  by  an 
enemy,  or  undergo  a very  severe  criminal  sentence.  The 
loss  of  this  element  of  the  status,  called  capitis  deminutio 
maxima,  involved  the  loss  of  the  remaining  two,  the  person 
who  ceased  to  be  free,  ceasing  also  to  have  the  rights  of  citizen- 
ship or  family  rights.  Secondy,  he  might  lose  his  rights  of 
citizenship,  and  this  loss,  called  the  capitis  deminutio  media, 
involved  the  loss  of  family  rights,  but  still  left  him  free. 
Thirdly,  by  what  was  called  the  capitis  deminutio  minima 
he  might  lose  his  position  in  his  family,  by  emancipation  or 
arrogation.  In  early  times  there  were  rights,  principally 
those  forming  part  of  the  jus  sacrum,  which  a person  who 
passed  out  of  his  family  really  lost;  but  in  later  times,  as  in 
every  case  the  person  who  underwent  this  capitis  deminutio 
either  entered  another  family,  or  became  the  head  of  his  own 
family,  his  status  was  really  not  made  at  all  less  perfect  by  the 
change.  Of  course  this  capitis  deminutio  involved  the  loss  of 
neither  of  the  two  other  component  parts  of  the  status. 

48.  When  a person  was  possessed  of  a perfect  status, ho  was 

considered  to  enjoy  a high  dignity  and  reputation 

in  the  eyes  of  others.  This  reputation  ( existi - 
matio)  the  Romans  considered  ns  one  of  the  chief  possessions 
of  a person.  It  was  even  to  a certain  extent  regulated  by 
law.  If  a person  ceased  to  be  free,  his  exist imatio  was  gone. 
Certain  offences  were  treated  by  law  as  impairing  it.  If  the 
offence  was  so  grave  as  to  impair  the  existimatio  very 
seriously,  its  diminution  was  said  to  amount  to  infamia ; if 
the  offence  was  rather  less  grave,  the  consequence  was 
turpitudo ; and  if  the  person  was  in  some  inferior  position, 
as,  for  instance,  an  actor,  he  was  said  to  be  marked  with  a 
levis  nota,  a slight  brand  of  disgrace. 

49.  It  only  remains  to  be  observed  that,  although  persons 
End  of  tht  that  were  the  mere  creations  of  law,  as  corpora- 

aotmcc  of  • . . . 1 

ptrwns.  tions,  ceased  to  exist  when  the  law  in  any  way 
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put  an  end  to  their  existence,  as  by  the  dissolution  of  the 
corporation,  yet  the  person  of  individuals,  that  is,  their  legal, 
as  opposed  to  their  natural  being,  never  became  extinct.  At 
the  moment  of  death  it  was  shifted  to  those  who  represented 
them.  The  son  was  clothed  with  the  person  of  tho  father, 
the  heir  with  that  of  the  testator.  What  we  mean  by  saying 
that  the  deceased  is  represented,  that  is,  again  made  present 
and  brought  before  us,  the  Roman  jurists  expressed  by 
saying  that  his  person  had  been  shifted  to  those  who  suc- 
ceeded in  his  place. 


II.  THINGS. 


50.  The  word  thing  (res)  has,  in  Roman  law,  a sense  as 
artificial  and  as  wide  as  the  word  person.  As  „/  the 
person  comprehends  every  being  who  has  rights  ,m'“ 

and  is  subject  to  them,  so  thing  comprehends  all  that  can  be 
considered  as  the  object  of  a right.  The  object  of  a right 
may  be  incorporeal,  or  tho  pure  creation  of  law,  and  need 
not  be  limited  to  things  corporeal  and  visible.  The  law  can 
separate  the  right  to  possess  a field  and  the  right  to  walk  in 
it,  and  the  object  of  each  right  is  called  indifferently  a thing. 
When  we  attempt  to  classify  these  objects  of  rights,  we  are 
unable  to  select  any  one  principle  of  division  according  to 
which  we  may  distribute  them.  The  aspects  in  which  we 
may  view  them  are  too  various  to  admit  of  a simple  arrange- 
ment ; we  may,  however,  make  a division  approximately 
accurate  by  considering,  first,  those  heads  of  things  which 
we  arrive  at  by  examining  the  nature  of  the  things  them- 
selves ; and  secondly,  those  gained  by  inquiring  into  the 
interest  which  persons  have  in  them. 

51.  First,  then,  things  may  be  corporeal  or  incorporeal; 


or,  as  the  jurists  expressed  it,  tangi  possunt  or 
tangi  non  possunt.  Wo  see  a house  or  a field; 
we  do  not  see  a right  to  inhabit  the  one  or 
reap  the  fruits  of  the  other.  The  physical 


Division  of 
thing  a. 

Corporeal  a. id 
Incorporeal. 


tangible  objects  of  sense  is  a corporeal  thing;  the  intangible 
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abstraction  of  tlie  mind  is  an  incorporeal  thing.  Incorporeal 
things  always  consist  in  a right ; if  we  see  a stream  flowing, 
or  a path  winding  through  a field,  the  mind  sees,  as  some- 
thing distinct  from  the  object  of  sense,  the  power  of  using 
the  water  or  of  following  the  path.  This  power  is,  in  the 
language  of  the  law,  an  incorporeal  thing  ; and  a person  may 
have  a right  to  possess  it  just  as  he  may  have  a right  to 
possess  a house  or  field.  But  this  power  is  itself  a right  if 
taken  cognizance  of  by  the  law,  and  considered  as  capable  of 
being  exercised  by  one  or  more  persons  to  the  exclusion  of 
all  others.  When  wo  say  that  an  individual  has  a right  to 
this  right,  we  merely  mean  that  he  has  a claim  to  be  the 
person  to  exercise  exclusively  this  power. 

52.  We  may  again  speak  of  corporeal  things  as  moveable 
. and  immoveable  (res  mobiles,  se  moventes,  and 

Things  more-  , . ... 

able  and  im-  res  soli,  res  immobile s),  a distinction  so  obvious 
that  it  needs  no  other  remark  than  that  some 
moveable  things  are  so  incorporated  with  immoveables,  or 
so  constantly  associated  with  their  use  that  the  law  treats 
them  as  immoveables ; as  for  instance  a house,  each  brick 
of  which  is  a moveable,  is  itself  an  immoveable,  because 
attached  to  the  soil. 


53.  Things  are  also  either  divisible  or  indivisible.  We 

. ...  cannot  divide  a slave  or  a horse  so  that  the 

Thing*  atm- 

•Me  and  in-  several  parts  have  the  same  value  which  they 
had  when  they  were  parts  of  a whole  ; but  if  we 
divide  a field  into  four,  we  have  four  small  fields. 

54.  There  are  also  principal  or  accessory  j that  is,  they 
Things  prin  ar0  ^ie  direct  object  of  rights,  or  aro  only  so  as 
cipai  and  ae-  forming  portion  of,  or  being  intimately  con- 

nected  with,  something  that  is ; thus  a tree  is  a 
principal  thing,  its  fruit  an  accessory. 

55.  Another  distinction  relating  to  things  familiar  to  the 

„ . Roman  jurists  was  that  between  the  nevus  and 

Genus  and  ", 

Sj/reies.  the  species.  By  the  genus  was  meant  a whole 

class  of  objects,  such  as  horses,  or  the  general 
name  for  an  object,  such  as  wiue,  oil,  wheat.  Species  was 
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the  particular  member  of  the  class,  or  particular  portion  of 
the  object  comprehended  under  the  genua,  as  thin  horse,  or 
the  wine  in  this  bottle.  If  a purchaser  bought  a horse  or 
a certain  quantity  of  oil,  the  thing  bought  was  said  to  be 
determined  genere ; if  he  bought  a particular  horse  or  the 
oil  in  a certain  vase,  the  thing  bought  was  said  to  be  deter- 
mined specie.  All  things  which  are  included  under  a 
general  name,  such  as  oil  or  wheat,  are  commonly  divided  by 
being  weighed,  numbered,  or  measured,  and  were  therefore 
spoken  of  by  the  jurists  as  being  those  things  quae  pondere, 
numero,  mensurave  constant. 

56.  We  may,  lastly,  regard  things  as  particular,  or  as 
collected  under  some  head,  when  the  whole 
collection  is  a thing  in  law.  Thus  a sheep  is  a f 
particular  thing  ( res  singularis),  a flock,  com-  "non  “"lrfr* 
posed  ex  disUmtihus  uni  nomini  subjectis,  is  a 
collection  of  things,  or,  as  the  jurists  expressed  it,  is  a rerum 
universitas  (or  simply  universitas) . As  also,  of  course,  are 
such  comprehensive  things  as  an  inheritance,  a dowry,  the 
peculium  of  a slave. 

57.  In  proceeding  to  the  second  division  of  things  ac- 
cording to  the  persons  who  have  rights  over  them,  and  to 
the  extent  of  those  rights,  we  must  first  notice  the  distinc- 
tion in  thin caused  by  certain  things  having  a _ 

, , 8 . 8 8 RaSacra. 

sacred  character  ( res  divtm  juris),  ihese  were 

res  sacrce,  consecrated  to  the  superior  gods  ; or  res  religiosw, 
such  as  tombs  or  burial  grounds,  consecrated  to  the  infernal 
gods ; or  lastly,  res  sanctce,  things  human,  but  having  a sort 
of  sacredness  attaching  to  them,  such  as  the  walls  and  gates 
of  cities. 

58.  The  State,  again,  impressed  on  some  things  a peculiar 
character.  All  things  which  were  held  by  pcregrini  and  not 
by  citizens  were  peregrina.  The  soil  which  was  included  in 
the  territories  of  the  early  State,  the  ager  Ro- 

manus,  was  distinguished  from  all  other  land  A~"  Rama " *’ 
by  being  alone  capable  of  being  the  subject  of  a sale  by 
mancipation,  and  being  alone  held  by  the  especial  tenure 
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of  the  jus  Quiritium.*  In  Inter  times,  a greater  portion  of 
the  soil  of  Italy  was  placed  on  the  same  footing  with  the  soil 
of  the  atjer  Romanus,  and  solum  Italicum  came  to  be  the 
name  of  all  soil  wherever  situated  to  which  the  privileges  of 
the  old  ar/er  Itomanns  were  accorded  as  opposed  to  solum 
provinciate,  which  always  remained,  at  least  in  theory,  the 
property  of  the  State,  and  of  which  a perfect  ownership 
could  not  bo  acquired. f Justinian  abolished  this  difference 
in  the  tenure  of  the  soil. 

59.  In  the  older  law  there  also  prevailed  a distinction, 

abolished  by  Justinian,  between  res  maneipi 
Res  maneipi.  - - 

and  res  nec  maneipi.  W e know  from  a irag- 

ment  of  Ulpian,J  what  things  were  res  maneipi.  They 

were  prrndia  in  Italico  solo,  whether  in  the  country  or  the 

city,  servitudes  (a  term  to  be  explained  presently)  over 

these  prcedia  when  in  the  country,  slaves,  and  four-footed 

animals,  as  oxen  and  horses,  tamed  for  the  service  of  man. 

All  other  things  were  nec  maneipi.  We  also  know  that 

property  in  res  maneipi  could  only  be  transferred  by  man- 

oipatio,  that  is,  by  a form  of  sale,  in  which  the  purchaser 

took  hold  with  his  hand  of  the  thing  purchased,  and 

claiming  it  to  be  his  tendered  a piece  of  copper  to  the 

seller.§  The  list  of  res  maneipi  is  evidently  a list  of  the 

possessions  of  an  early  agricultural  community,  and  there 

can  be  scarcely  any  doubt  that  the  form  of  sale  required  to 

transfer  the  property  in  them  was  the  ordinary  form  of  sale 

in  such  a community.  At  some  period,  and  in  some 

manner  of  which  we  have  no  knowledge,  these  possessions  of 

an  early  agricultural  community  wore  contrasted  with  other 

forms  of  wealth,  and  the  mode  of  transfer  customary  in  the 

one  case  was  found  not  to  be  customary  in  the  other.  The 

law,  sanctioning  and  embodying  the  custom,  made  the  form 

of  manripatio  necessary  to  pass  res  maneipi,  and  declared 

* Dios.  Haiicabn.  iv.  13. 

t Uipian.  xix.  1 j Cicreo,  Pro  Flacco,  i.  32 ; Gaius,  i.  20. 

* Ulp.  Frag.  xix. 

§ The  form  of  maneipalio  will  be  more  fully  noticed  in  sec.  81  of  the 
Introduction. 


Digitized  by  Google 


INTRODUCTION. 


41 


it  not  to  be  necessary  to  pass  other  things.  So  far  is  clear ; 
but  the  difficulty  is  to  account  for  the  origin  of  the  term. 
Why  were  these  things  called  res  mancipi  ? How  is  the 
expression  connected  with  the  word  manns  ? In  order  to 
arrive  at  an  answer,  we  must  remember,  in  the  first  place,  that 
a wife  in  the  power  of  her  husband  was  said  to  be  in  manu, 
and  a free  person,  who  sold  himself,  or  was  sold  by  the  person 
in  whose  power  he  was,  was  said  to  be  in  mancipio.  In  the 
second  place,  it  was  an  essential  feature  in  the  form  of  trans- 
fer mentioned  above  that  the  purchaser  should  take  the  thing 
purchased  in  his  hand.  Two  theories  have  been  formed  out 
of  these  data.  The  one  considers  manus  as  signifying 
' power,’  * to  be  the  root  of  the  phrases  mancipi  and 
mancipaiio.  Thus  res  mancipi  meant  originally  things  in 
the  hand,  or  taken  by  the  hand,  of  the  owner,  and  the 
taking  by  the  hand  in  the  form  of  transfer  was  symbolic  of 
the  purchaser  holding  or  acquiring  the  thing  in  the  way  in 
which  the  seller  had  held  or  acquired  it.  The  other  theory 
looks  primarily  to  the  form  of  transfer.  In  order  to  show  to 
the  witnesses  the  fact  of  the  transfer  of  the  property,  the 
purchaser  made  use  of  the  expressive  gesture  of  seizing  the 
thing  he  bought  with  his  hand,  and  hence  the  hand  came  to  be 
a symbol  of  power  or  ownership.  Either  of  these  theories  is 
plausible,  and  neither  can  be  conclusively  established. 

60.  If  we  look  at  things  according  to  the  persons  by  whom 
they  are  owned,  we  have  a division  into  res  com-  „ 
mimes,  as  the  sea  and  the  air,  which  cannot  be 
appropriated  by  any  particular  individuals;  res  pullicce 
things  which  belong  to  the  State,  as  the  State*  ^ puj,/lca, 
land  ( ager  publicus),  navigablo  rivers,  roads,  <fec.;  ‘ 
res  universitatis,  things  which  belong  to  aggregate  bodies,  as 


to  corporations ; and  res  privates,  things  which 
belong  to  individuals ; and  which  were  said  to 


Ret  prirata. 


* How  mantis  signifies  power  is  a further  question  ; it  may  be  that 
the  hand  is  merely  a metaphor,  as  we  say  * in  the  hands'  for  ‘ in  the 
power  ’ of  a person  j or  it  may  mean  the  hand  of  a conqueror  or  plun- 
derer, and  thus  originally  things  manu  capta  would  be  the  booty  of 
plunderers. 
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be  in  nostro  patrimonio,  i.e.  we  could,  in  one  way  or  another, 
In  ntuiro  have  a property  in  them  : whereas  things  conunoD, 
patnmonio.  or  pUi,ijC)  or  dedicated  to  the  gods,  were  extra 
patrimonium,  i.  o.  could  not  become  the  subject  of  private 
property.  Lastly,  there  were  res  nullius,  things  of  which 
no  one  has  acquired  the  ownership,  as  wild  animals,  or  un- 
occupied islands  in  the  sea. 

61.  Having  now  given  a sketch  of  the  position  of  persons 
in  Roman  law,  as  also  of  the  divisions  of  things, 
we  now  proceed  to  speak  of  that  connection  be- 
tween persons  and  things  which  what  are  termed  rights  ex- 
press. The  necessities  of  his  physical  position  oblige  man 
to  exert  his  power  over  the  world  of  things  ; his 
special  interests  prompt  each  man  to  claim,  as 
against  his  fellows,  an  exclusive  interest  in  particular  things. 
Sometimes  such  a claim  sanctioned  by  law  is  urged  directly  : 
the  owner,  as  he  is  said  to  be,  of  the  thing  publishes  this 
claim  against  all  other  men,  and  asserts  an  indisputable 
title  himself  to  enjoy  all  the  advantages  which  the  possession 
of  the  thing  can  confer.  Sometimes  the  claim  is  more  in- 
direct; the  claimant  insists  that  there  are  one  or  more  parti- 
cular individuals  who  ought  to  put  him  in  possession  of 
something  he  wishes  to  obtain,  or  do  something  for  him,  or 
fulfil  some  promise,  or  repair  some  damage  they  have  made 
or  caused.  Such  a claim  is  primarily  urged  against  parti- 
cular persons,  and  not  against  the  world  at  large.  On  this 
distinction  between  claims  to  things  advanced  against  all 
men,  and  those  advanced  primarily  against  particular  men, 
is  based  the  division  of  rights  into  real  and  personal  expressed 
by  writers  of  the  middle  ages*  on  the  analogy  of  terms  found 
in  the  writings  of  the  Roman  jurists,  by  the  phrase  jura  in  re 
and  jura  ad  rein.  A real  right,  a jus  in  re,  or,  to  use  the 


* The  term  jus  in  re  appears  in  the  summary  of  law  bearing  the 
name  of  the  Brachylogus  which  belongs  to  the  twelfth  century ; both 
phrases  occur  in  the  pontificial  constitutions  of  the  thirteenth  century. 
(See  Sexti  Decrct.  iii.  7,  8,  in  quibus  jus  non  essel  qustsitum  in  re,  licet 
ad  rem.) 
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equivalent  phrase  preferred  by  some  later  commentators,.;'//# 
in  rem,  is  a right  to  have  a thing  to  the  exclusion  of  all 
other  men.  A personal  right,  jus  ad  rem,  or,  to  use  a much 
more  correct  expression,  jus  in  personam,  is  a right  in 
which  there  is  a person  who  is  the  subject  of  the  right, 
as  well  as  a thing  as  its  object,  a right  which  gives  its 
possessor  a power  to  oblige  another  person  to  give  or  pro- 
cure, or  do  or  not  do  something.  It  is  true  that  in  a real 
right  the  notion  of  persons  is  involved,  for  no  one  could 
claim  a thing  if  there  were  no  other  persons  against  whom 
to  claim  it ; and  that  in  a personal  right  is  involved  the  notion 
of  a thing,  for  the  object  of  the  right  is  a thing  which  the 
possessor  wishes  to  have  given,  procured,  done  or  not  done. 
But  the  leading  principle  of  the  distinction  is  simple  and 
intelligible,  and  though  it  has  not  been  formally  adopted  in 
the  system  of  the  Institutes  or  of  the  leading  jurists,  yet  the 
classifications  of  the  different  relations  of  persons  and  things 
which  they  actually  employed,  are  so  capable  of  being  assi- 
milated to  that  which  this  distinction  suggests  that  we  need 
not  hesitate  to  adopt  it. 


III.  RIGHTS  OVER  THINGS. 


Dominium. 


62.  The  most  complete  real  right  is  of  course  that  possessed 
by  the  absolute  owner  of  the  thing,  the  person 
who  has  power  to  dispose  of  it  as  he  likes,  and 
who  holds  it  by  a title  recognized  as  valid  by  law.  This 
ownership  was  in  Roman  law  expressed  by  the  word  domi- 
nium, sometimes  by  proprietor.  The  dominus  was  entitled 
to  the  use  of  the  thing  (nsus),  to  the  perception  of  all  its 
products  (fructus),  or  to  consume  the  thing  entirely  if  it 
were  capable  of  consumption  ( abusus ).  He  could  also  dispose 
of,  or  alienate  it  at  will.  In  the  ancient  system  of  private 
law,  the  owner  was  said  to  be  owner  ex  jure  Quiritium.  Nor 
did  the  old  law  recognize  any  dominium  other  than  that 
which  was  enjoyed  ex  jure  Quiritium.  But  the  preetors 
found  occasions  when  they  wished  to  give  all  the  advantages 
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of  ownership  but  were  prevented  by  the  civil  law  from  giving 
the  legal  dominium.  Another  kind  of  dominium  came 
therefore  to  be  spoken  of:  and  the  term  in  bonix  habere  was 
used  to  express  an  ownership  which  was  practically  absolute 
because  it  was  protected  by  the  prcntor’s  authority,  but  which 
was  not  technically  the  same  as  ownership  ex  jure  Quit  ilium. 
Commentators  have  called  this  ownership  the  dominium 
bonitarium,  a term  not,  however,  used  by  the  jurists.  The 
distinction  between  the  dominium  bonitarium  and  that  ex 
jure  Quiritium  entirely  disappeared  under  Justinian. 

63.  To  the  notion  of  dominium  was  opposed  that  of 

„ posxesxio.  A person  might  be  owner  of  a thing' 

Fouemo.  * 1 ° _ ° 

and  yet  not  possess  it,  or  possess  it  without  being 
the  owner.  Possession  implied  actual  physical  occupation, 
or  detention,  to  use  the  technical  term,  of  the  thing ; but  it 
also  implied  something  more  in  the  sense  in  which  it  was 
used  by  the  Roman  lawyers.  It  implied  not  only  a fact,  but 
an  intention  ; not  only  the  fact  of  the  thing  being  under  the 
control  of  the  possessor,  but  also  the  intention  on  the  part  of 
the  possessor  to  hold  it  so  as  to  reap  exactly  the  same  benefit 
from  it  as  the  real  owner  would,  and  to-  exercise  the  same 
rights  over  it,  even  though  he  might  be  well  aware  that  he 
was  not  the  real  owner,  and  had  no  claim  to  be  so.  The 
possessor  had  no  rights  over  the  thing ; but  he  was  entitled 
to  have  his  possession  protected  against  every  one  but  the 
true  owner,  and  length  of  possession  would,  under  certain 
conditions  fixed  by  law,  make  the  possessor  really  become  the 
owner  of  the  thing  possessed. 

64.  As  the  real  rights  over  a thing  may  be  very  numerous, 
it  is  perfectly  possible  to  separate  them,  and  to  give  some  to 
one  person  and  some  to  another.  We  can,  for  instance, 
separate,  the  right  of  walking  in  a field  from  the  right  of 
digging  under  the  surface,  and  give  the  right  of  doing  the  one 
to  this  person  and  of  doing  the  other  to  that.  In  this  way 
each  right  that  is  separated  off  may  be  considered  as  a frag- 
ment of  the  whole  dominium,  capable  of  being  given  away 
from  the  proprietor.  These  fragmentary  rights,  these  portions 
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of  the  whole  right  comprised  in  the  absolute  ownership,  were 
termed  servitutes,  because  the  thing  was  under 
a kind  of  slavery  for  the  benefit  of  the  person 
entitled  to  exercise  over  it  this  separate  right.  In  some  ser- 
vitudes, the  right  over  the  thing  subject  to  the  servitude,  res 
Servians,  was  attached  to  the  ownership  of  another  thing  (res 
dominant) ; the  servitudes  were  then  spoken  of  as  servitutes 
rerum  or  prcediorum,  and  a distinction  was  made  in  these 
servitudes  according  as  the  right  given  by  them  referred  to 
the  soil  itself,  as  the  right  to  go  or  to  drive  over  it,  when  the 
servitutes  were  said  to  be  rustieorum  prcediorum,  or  to  the 
soil  as  supporting  some  superstructure  as  a house,  when  the 
servitudes  were  said  to  be  urbaiwrum  prcediorum.  In  other 
servitudes,  the  right  was  given  to  particular  persons ; and 
the  servitudes  were  then  termed  servitutes  personaruvi. 
The  most  important  of  these  latter  servitudes  were  usufrudus 
and  usus.  Usufrudus  was  the  right  to  enjoy  a thing  be- 
longing to  another  person  so  as  to  reap  all  the  produce 
derivable  from  it,  as,  for  instance,  all  the  fruits  of  the  soil ; 
usus  was  the  right  to  use  and  enjoy  a thing  belonging  to 
another  person,  only  without  reaping  any  of  its  produce,  or 
altering  its  substance.  Only  immoveable  property  was  sub- 
ject to  the  servitutes  prcediorum ; both  moveable  and  im- 
moveable to  the  servitutes  personarum. 

65.  There  were  two  other  real  rights  which  had  something 
of  the  nature  of  servitudes,  but  which  received  r . . 

7 * Emphyteusis 

a particular  name.  These  were  Emphyteusis  and  »uper- 
and  superficies.  The  former  was  an  alienation  ^nt,m 
of  all  rights  except  that  of  the  bare  ownership  for  a long 
term,  in  consideration  of  the  proprietor  receiving  a yearly 
rent  ( pensio ) ; tho  latter  was  the  alienation  by  the  owner 
of  the  surface  of  tho  soil  of  all  rights  necessary  for  build- 
ing on  the  surface,  a yearly  rent  being  generally  re- 
served. 

66.  Lastly,  there  was  the  real  right  given  over  a thing  by 


pledge  or  mortgage  piynus,  hypotheca ; the 
former  term  being  used  to  express  the  case  of 


Jus  pig  nor  is. 


Digitized  by  Google 


46 


INTRODUCTION. 


the  thing,  over  which  the  right  was  given,  being  placed  in 
the  possession  of  the  creditor,  the  latter  to  express  the  case 
of  it  being  left  in  the  possession  of  the  debtor.  The  right 
was  given  to  secure  a creditor  the  payment  of  his  debt; 
and  he  had  power  to  sell  the  thing,  and  to  satisfy  his  claim 
out  of  the  proceeds,  if  he  could  find  no  purchaser  to  have 
himself  made  owner  of  the  thing. 

67.  We  may  now  proceed  to  speak  of  the  mode  in  which 
real  rights  are  acquired.  We  find  at  the  outset  an  obvious 
difference  between  acquiring  rights  over  a particular 
thing,  and  acquiring  rights  over  the  entirety  of  a number 
of  things  comprised  in  such  a term  as  an  inheritance, 

, . . which  includes  the  entirety  of  the  rights  belong- 

Acquisition  . J ° ° 

of  rights  over  ing  to  a deceased  person,  both  real  and  personal. 

We  may  thus  divide  the  subject  of  the  ac- 
quisition of  rights  into  two  parts,  the  first  comprising  the 
modes  in  which  real  rights  are  acquired  over  particular 
things,  the  second  comprising  the  modes  in  which  an  en- 
tirety (universitas)  of  rights,  both  real  and  personal,  passed 
from  one  person  to  another. 

68.  We  may  mention,  as  the  first  of  the  modes  of 
acquiring  particular  things,  occupation,  i.  e.  the  seizing 

on  a thing  which  is  a res  null  ins : land  in  an 

Acquisition  of  . . 

right  over  par - unoccupied  country  is  a res  nullnts,  so  are 
Uruiar  thmgs.  animals ; if  we  seize  on,  or,  as  we  should 

Occupatio. 

say,  occupy  the  land,  and  catch  the  wild  animal, 
we  gain  our  right  over  the  soil  and  the  animal  by  having 
been  the  first  to  seize  it. 

69.  Accession  is  the  general  term  for  the  acquisition  of 
rights  either  over  things  which  are  added  by  the 
forces  of  nature  to,  and  become  an  inseparable 

part  of,  another  thing  regarded  as  the  principal  thing,  or  over 
things  which  by  the  operation  of  man  are  united  with  other 
things  so  as  to  form  an  indivisible  product.  The  owner 
of  the  principal  thing,  by  virtue  of  his  being  owner,  is  the 
owner  also  of  the  accessory  thing. 


Access  to. 
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70.  A contract,  by  which  one  person  bound  himself  to 
give  a thing  to  another,  did  not  make  that  other 

the  owner  of  the  thing.  A further  step  was 
necessary.  The  thing  must  be  handed  over  to  the  person 
who  was,  under  the  terms  of  the  contract,  to  become,  the 
owner  of  it.  This  handing  over  was  called  traditio ; and  a 
perfect  traditio  implied,  first,  that  it  was  a real  absolute 
owner,  capable  of  alienating  the  thing,  who  transferred  it, 
and  secondly,  that  he  placed  the  new  proprietor  in  actual 
possession  of  the  thing. 

71.  The  above  are  termed  natural  modes  of  acquisition; 
but  there  are  some  which  derive  their  force  only 
from  the  civil  law.  Among  these  is  acquisition 
by  a peculiar  kind  of  gift.  An  ordinary  gift  did  not  make 
the  person,  to  whom  the  thing  was  given,  its  owner;  the 
gift  must  be  followed  by  a traditio ; but  a gift  given  in 
expectation  of  death  ( mortis  causa  donatio ),  if  the  death  took 
place,  passed,  without  any  traditio,  the  property  in  the  thing 
given,  as  also  did  a gift  by  legacy. 

72.  The  law  also  gave  the  ownership  of  a thing  by 
mucapio,  that  is,  by  quiet  possession,  bond  fide, 
and  founded  on  a good  title,  which  sufficed  to 
transfer  the  dominium,  or  legal  ownership,  if  maintained 
during  one  year  over  moveable  things,  or  during  two  years 
over  immoveable.  The  operation  of  usucapio  was  of  great 
importance  in  Roman  law ; for  by  it  the  interest  of  a person 
to  whom  a res  mancipi  was  transferred  otherwise  than  by 
mancipation  and  the  interests  of  all  persons  who  held  things 
in  bonis  (see  sec.  62)  was,  after  a short  lapse  of 
time,  converted  into  full  Quiritarian  ownership. 
Prescription,  before  the  time  of  Justinian,  was  not  a means 
of  acquiring  rights : it  merely  gave  a means  of  repelling 
actions  brought  to  retain  rights  which  had  long  been  held 
by  another  than  the  absolute  owner.  It  was  applicable  to 
immoveableB  in  the  provinces,  they  being  not  affected  by 
usucapiu,  which  regarded  all  moveables,  but  only  such  im- 


Usucapio. 


Prescription. 
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moveables  as  were  in  Italy.  Justinian  makes  considerable 
alterations  in  the  law  with  respect  to  acquisition  of  owner- 
ship by  length  of  possession.  The  same  law  was  made  to 
prevail  throughout  the  Empire,  and  possession  during  three 
years  gave  the  ownership  of  moveables,  and  possession 
during  ten  years,  if  the  parties  had  inhabited  the  same 
province  during  the  time,  or  possession  during  twenty  years 
if  they  had  not,  gave  the  ownership  of  immoveables. 

73.  The  ownership  was  also  transferred  when  things  were 

surrendered  by  the  fictitious  process  of  in  jure 
Injun  eettio.  eegg^)^  that  is,  a suit  in  which  the  defendant 
gave  up  to  the  plaintiff  all  he  claimed,  or  when  things  were 
adjudged  ( adjudicatio ) in  certain  actions,  such  as  those  for 
assigning  boundaries,  and  dividing  a family  estate,  when  the 
judge  had  a power  to  assign  the  respective  portions  to  the 
different  parties. 

74.  The  entirety  of  rights  was  acquired  when  one  person 
Acquisition  of  succeeded  to  the  persona,  or  legal  existence,  of 
an  entirety  of  another,  and  thereby  succeeded  to  all  his  rights, 

whether  over  things  or  against  persons.  The 


rights. 


AiTogation. 


Testaments. 


cases  in  which  this  most  nuturally  occurred  were  that  of  ar- 
rogation  (for  when  a person  was  arrogated,  he,  of  course, 
transferred  all  that  he  had  to  the  person  whose 
family  he  entered),  and  that  of  succession  to  the 
inheritance  of  testators  and  intestates. 

75.  Testaments  were  originally  made  by  being  proclaimed 
in  the  comitia  curiata.  or  by  a fictitious  sale,  in 
which  testators  transferred  their  property  to  a 
purchaser  (familice  emptor),  who  was  himself  heir,  or  who 
was,  after  their  death,  to  distribute  it  according  to  their 
wishes.  In  later  times,  they  were  made  in  writing  in  the 
presence  of  seven  witnesses.  In  order  to  make  a testament, 
it  was  necessary  to  have  the  testamenti  factio,  a term  imply- 
ing such  a participation  in  the  law  of  private  Roman  citizens 
as  to  make  a person  considered  capable  of  making,  taking 
under,  or  being  witness  to,  a testament. 
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76.  The  testator  was  obliged  to  disinherit  by  name  every 
one  who,  being  among  those  in  his  own  power, 
had  a natural  claim  on  his  property;  and  if  he ' 
failed  to  do  so,  the  whole  will  was  set  aside.  The  great 
peculiarity  of  a Roman  will  was  the  institution  of  the  heir, 
that  is,  of  the  person  who  was  to  succeed  to  the  institution  of 
persona  of  the  testator.  Unless  there  was  such  a llle  ke,r- 
person,  no  other  disposition  of  the  will  could  take  effect,  for 
there  was  no  continuation  of  the  testator's  legal  existence. 
The  heir  was,  therefore,  appointed  at  the  beginning  of  the 
will ; in  case  of  the  heir  accepting,  he  placed  himself  exactly 
in  the  position  of  the  testator,  received  all  his  property,  and 
was  answerable  for  all  his  debts  ; in  receiving  his  property 
he  was,  however,  bound  to  give  effect  to  the  subsequent 
dispositions  of  the  testament.  In  order  that  the  testa- 
ment might  not  fail  because  the  heir  was  not  willing  to 
enter  on  the  inheritance,  it  was  customary  to  name  one 
or  more  persons,  to  whom  in  succession  it  might  be  open 
to  take  upon  them  the  office  of  heir.  And  a testator  could 
always  secure  an  heir  by  naming,  as  the  last  of  the  list, 
one  of  his  own  slaves,  whom  the  law  did  not  permit  to 
refuse  the  office  ( heres  necessarius).  When  some  of  the 
conditions  necessary  to  create  an  heir,  or  give  a legacy, 
were  wanting  in  a will,  still  the  expressions  of  the  testa- 
tor's will  wero  binding  as  trusts  upon  the  heir  under  the 
will,  or  heir  ab  intestato.  Such  trusts  ( fidei - udeimm- 
commissa)  were  first  made  obligatory  by  Au-  mitm. 
gustus,  who  also  first  gave  effect  to  codicils,  that  is, 
writings  purporting  to  deal  with  property  in 
the  manner  of  a testamentary  disposition,  but 
not  executed  with  the  solemnities  which  were  required  to 
make  a testament  valid. 

77.  If  there  was  no  testament  to  determine  the  succession 
to  the  particular  property,  the  law  prescribed  the 

order  in  which  it  was  to  devolve.  The  first 
claimants  were  the  sui  heredes,  that  is,  all  persons 
in  the  power  of  the  deceased,  and  who,  on  his  death,  became 

■ 


Codicils. 
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themselves  sui  juris.  Thus,  a son  in  potesfate  was  a suits 
heres  of  the  deceased,  but  not  a grandson  until  the  son  was 
dead.  Why  these  persons  were  termed  sui  heredes  is  doubtful. 
Probably  the  term  suits  was  merely  meant  to  express  that 
they  belonged  to  the  paterfamalias  as  being  in  his  power. 
If  there  were  no  sui  heredes,  the  next  heirs  were  the  agnati, 
i.  e.  all  members  of  the  same  civil  family ; and  then,  in 
default  of  agnati,  the  law  of  the  Twelve  Tables  gave  the 
inheritance  to  the  members  of  the  same  gens,  an  enactment 
which  could  of  course  only  take  effect  when  the  deceased  was 
a member  of  a gens.  What  was  the  course  of  devolution  be- 
yond the  agnati  under  the  old  civil  law,  when  the  deceased 
was  not  a member  of  a gens,  we  do  not  know.  In  default  of 
agnati,  under  the  Praetorian  legislation,  the  claims  of  the 
natural  family  wero  attended  to,  and  the  eognati,  or  blood- 
relations,  succeeded  to  the  inheritance.  In  the  later  times 
of  the  Roman  law  the  claims  of  blood-relations  were  more 
and  more  favoured,  and  in  many  important  points  were 
gradually  preferred  to  those  of  merely  civil  kinmanship. 

IV.  RIGHTS  AGAINST  PERSONS. 

78.  A personal  right  is,  as  we  have  said  before,  a right 

which  one  person  has  against  another ; a right  to 
constrain  that  other  to  do  something  for,  or  give 
something  to,  the  possessor  of  the  right.  Such  a 
light  was  generally  spoken  of  in  Roman  law  as  an  obligation, 
the  notion  of  an  obligation  being  that  of  a tie  between  two 
parties  of  such  a nature  as  to  confer  on  the  one  a power  of 
compelling  by  action  the  other  to  give,  do,  or  furnish  some- 
thing. The  obligation  did  not  give  any  interest  in  a thing* 
to  get  which  might  be  the  ultimate  object  of  the  proceeding, 
but  only  gave  a means  of  acquiring  it. 

79.  Tho  three  words,  dare,  faccre,  preestare,  wero  used  to 

embrace  all  the  possible  duties  an  obligation 
pZ'jlrT™'  could  create.  Either  the  person  bound  by  the 
obligation  was  obliged,  dare,  i.  e.  to  give  the 
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absolute  ownership  of  a thing ; or  facere,  that  is,  to  do 
or  not  to  do  some  act ; or  prixstare,  that  is,  to  provide  or 
furnish  any  advantage  or  thing,  the  yielding  of  which  could 
not  be  included  in  the  limited  sense  of  the  word  ‘ dare.’ 
Every  person  who  possessed  a personal  right  against  another 
was  termed  a creditor,  and  every  one  who  owed  the  satisfaction 
of  a claim,  or  was  the  subject  of  a a personal  right,  was  a debitor. 
The  word  creditor,  of  course,  points  to  those  transactions  in 
which  the  possessor  of  the  right  trusted  the  person  who  was 
the  subject  of  it;  but  the  application  of  the  terms  was  per- 
fectly general,  and  must  not  be  confounded  with  the  English 
usage  of  the  words  creditor  and  debtor. 

80.  According  to  the  theory  of  Roman  law,  all  obligations 
owed  their  origin  either  to  the  consent  of  the 

parties  [contractus),  or  to  injuries  ( delicta ) done  Mijatwni 
by  one  person  to  another,  which  gave  the  injured 
party  a right  to  recompense.  Contracts  did  not,  however, 
include  all  cases  when  an  obligation  arose  from  the  mutual 
consent  of  the  parties.  The  general  name  for  such  an  obli- 
gation was  conventio,  pactum  conventum.  A contract  was 
properly  an  obligation  arising  by  mutual  consent,  and  made 
in  one  of  the  forms  recognized  by  the  civil  law ; but  all  obli- 
gations arising  from  mutual  consent  are  spoken  of  as  arising 
from  contracts,  because  in  the  old  law  no  other  mode  of 
expressing  mutual  consent  was  recognized,  and  mere  agree- 
ments were  not  binding. 

81 . The  mode  of  transferring  res  mancipi  was,  as  we  have 
said  in  sec.  58,  called  mandpatio.  Gaius  (i.  119)  ytTum 
thus  describes  the  form  of  transfer : ‘ Mancipa- 
tion is  effected  in  the  presence  of  not  less  than  five  witnesses, 
who  must  be  Roman  citizens  of  the  age  of  puberty,  and  also 
in  tho  presence  of  another  person  of  the  same  condition,  who 
holds  a pair  of  scales,  and  hence  is  called  libripens.  The 
purchaser,  taking  hold  of  tho  thing,  says  and  affirms  that  this 
thing  is  mine,  ex  jure  Quiritium,  and  it  is  purchased  by  me 
with  this  piece  of  copper  and  these  scales.  He  then  strikes 
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the  scales  with  the  piece  of  money,  and  gives  it  to  the  seller 
as  a symbol  of  the  price.’  But  the  generic  term  for  this 
mode  of  sale  was  not  mancipatio,  but  nexum*  for  this  form 
was  used  not  only  when  a sale  was  its  real  object,  but  when 
under  the  form  of  a sale  the  parties  intended  to  effect  a con- 
tract of  deposit  or  pledge.  The  purchaser  took  the  thing 
handed  over  to  him  under  the  condition  of  restoring  it  under 
certain  specified  circumstances,  and  thus  a form  of  transfer 
came  to  be  a form  of  contract  where  part  of  the  contract  was 
still  to  be  executed. 

82.  In  the  time  when  the  civil  law  had  assumed  its  full 

shape,  and  prior  to  the  alterations  it  received 

^modert.  fr°m  the  praetorian  system,  the  nexum  was  used 

chiefly  as  the  mode  of  transferring  res  maneipi, 
for  contracts  of  deposit  and  pledge  were  ordinarily  made,  as 
it  was  termed,  re.  That  is,  by  the  mere  delivery  of  the  thing 
the  person  to  whom  it  was  delivered,  and  who  accepted  it, 
was  bound  by  an  obligation  to  hold  it  for  the  purposes  for 
which  it  had  been  delivered.  There  were  four  heads  of  con- 
tracts recognized  by  the  civil  law,  and  this  of  contracts  made 
re  was  the  first.  Under  it  were  classed  four  kinds  of  con- 
tract, namely,  the  contracts  of  mutuum  when  the  receiver 
had  to  return  as  much  of  the  thing  as  he  received,  eom-mo- 
daium  when  he  had  to  return  the  specific  thing  itself,  depo- 
sit um  when  the  receiver  was  bound  to  keep  safe  a thing  com- 
mitted to  his  charge,  and  pignus  when  the  receiver  took  a 
thing  in  pledge. 

83.  The  second  head  of  contract  under  the  civil  law 
extract*  was  that  of  contracts  made  verbis,  of  executory 
made  verbit.  COntracts,  that  is,  made  in  a prescribed  form 
of  solemn  words.  One  of  the  parties  put  to  the  other 
a formal  question  ( stipulatio ),  to  which  the  other  gave  a 
formal  answer  (responsio,  promissio).  To  the  validity  of 


* Nexum  est,  quodcitmqueper  as  el  libram  gerilur,  idque  necti  dicitur. 
— Fbstcs. 
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the  contract  it  was  necessary  that  the  question  should 
be  couched  in  the  form  ‘ spondee  ? ’ and  the  answer  in 
that  of  ‘ spondeo.’  Do  you  engage?  I do  engage.  It 
was  long  before  equivalent  words,  such  as  promitto  or 
dabo,  were  admitted  as  substitutes.  A contract  made  by 
the  pronunciation  of  these  solemn  words  was  said  to  be  mado 
verbis. 

84.  A third  head  of  contract  under  the  civil  law  was  that  of 
contracts  made  Uteris.  An  engagement  having 

been  made  to  give  a definite  amount,  the  parties  , 

agreed  to  make  a memorandum  of  the  terms  of  the 
contract.  The  creditor  placed  in  his  book  of  domestic  accounts 
( tabulce , or  codex)  the  name  of  the  debtor,  and  the  sum  as 
being  pecunia  expensa  lata,  weighed  out  and  given  to  the 
debtor;  and  the  debtor  entered  in  his  tabulce,  the  same  sum  as 
pecunia  accepta  relata.  Either  party  could  call  on  the  other 
to  produoe  his  tabulce, which  it  was  considered  so  incumbentoa 
a Roman  citizen  to  keep  carefully  and  accurately,  that  any 
wilful  error  was  discoverable  without  much  difficulty.  The 
debtor,  in  fact,  furnished  the  creditor  with  a means  of  proving 
that  the  debtor  had  on  a certain  day  received  the  money,  and 
even  if  the  debtor  had  not  set  tho  sum  down  in  his  tabulce,  the 
creditor  could  show  his  own  tabulce  as  a proof  of  the  contract. 
Sometimes  the  debt  (nomen,  literally  the  name  of  the  debtor) 
was  not  entered  directly  in  the  tabulce,  but  in  tho  adversaria 
or  casual  memorandum  book  of  the  two  parties,  and  then 
entered  subsequently  in  the  tabulce  j when  the  nomen  was 
spoken  of  as  a rwmen  transcript itium,  i.  e.  transcribed  from 
one  to  the  other. 

85.  There  were,  also,  four  particular  contracts,  for  the 
formation  of  which  the  civil  law  required  no  contrast » 
formalities  whatever,  but  which  were  made  “«* 

_ , - . . Xflt.SU. 

merely  consensu,  by  the  consent  ot  the  parties. 

These  four  contracts  were — sale  (em ptio-venditio),  hiring 
(locatio-conductio),  partnership  ( societas ),  and  bailment 
(mandatum).  The  four  modes,  then,  in  which  contracts 
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might  be  entered  into  under  the  civil  law  were — re,  verb is, 
Uteris,  and  consensu. 

86.  When,  however,  the  old  law  of  contracts  fell  under  the 

manipulation  of  the  printers  many  changes  were 
Prtetortan  introduced.  The  few  forms  of  contract  recog- 

nized  by  the  civil  law,  that  is,  the  four  heads  of 
contract  made  re,  the  four  heads  of  contract  made  consensu, 
and  contracts  made  verbis  and  Uteris  still  remained  the  basis 
of  the  whole  law  of  contracts ; but  the  praetors,  while  nomi- 
nally adhering  to  the  civil  law,  introduced  changes  that 
had  a great  practical  effect.  The  nature  of  this  change  can 
only  be  understood  by  studying  the  details  of  the  Roman 
law  of  contracts,  and  it  would  be  out  of  place  in  a general 
introduction  to  attempt  to  notice  them.  But  there  are  three 
ways  in  which  the  praetors  wrought  a change,  which  were  so 
important  that  they  may  be  briefly  stated  here.  By  an 
extension  of  the  theory  of  the  civil  law  contract  re,  the 
praetors  permitted  an  action  to  be  brought  to  enforce  every 
contract  that  was  in  part  executed ; secondly,  as  we  have 
stated  above,  agreements  that  would  not  furnish  a cause  of 
action,  were  permitted  to  be  set  up  by  way  of  defence,  to  an 
action  with  which  they  were  inconsistent ; and  thirdly,  there 
were  a few  specified  particular  cases  in  which  the  praetor 
permitted  pacts  to  be  enforced  by  action. 

87.  Obligations  might,  however,  very  well  arise,  without 
Obligations  any  fault  on  the  part  of  any  one,  and  yet  without 
quasi  ex  eon-  having  their  origin  in  mutual  consent.  The 

mere  fact  of  occupying  a certain  position  will 
sometimes  involve  duties,  the  performance  of  which  may 
be  enforced  by  an  action,  and  which  give  rise  to  a per- 
sonal right  which  the  person  interested  in  their  perform- 
ance has  against  the  person  bound  to  perform  them.  An 
heir,  for  instance,  was  by  the  mere  fact  of  accepting  the 
inheritance,  bound  to  pay  the  legacies  given  by  the  testa- 
ment. Such  obligations  were  said  to  be  quasi  ex  contractu, 
not  that  they  really  rested  on  any  contract,  but  there  was 
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an  analogy  between  the  obligation  thus  arising,  and  that 
arising  from  the  formation  of  a contract.* 

88.  It  was  not  every  wrong  deed  for  which  compensation 
could  be  obtained  that  gave  rise  to  an  obligation 
ex  delicto ; there  were  certain  particular  wrong 
deeds,  such  as  theft  and  robbery  with  violence, 
which  the  law  expressly  characterized  as  delicta,  and  to 
procure  reparation  for  which  the  law  provided  a special 
action.  It  was  only  when  a person  suffered  by  one  of  these 
wrong  deeds  that  an  obligation  ex  delicto  arose.  When  any 
wrong  deed  was  done  not  thus  expressly  designated  by  law 
as  a delictum,  and  when  no  particular  and  appropriate  form 
of  action  was  provided,  the  obligation  was  said  to  arise 
quasi  ex  delicto;  among  the  instances  given  in  the  Institutes 
is  that  of  dangerous  things  being  placed  so  as  to  fall  into 
a public  way.  If  any  one  were  hurt  by  the  fall,  the  author 
of  the  injury  would  be  bound  to  make  reparation  by 
an  obligation  quasi  ex  delicto,  there  being  this  obligations 
point  of  analogy  between  this  obligation,  and  « <&- 
that  in  the  case  of  a delict,  that  the  person 
liable  to  be  sued  had  done  harm  to  the  person  or  property 
of  another.  The  division  of  obligations  adopted  in  the 
Institutes  is  therefore  into  those  ex  contractu,  those  quasi 
ex  contractu,  those  ex  delicto,  and  those  quasi  ex  delicto. 

89.  The  ancient  law  considered  an  obligation  as  existing 
until  the  tie  of  law,  the  vinculum  juris,  was 
loosed  by  the  thing  being  given,  furnished,  or 
done,  or  by  a new  tie  being  formed  in  place  of 
the  old  ; this  loosening  of  the  tie  was  termed  solutio.  Each 
mode  of  forming  a contract  by  the  civil  law  was  accom- 
panied by  a corresponding  mode  of  dissolving  it.  When 
the  contract  had  been  formed  re,  it  was  enough  that  the 
thing  should  be  restored ; when  it  had  been  formed  verbis, 
a question  and  answer  again  furnished  the  means  of  accom- 


* See  Austin,  Province  of  Jurisprudence  determined,  Appendix, 
page  xl. 
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plishing  the  desired  object.  Habesne  aeceptum  ? Habco, 
sufficed  to  put  an  end  to  the  contract.  The  parties  made  an 
entry  of  payment  in  their  codices,  if  the  contract  had  been 
Uteris ; and  mutual  consent  dissolved  those  contracts  which 
it  had  sufficed  to  form.  The  solutio  verbis  was  most  fre- 
quently employed,  and  it  was  easy  to  employ  it  on  every 
occasion  : for  in  whatever  way  the  contract  might  originally 
have  been  entered  into,  its  terms  could  be  repeated  in  the 
form  of  a stipulation,  and  then  this  stipulation  could  be 
dissolved  by  a solutio  verbis.  The  stipulation  extinguished 
the  original  contract.  For  contracts  were  extinguished  not 
only  by  payment,  but  by  what  was  called  novatio ; 

Ao,atl0'  that  is,  by  making  a new  contract,  and  substi- 
tuting it  in  the  place  of  the  original  one.  The  law  required 
that  the  new  contract  should  be  always  made  verbis  or 
Uteris.  When  strict  adherence  to  the  rule  of  law,  requiring 
a particular  mode  of  payment,  would  work  injustice,  the 
praetor  would  always  provide  a remedy  by  means  of  his 
equitable  jurisdiction. 


V.  SYSTEM  OF  CIVIL  PROCESS. 

90.  An  action  is  the  process  by  which  a right  is  enforced. 
Me<mi„g  of  Unless  a means  of  enforcing  it  were  provided, 
the  word  ac-  the  right  would  be  a mere  inoperative  abstrac- 
tion. Directly  it  was  disputed,  it  would  cense 
to  have  any  real  existence;  but  in  order  that  it  may  have 
a real  existence,  the  State  uses  its  powers  to  ensure  a 
free  exercise  of  it,  ns  soon  as  it  is  made  certain  to  the 
magistrate,  who  is  entrusted  with  the  authority  of  the  State, 
that  the  right  claimed  does  really  belong  to  the  claimant. 
The  proceeding  by  which  this  is  made  evident  to  the 
magistrate,  and  the  machinery  sot  in  motion  by  which  the 
State  exerts  its  power  of  compulsion,  is  called  an  action. 
'The  word  action  is  not,  however,  always  used  exactly  in  this 
sense ; for  it  is  also  employed  to  mean  sometimes  the  right 
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to  institute  such  a proceeding  : and  sometimes  the  form 
which  the  proceeding  takes. 

91.  There  are  three  great  epochs  in  the  history  of  the 
Roman  system  of  civil  process.  First,  that  of  . 

• 1 . Epoch*  in  the 

the  system  of  the  lerjis  act  wires,  certain  hard,  history  of  Ko- 
sharply-defined  forms  which  a rude  civilization 
prescribed  for  all  proceedings.  Secondly,  that 
of  the  system  of  formulce,  by  which  the  p rector,  adopting 
a most  flexible  form  of  organizing  the  proceedings,  was 
enabled  to  give  a means  of  enforcing  every  right  which 
the  more  enlarged  views  of  an  advancing  civilization  pro- 
nounced to  be  founded  on  equity ; and  thirdly,  that  of  the 
extraordinariu  judicia,  by  which,  under  the  later  emperors, 
the  supreme  authority  took  the  whole  conduct  of  the 
proceeding  into  its  own  hands,  and  arrived  at  what  seemed 
to  it  to  be  just  in  as  direct  and  speedy  a manner  as  it  found 
possible. 

92.  In  enforcing  rights  two  very  different  functions  have 

to  be  exercised  by  those  to  whom  the  powers  of 

J r 1 fit  magts* 

the  State  are  delegated.  First,  there  must  be  trau  and  tu 
some  one  invested  with  magisterial  authority, 
giving  the  sanction  and  solemnity  of  his  position  to  the 
whole  proceeding,  who  shall  represent  the  law  and  say 
what  the  law  is,  and  who  shall  have  power  to  employ 
the  force  which  the  State  places  at  the  disposal  of  those  it 
selects  to  administer  justice.  Secondly,  an  inquiry  has  to 
be  made  into  particular  facts,  evidence  has  to  bo  received 
and  weighed,  and  an  opinion  formed  and  pronounced  as  to 
the  real  merits  of  the  case.  The  person  who  exercised  the 
one  function  was  spoken  of  by  the  Romans  as  meujistratus ; 
the  person  who  exercised  the  other  as  judex.  To  the  law, 
represented,  pronounced,  vindicated,  by  the  magistrate,  they 
applied  the  term  jus  : to  the  examination  of  contested  facts 
by  the  judge,  the  term  judicium.  It  is  perfectly  possible 
that  the  same  person  should  act  as  magistrate  and  judge  : 
but  it  is  also  possible  that  the  two  provinces  should  be  sepa- 
rated and  placed  in  the  hands  of  different  persons.  Among 
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the  Romans  the  magistratus  was  a different  person  from  the 
judex,  until  the  introduction  of  the  system  of  extraordinariu 
judicia.  The  two  functions  were  kept  almost  entirely  apart 
under  the  system  of  formulae,  and,  from  a comparatively 
early  period  of  Roman  history,  the  notion  of  a judge  distinct 
from  the  magistrate  was  familiar  to  the  national  mind. 
After  the  expulsion  of  the  kings,  and  during  the  time  of  the 
first  period  of  the  system  of  civil  process,  first  the  Consuls, 
then  the  praetor,  and  in  some  cases  the  asdiles,  acted  as  the 
magistrate.  As  judex,  any  member  of  the  senatorial  body 
could  act  who  was  chosen  by  the  mutual  consent  of  the 
parties : if  they  could  not  agree,  the  choice  was  determined 
by  lot.  There  was  also  a standing  body  of  judges,  the 
centumvirs,  elected  annually  by  the  comitia,  three  from 
each  local  tribe,  and  divided  into  sections.  They  had 
special  jurisdiction  over  questions  of  statue,  of  dominium 
ex  jure  Quiritium,  and  of  successions.  Probably  in  cases 
involving  any  question  into  which  the  centumvirs  were  the 
proper  persons  to  inquire,  it  was  not  open  to  the  parties  to 
ask  for  a judge,  and  the  whole  proceedings  were  carried  on 
before  the  centumvirs.  Lastly,  in  cases  where  the  interests 
of  peregrini  were  involved,  the  recuperatores  furnished  the 
body  who  were  to  act  the  part  of  the  judex.  It  may  be 
added  that  where  the  doubtful  circumstances  of  the  case 
Arbiter * demanded  that  the  judge,  in  pronouncing  his 

opinion  on  the  facts,  should  exercise  a wider 
discretion  than  was  ordinarily  open  to  him,  he  was  spoken 
of  as  an  arbiter. 

93.  All  judicial  proceedings,  whether  before  a magistrate 
or  a judge,  were  conducted  publicly  at  Rome. 
juduh^pro  early  times,  the  magistrate  sat  in  the  forum, 
reeding*  at  and  openly  dispensed  justice  to  all  comers. 
ly  time*  mr'  Nothing,  perhaps,  conveys  a more  correct  picture 
of  the  ideas  and  feelings  that  lay  at  the  bottom 
of  the  public  life  of  a Roman  citizen,  while  Rome  was  still 
the  rival  of  the  Volscians,  or  the  ^Equians,  than  the  mode 
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in  which  the  actions  of  law  were  conducted.  The  magistrate 
and  the  judge  of  the  patrician  order,  the  distinction  of  days 
fasti  and  nefasti,  the  key  to  which  only  those,  who  knew  the 
jus  sacrum,  possessed,  the  solemn  and  indispensable  form  of 
words  by  which  every  stage  of  the  proceeding  must  be  ac- 
companied, would  throw  over  the  conduct  of  the  action  much 
of  the  same  character  which  the  existence  of  a privileged, 
and  partly  sacerdotal  order,  impressed  on  the  whole  body 
politic. 

94.  The  most  ancient  and  most  important  of  the  actions 
of  law,  the  actio  sacrament i,*  brings  before  us, 
in  the  most  marked  manner,  the  delight  in  AcUomoflaw 
appeals  to  the  external  senses,  and  the  use  of  •“cra- 
symbolical  acts,  sanctioned  by  long  usage  and 
expressive  in  themselves,  which  belongs  to  the  early  times  of 
so  many  nations.  It  was  originally  the  only  form  of  action  j 
and  every  species  of  right  could  be  enforced  by  it.  When  it 
was  employed  to  enforce  a right  over  things,  the  proceedings 
opened  by  the  thing  being  brought  before  the  magistrate 
{injure) ; the  claimants  appeared,  each  touched  it  with  a rod 
( vindicta  or  festuca),  and  said  ‘ Ilanc  ego  hominem  (the  in- 
stance given  in  Gaius  is  that  of  a claim  to  a slave)  ex  jure 
Quiritium  meum  esse  aio  secundum  suam  causarn,  sicut  dixi. 
Ecce  tibi  vindictam  imposui,’  His  adversary  repeated  the 
same  words.  At  the  same  time  that  the  words  were  spoken 
each  party  seized  hold  of  the  thing  claimed ; this  was 
termed  the  manuum  consortia,  and  the  imposing  the  rod 
was  termed  vindicatio.  If  the  thing  was  one  that  could 
not  be  brought  into  court,  a portion  of  it  was  brought  to  re- 
present the  whole.  A piece  of  turf,  a twig,  a brick,  or  one 
sheep,  stood  in  place  of  a field,  a house,  or  a flock.f 


* Gates,  iv.  13. 

t If  the  thing  was  an  immoveable  there  appears  to  have  been  an  old 
ceremony  of  the  pnrties  going  to  the  land  or  other  immoveable  thing, 
and  one  expelling  the  other  from  it,  and  leading  him  before  a magistrate 
(dcductio).  See  Actus  Geclius,  Nod.  Alt.  xx.  10  ; Ciceko,  Pro  Mu - 
rana,  c.  0. 
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When  the  vindicatio  and  manuwm  consertio  were  over,  the 
magistrate  said  to  the  parties,  mitt  its  arnbo  hominsm ; both 
were  to  place  their  claims  in  his  bunds.  Then  came  the 
wager,  the  sacramentum,  each  party  challenging  his  adver- 
sary to  deposit  a certain  sum,  which  tho  loser  of  the  cause 
was  to  forfeit  to  the  treasury  of  the  people  ( eerarium ),  to  bo 
applied  to  the  expenses  of  sacrifices.  The  law  of  the  Twelve 
Tables  fixed  the  amount  of  the  wager  at  500  or  50  asses, 
according  as  the  value  of  the  thing  contested  fell  above  or 
below  1000  asses.  Tho  formal  words  by  which  this  was  done 
are  thus  given  by  Gaius.  He  who  had  first  gone  through  the 
vindicatio  asked  his  adversary  why  he  claimed  it.  Postido 
anne  dicat , qua  ex  causa  vindicaveris.  Tho  other  replied 
that  it  was  in  conformity  with  right  and  law  that  ho  had 
made  his  claim.  Jus  peregri  sicut  vindictam  imposui : the 
first  answered,  Quando  tu  injuria  vindicasii , D.  L.  arts 
sacramento  te  provoco ; ‘ I challenge  you  to  a deposit  of  500 
pounds  of  copper;’  and  tho  other  accepted  the  challenge  by 
saying,  Similiter  ego  te.  The  magistrate  then  awarded  the 
possession  of  the  thing  contested  until  a decision  was  pro- 
nounced to  the  party  that  appeared  to  have  the  best  right  to 
it,  requiring  him  to  furnish  security  that  it  would  be  forth- 
coming at  the  proper  time.  These  sureties  were  called 
preedes  litis  et  vindiciarum — l is.  signifying  the  thing  con- 
tested itself,  and  v indicia'  tho  fruits  or  profits  which  might 
arise  from  it  before  the  final  sentence  was  given.  After  a 
certain  delay,  a judge  was  appointed  to  examine  the  facts ; 
he  informed  the  magistrate  what  his  decision  was,  and  the 
magistrate  gave  effect  to  this  decision  by  using  tho  force 
placed  at  his  disposal.  When  the  right  to  be  tried  was  a 
personal  one,  there  was  of  course  nothing  that  could  be 
claimed  by  vindicatio , and  the  action  began  at  once  with  the 
wager. 

95.  The  details  of  the  actio  sacramenti  furnish  so  lively  a 
Aetio  perju-  P'cf,lre  of  the  actual  working  of  early  Roman 
dieu  poitula-  law,  that  it  is  worth  while  to  set  them  fully  be- 
fore us ; but  the  other  actions  of  luw  muy  bo 
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passed  over  with  a much  moro  cursory  notice  j*  indeed,  our 
knowledge  of  them  is  very  deficient,  as  the  portion  of  the 
manuscript  of  Gaius  which  contained  a sketch  of  the  pro- 
ceedings is  imperfect.  We  know  that  the  action  called 
judicis  postulatio  was  employed  with  regard  to  obligations, 
the  machinery  of  the  actio  sacrament!  being  obviously  but 
very  ill  adapted  for  enforcing  rights  against  persons.  We 
know  little  more  than  that  the  magistrate  was  asked  to  allow 
the  appointment  of  a judge,  or  arbiter,  to  decide  the  matter 
in  question  ; and  that  the  form  of  action  was  probably  adopted, 
not  where  some  certain  thing  was  asked  for  as  the  fulfilment 
of  the  engagement,  but  where  a greater  uncertainty  in  the 
circumstances  of  the  case  allowed  a greater  latitude  of  opinion, 
and  where  an  appearance  of  good  or  bad  faith  would  naturally 
colour  the  whole  cause. t In  the  year  a.c.c.  510  (as  it  is 
conjectured)  the  lex  Silia  instituted  a new  form  of  action 
where  the  obligation  was  for  the  giving  a definite 
sum  of  money,  and  a lex  Calpumia  (a.c.c.  520) 
extended  the  scope  of  the  action  to  all  obligations  for  any 
certain  definite  thing.  J This  action  was  called  condietio, 
because  the  plaintiff  gave  notice  (condicere)  to  the  defendant 
that  he  must  appear  before  the  magistrate,  at  an  interval  of 
thirty  days,  to  receivo  a judge. 

96.  There  were  two  other  actions  of  law,§  that  per  manus 
injectionem,  and  that  per  pignoris  capionem.  ^lrtinper 
These  were,  however,  not  really  actions  so  much  mama  in- 
tis methods  of  obtaining  execution.  If  it  was  a 
right  over  a thing  that  was  claimed,  then,  if  the  sentence 
was  in  favour  of  the  claimant,  the  magistrate  at  onco  put 
the  claimant  in  possession  of  the  thing,  having  recourse  to 
force,  manus  militaris,  if  necessary.  But  when  a right 


Condietio. 


* Gaius.  iv.  12. 

t Petr  durum  a majoribux  accepimus  morem  rogandi  judicis,  si  ea  nr 
garemus  qua  salca  fide  facers  possit. — Cickbo,  De  Off.  iii.  10. 

J Gaius,  iv.  19. 
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against  a person  had  to  be  enforced,  there  was  nothing  which 
could  be  thus  handed  over ; the  remedy  was  against  the 
person,  the  liberty  of  the  defeated  adversary,  and  the  action 
pur  nuinus  injectionem  was  the  means  by  which  the  success- 
ful litigant  exerted  his  power.  He  laid  hands  on  him,  manux 
injecit,  and  brought  him  before  a magistrate,  stating  that  he 
had  been  cast  in  the  previous  suit ; if  this  was  denied,  a judex 
was  appointed,  and  inquiry  made  whether  judgment  had 
really  been  given  against  him  as  alleged.  If  this  was  found 
to  be  the  case,  he  was  adjvdieatug  to  the  claimant,  and  then 
being  brought  before  the  magistrate,  was  addictus,  or  as- 
signed over  to  him,  and  became  the  slave  of  his  creditor.  To 
the  principle  that  the  person,  and  not  the  property,  of  the 
debtor  was  bound,  an  exception  was  made  when  the  debt  was 
duo  to  the  military  service,  the  fund  for  sacrifices,  or  the 
public  treasury.*  Tho  creditor,  in  such  cases,  might  seize  on 
ictin  /Kr  anything  belonging  to  the  debtor,  and  take  it  as 
pignorit  a pledge  for  the  payment  of  the  debt.  This  pig- 

1 turns  capto  was  only  spoken  of  as  an  actio  be- 

cause it  was  conducted  with  certain  solemnities,  and  accom- 
panied by  the  repetition  of  a peculiar  form  of  words. 

97.  Such  forms  of  action  were  necessarily  replaced  by 
Suppreiuion  of  °^iers  more  convenient  as  Rome  advanced  in 
the  action*  of  civilization.  They  were  in  a great  measure  sup- 
pressed by  the  lex  JEbutia  (about  a.u.c.  573), 
and  afterwards,  in  the  time  of  Augustus,  by  the  leijes  Julia. 
They  were,  however,  long  retained  in  cases  where  the 
ccntvinviri  were  the  'proper  judices,  that  is,  in  questions 
of  Quiritian  ownership  and  disputed  succession ; and  a 
fictitious  process,  termed  in  jure  cessio,  which  was  nothing 
else  than  an  undefended  action  at  law,  in  which  a disputant 
gave  up  (cexxit)  before  the  magistrate  ( injure ) the  thing  in 
dispute,  was  retained  as  a ready  means  of  many  legal  changes, 
such  as  manumission  or  adoption,  long  after  the  actions  of 
law  had  fallen  into  disuse. 


* Gaivs,  iv.  26, 
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98.  The  changes  wrought  by  intercourse  with  foreign 
nations,  the  new  duties  of  extended  dominion, 

. . . Second  epoch ; 

and  the  stimulus  given  to  the  national  mind  by  the  >y*tem  of 
the  long  internal  struggles  which  had  now  sub-  formuUe- 
sided,  produced  a corresponding  change  in  the  mode  in 
which  justice  was  administered.  A new  system 

° ’ Judge*  tn 

succeeded  to  the  old  legis  aitiones;  the  magistrate  the  second. 
was  more  strongly  marked  off  from  the  judex,  l*rtod, 
and  it  was  the  directions  which  the  former  gave  the  latter 
that  constituted  the  important  feature  of  the  new  system 
of  procedure.  At  home  the  praetors,  of  whom  there  were 
eighteen  in  the  days  of  Pomponius,*  and  one  or  two 
other  magistrates ; and  in  the  provinces  the  prasides  or 
prefects,  who  held  convent  us  or  assizes  in  the  principal 
towns  at  stated  intervals,  sat  as  magistrates.  As  judices 
there  were,  in  certain  cases,  the  recuperators,  in  others 
the  centumviri  ; but  principally  those  citizens  whose  names 
appeared  in  the  yearly  list  drawn  up  by  the  praetor  {ju- 
dices in  albo  relati).  The  long  struggle  between  the 
senate  and  the  equites  for  the  exclusive  right  to  furnish 
judges  ended  in  the  judges  ceasing  to  be  taken  entirely 
either  from  the  senate  or  the  equites  ; and  two,  at  least,  out 
of  the  five  decuries  of  judges  appearing  in  the  album  were 
taken  from  a comparatively  humble  class. 

99.  The  directions  which  the  magistrate  sent  to  the  judge 
were  always  conveyed  in  a formal  shape,  and  the 
word  formula  was  used  to  express  the  different 
forms  in  which  directions  were  given.  These  formula  were 
preserved  and  collected,  and  it  became  the  great  object  of 
the  contending  parties  that  the  right  formula  should  be  used 
in  their  case,  the  judge  not  being  allowed  to  depart  from  the 
instructions  he  received.  As  there  was  no  legal  form  to  bind 
the  magistrate,  he  could  easily  vary  the  formula  so  as  to 
render  substantial  justice,  and  had  thus  a ready  means  of 
availing  himself  of  any  equitable  doctrine,  which  a more 


Formula . 
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refined  jurisprudence  or  his  own  sense  of  what  was  right 
suggested  to  him.  These  formula,  so  flexible  in  their  general 
character,  yet  couched  in  terms  always  precise  and  simple, 
and  as  little  varying  from  ordinary  precedent  as  possible, 
furnish  one  of  the  many  admirable  instances  of  the  power  of 
the  Romans  to  express  correctly  the  subtlest  legal  ideas. 

100.  To  show  what  these  formula  were,  it  will  perhaps  be 

best  to  give  at  length  one  of  those  wo  find  in 
Example  of  a Gaius,  and  then  to  explain  its  different  parts. 

One  which  we  may  collect  from  different  sections 
of  the  Fourth  Book  runs  thus  : — 

Judex  esto : Quod'  Aldus  Agerius  Numerio  Negidio  ho- 
minem  vendidit ; si  paret  Numerium  Negidium  Aulo  Agcrio 
sestertium  X.  millia  dare  oportere,  judex  Numerium  Negi- 
dium Aido  Agerio  sestertium  X.  millia  condemnato,  si  non 
paret,  absolrito.* 

Judex  csto  is  merely  the  order  for  the  appointment  of  the 
judge,  and  is  not,  strictly  speaking,  a part  of  the  formula. 
From  * quod’  to  ‘ vendidit’  is  what  is  called  the  demonstratio  ; 
from  ‘ si  paret’  to  ‘ dare  oportere’  is  the  intentio  ; and  from 
'judex’  to  the  end  is  the  coiulemnatio.  The  formula  or- 
dinarily consisted  of  these  three  parts — the  demonstratio, 
the  intentio,  and  the  eondemnatio. 

101.  The  demonstratio  is  tho  statement  of  the  fact  or  facts 
which  the  plaintiff  alleges  as  the  ground  of  his 
case.f  Aulus  Agerius,  the  plaintiff,  says  that 

he  has  sold  a slave  to  Numerius  Negidius.  The  demonstratio 
varied,  of  course,  with  each  particular  case. 

102.  The  intentio  was  the  really  important  part  of  the 
formula.  It  was  a precise  statement  of  tho  de- 
mand which  the  plaintiff  made  against  ( tendebat 

in)  | his  adversary.  It  was  necessary  that  it  should  exactly 
meet  tho  law  which  would  govern  the  facts  alleged  by  the 
plaintiff,  if  true.  Whether  Aulus  Agerius  has  sold  this  slave 
to  Numerius  Negidius  at  the  price  he  alleges,  and  whether 


Demonstratio. 


Intentio. 


Gaius,  iv.  40-43. 
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the  debt  is  still  owing,  this  is  what  the  judex  has  to  deter- 
mine; if  the  judge  thinks  he  has  (siparet),  then  the  judge 
is  instructed  to  pronounce  his  judgment  against  him ; if  he 
thinks  he  has  not  (si  non  paret),  he  is  to  be  acquitted. 

103.  The  eondemnatio  is  the  direction  to  condemn  or 
acquit  according  to  the  true  circumstances  of  the 
case.*  The  judex  was  only  a private  citizen,  and  (""demnal,°- 
unless  specially  authorized  by  a magistrate,  could  have  no 
power  to  pronounce  a judicial  sentence.  It  is  to  be  observed 
that  the  eondemnatio  was  always  pecuniary ; the  judge  was 
always  directed  to  condemn  to  a payment  of  money,  never  to 
do  or  give  a particular  thing.  In  three  particular  actions, 
however,  and  porhaps  in  more,  the  judge  was  directed  to 
‘adjudicate'  a thing,  in  the  sense  of  dividing  it  out  among 
several  litigants.  These  three  actions  were  those  brought  to 
divide  a family  inheritance,  to  divide  the  property  of  partners, 
and  to  settle  boundaries.  In  these  actions  there  was  an  ad- 
ditional part  of  the  formula ■ running  thus  : quantum  ad- 
judicari  oportet,  judex  Titio  adjudicato.  This  was  called 
the  adjudicatio ; so  that  in  these  actions  the  parts  of  the 
formula;  were  four — demonstrate,  intentio,  adjudicatio,  and 
eondemnatio.  Of  course  when  a thing,  and  not  a sum  of 
money,  was  claimed,  it  was  not  possible  for  the  magistrate 
always  to  fix  a precise  sum  in  which  the  defendant  was  to  be 
condemned.  Sometimes,  therefore,  the  eondemnatio  merely 
fixed  the  maximum  as  the  sum,  and  ran  duntaxat  X.  millia 
eondemnato.  Sometimes  the  direction  was  still  more  in- 
definite, and  the  sum  was  left  to  the  discretion  of  the  judge. 
Quanti  ea  res  erit,  tantam  peeuniam,  Sfc.,  eondemnato.  When 
the  object  of  the  suit  was  to  get  a thing,  as,  for  instance,  to 
get  back  a slave  whom  the  defendant  kept  from  the  plaintiff, 
some  such  words  as  nisi  rcstituat  were  inserted  in  the  con- 
demnatio.  The  defendant  was  only  to  pay  the  money  if  he 
refused  to  restore  the  thing. 


* Gaiets,  iv.  42. 
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104.  The  intentio  sometimes  stood  quite  alone,  and 
was  then  called  a pntjudiciulis  formula;* 
wl'en  this  was  the  case,  the  object  of  the  action 
was  merely  to  establish  a poiut  which  it  was 
necessary  to  have  settled  with  a view  to  a future  action. 
The  decision  of  such  a preliminary  point  was  called  a prat- 
judicium.  Of  course  the  intentio  took  any  form  that  best 
suited  the  case ; and  it  was  the  intentiones  that  were  so 
carefully  preserved  as  precedents,  and  so  keenly  debated  by 
the  contending  parties.  Sometimes  the  grounds  of  the 
defence  made  part  of  the  intentio.  The  defendant  might 
admit  the  plaintifPs  statement,  but  say  that  there  were 
special  circumstances  to  take  this  particular  case  out  of  the 
general  rule  of  law  under  which  it  would  naturally  fall.  He 
might  own,  for  instance,  that  he  had  bought  a slave  at  the 
price  alleged,  but  say  that  he  had  been  induced  to  do  so  by 
fraud.  This  plea  was  called  an  exceptio  (i.  e.  a 
Except  to.  fcaking  out),  and  was  made  to  form  part  of  the 
intentio,  some  such  words  as  these  being  added  : si  in  ea  re 
nihil  dolo  malo  Auli  Ajerii  factum  sit  neque  fiat.  The 
plaintiff,  again,  might  have  something  to  urge  as  an  ex- 
ception in  reply  to  this  plea : his  answer  was 
Replwatio.  cape(j  replicatio;  if  the  defendant  had  a further 
answer,  it  was  called  a duplicatio,  the  plaintiff’s  further 
reply  a triplicatio,  and  so  on.  There  was  also  sometimes 
an  accessory  part  of  the  formula  called  the  prcescriptio, 
placed,  as  its  name  denotes,  at  the  beginning  of  the  whole 
formula  for  the  purpose  of  limiting  the  enquiry.  The  plaintiff 
might,  for  instance,  wish  that,  in  enforcing  a security  on 
which  payments  were  due  from  time  to  time,  the  action 
brought  to  try  whether  this  security  was  valid  should  only 
affect  his  claim  to  payments  already  due,  so  that  if  he  failed 
he  might  have  a further  action  for  future  payments.  In 
such  a case  some  such  words  as  ea  res  agatur  cujus  rei  dies 
fuit  (let  the  enquiry  only  be  made  as  to  the  sum  for  the 
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payment  of  which  the  timo  has  arrived)  were  prefixed  to  the 
formula.  Gradually,  however,  the  prceseriptio  fell  into 
disuse,  and  the  intentio  and  exceptio  were  so  constructed  ns 
to  serve  every  purpose  for  which  it  had  been  employed. 

105.  In  the  Roman  system  of  civil  process  the  time  when 
a contested  right  was  to  be  considered  as  really 

made  the  subject  of  litigation,  was  very  carefully 
marked.  It  was  very  necessary  that  this  should 
be  clearly  ascertained.  The  claimant  in  whose  favour  the 
ultimate  decision  was  given  was  entitled  to  all  that  accrued 
to  the  thing  claimed  from  this  moment ; and  when  once  a 
point  had  been  submitted  to  litigation,  it  could  not  be  again 
litigated,  both  parties  surrendering  all  their  interest  into 
the  hands  of  the  court,  which  assigned  to  the  successful 
claimant  such  a fresh  interest  in  the  thing  claimed  as  might 
appear  to  be  due  to  him.  This  time  was  marked  by  each 
party,  at  the  end  of  the  proceedings  before  the  magistrate, 
calling  bystanders  to  witness,  that  they  submitted  the  matter 
to  the  decision  of  the  judge.*  This  was  called  the  litis 
contestutio.  In  process  of  time  the  ceremony  might  be 
omitted,  or  at  any  rate  become  a mere  form,  but  the  con- 
clusion of  the  proceedings  before  the  magistrate  (in  jure) 
still  formed  the  crisis  at  which  the  claims  of  the  different 
parties  were  considered  to  be  finally  submitted  to  the 
decision  of  the  law.  The  litis  amtestatio  belongs,  of  course, 
to  all  the  three  periods  of  the  Roman  civil  process  : but  it  is 
so  often  spoken  of  with  reference  to  actions  under  the 
formulary  system,  that  it  is,  perhaps,  most  convenient  to 
notice  it  here. 

106.  Actio  meant,  under  tlio  system  of  the  actions  of  law, 
a particular  form  of  procedure ; under  that  of  Meaning  of 
the  formulae,  it  meant  the  right  granted  to  a ,/,e  u'or'1  ac~ 
plaintiff  by  the  magistrate  to  seek  what  was  the  extern  of 
due  to  him  before  a judge.  Sometimes,  how-  fon,mla- 
ever  the  formula  by  which  the  judge  was  to  determine 

* FbstUs,  sub  voce  Contestari. — Dig.  xxviii.  1,  20. 
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the  right,  and  sometimes  the  judicium,  the  proceed- 
ings by  which  the  judge  determined  the  right,  were  spoken 
of  as  if  formulae,  judicium,  and  actio  were  synony- 
mous terms.  Under  the  system  of  firmuhc  there  were 
many  divisions  of  actions,  according  to  the  form  which  the 
right  given  by  the  magistrate  assumed.  The  most  impor- 
tant division,  perhaps,  was  that  into  actions  in 
»ZT'0f  Tem  an,l  *n  personam*  If  the  object  of  the 
proceedings  was  to  enforce  a right  to  a thing 
then  the  formula  ran  si  paret  homincm  Anli  Agerii  esse ; 
if  to  enforce  an  obligation,  then  tho  formula  ran  si  parct 
Numerium  Negidium  Auli  Agerii  dare  oportere ; and  it 
was  according  to  this  difference  in  the  intentio  that  actions 
were  said  to  be  in  rem  or  in  personam.  Vindicatio  came 
to  be  used  as  a generic  term  for  actions  in  rem,  and  condietio 
for  actions  in  personam.  Another  important  division  was 
that  of  actionvs  in  jus  concept  a • and  in  factum  tumcip/ce.f 
In  the  former,  the  judge  had  to  decide  whether  the  claim  of 
the  plaintiff  was  legally  just ; in  the  latter,  whether  a par- 
ticular fact  was  true.  If  it  were  true,  then  the  magistrate 
directed  the  judge  to  pronounce  a particular  sentence,  and 
by  this  moans  many  claims  wore  enforced  which  by  the 
letter  of  the  law  were  not  valid.  In  an  actio  in  jus  concepta 
the  judge  was  directed  to  enquire,  for  instance,  whether  ac- 
cording to  the  usual  rules  of  law,  a valid  contract  had  been 
made.  In  an  actio  in  factum  concepta,  he  was  directed  to 
enquire  whether  Aulus  Agcrius  did  a particular  thing;  if 
ho  did,  the  magistrate  making  the  law  for  a particular  case, 
provided  what  was  to  be  the  consequence.  Another  division 
of  action  separated  those  which  were  established  by  law  or 
precedent  for  tho  enforcement  of  some  particular  right 
(direr tee)  from  the  utiles,  { that  is,  thoso  which,  by  an  ex- 
tension of  the  directce,  embraced  cases  analogous  to,  but  not 
among  those  to  which  tho  directce  applied.  Sometimes, 
again,  actions  were  said  to  be  stricti  juris, § when  the  judge 

* Gaiu8,  iv.  i.  + Gaics,  iv.  37,  43,  47.' 

I Gill's,  iv.  38.  § Giles,  iv.  62. 
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was  to  decide  rigidly  according  to  the  letter  of  the  law,  as 
opposed  to  those  bona  fidei,  in  which  he  was  to  allow  his 
decision  to  be  affected  by  equitable  considerations,  the 
nature  of  the  case  determining  whether  one  or  the  other 
kind  of  action  was  appropriate.  There  are  also  numberless 
other  divisions  of  actions,  into  which  it  is  unnecessary  to 
enter  here ; one  species,  however,  the  aetiones  arbitraria,* 
deserves  a passing  notice.  In  these  actions  the  judge  had 
the  power  of  calling  on  the  defendant  to  give  such  com- 
pensation to  the  plaintiff  as  he  might  think  fit  to  direct. 
They  were,  therefore,  especially  adapted  to  secure  a plaintiff 
receiving  the  particular  thing  which  had  been  the  subject  of 
a contract,  and  not  its  money  value.  The  judge  made  a 
preliminary  order  commanding  the  defendant  to  give  the 
thing,  and  only  enforced  the  pecuniary  condemnation  in  case 
of  his  refusal  or  inability  to  restore  the  thing  itself. 

107.  In  speaking  of  actions  under  the  system  of  formula, 
it  is  impossible  to  pass  over  without  notice  the 
interdicts  of  the  praetor,  t though  they  were  only 
incidentally  connected  with  actions.  An  interdict  was  an 
order  issued  by  the  praetor,  and  was  in  fact  an  edict  ad- 
dressed to  a particular  individual  with  reference  to  a par- 
ticular thing.  Vim  fieri  veto,  exhibeas,  restituas,  1 1 forbid 
you  to  have  recourse  to  violence,  you  are  to  produce,  you  are  to 
restore ; ’ such  were  the  forms  in  which  these  commands  were 
couched.  Interdicts  were  granted,  generally  where  some  danger 
was  apprehended,  or  some  injury  was  being  done  to  some- 
thing to  which  a public  character  attached ; as,  for  instancej 
if  a road  was  stopped  up ; but  they  were  also  granted  to 
protect  private  interests,  if  the  necessity  for  the  interference 
of  a magistrate  was  immediate.  If  the  person  to  whom  the 
interdict  was  addressed  acquiesced  and  obeyed  the  praetor’s 
injunction,  nothing  remained  to  be  done ; but  if  he  refused 
to  obey,  the  magistrate  then  referred  to  the  decision  of  a 
judge,  whether  the  terms  of  the  interdict  ought  to  be  com- 
plied with.  For  instance,  the  interdict  rem  restituas  might 


* Gaics,  iv.  47. 


f Gaics,  iv.  138. 
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have  been  issued ; but  the  person  to  whom  it  was  directed 
might  deny  that  by  law  he  was  bound  to  restore  the  thing. 
On  his  stating  this  to  the  magistrate,  the  magistrate  would 
give  an  action  to  try  the  question,  shaping  the  terms  of  the 
interdict  into  the  intentw  of  the  formula,  si  paret  A.  A. 
rem  rcstituere  oportere,  fyc.  And  it  is  thus  that  interdicts 
are  connected  with  actions,  as  their  validity  depended  on  no 
action  being  brought  to  contest  them,  or  the  result  of  an 
action  being  to  support  them. 

108.  There  were  under  the  system  of  formula  certain  cases 
which  the  magistrate  decided  without  sending 
HajudMa"1'  a ju<%e-  these  cases  the  magistrate  was 
said  extra  ordinem  eognoscere,  and  the  pro- 
ceedings were  termed  extra  ordinem  eognitiones,  judicia,  or 
act  tones.  Among  the  cases  in  which  the  magistrate  pro- 
ceeded in  a summary  way,  were  resfitutiones  in  integrum, 
(that  is,  certain  cases  in  which  he  restored  a person  suffering 
from  something  from  which  he  ought  not  by  law  to  suffer, 
to  the  same  position  as  he  had  occupied  before  the  injury 
was  sustained),  and  cases  relating  to  fideicommissa.  But  he 
was  called  upon  most  frequently  to  proceed  in  this  way  in 
order  to  give  execution  to  the  sentence  of  a judge.  The  old 
modes  of  execution,  the  man  its  injectio  and  pignoris  capio, 
remained,  though  under  a mitigated  form ; but  a new  method 
of  execution  was  also  permitted  by  the  prajtor,  and  was  miich 
more  generally  adopted.  The  creditors  were  placed  in  full 
possession  of  all  that  the  debtor  had  belonging  to  him ; his 
persona  was,  in  fact,  transferred  to  them.  This  was  termed 
the  missw  in  bonorum  possessionem.  After  a certain  delay, 
the  creditors  sold  their  interest  in  the  debtor’s  property  to 
the  person  who  would  offer  to  pay  the  largest  proportion  of 
the  sums  they  claimed.  He  became  the  purchaser,  and  this 
emptio  honorum  transferred  to  him  the  persona,  or  legal 
existence  of  the  debtor,  who  thereby  suffered  a capitis  demi- 
nutio,  and  became,  in  the  language  of  the  law,  ‘ infamous.’ 
It  was  in  the  exercise  of  his  ‘ extraordinary  ’ jurisdiction  that 
the  magistrate  gave  this  mode  of  execution. 
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109.  In  the  third  period  of  the  Roman  system  of  civil 
process,  the  period  of  extraordinaria  judicia, 

this  summary  jurisdiction  was  the  only  juris- 
diction  the  magistrate  exercised.  There  was  no  »</*><•"<  of  civil 
longer  any  distinction  between  jus  and  judi-  ’’nteliraor- 
cium  ; the  magistrate  and  the  judge  were  the 
same  person.  By  a constitution  published  a.d. 

294,  Diocletian  directed  all  magistrates  in  the  provinces  to 
decide  causes  themselves.  The  practice  was,  in  course  of 
time,  extended  throughout  the  whole  of  the  empire ; and  in 
the  days  of  Justinian,  it  was  possible  to  speak  of  the 
ordinaria  judicia  as  quite  past.* 

110.  In  the  days  of  the  later  emperors,  the  provinces  were 
classed  together  into  prefectures.  Over  each 

. , . , . . Judges. 

province  was  a prases,  who  had  a vicarius,  or 
vice-president,  under  him,  and  who,  either  himself  or  by  his 
vicarius,  tried  all  cases  above  a cortain  amount,  fixed  by 
Justinian  at  300  solidi;  cases  below  that  amount  were  tried 
by  inferior  judges,  called  judices  pedanei.  The  great  cities, 

such  as  Constantinople  and  Alexandria,  were  under  a separate 
jurisdiction.  The  prffltorian  prefect  was  the  head  judge  of 
appeal ; but  a final  appeal  lay  to  the  emperor  himself. 

111.  In  the  time  of  Justinian,  an  action  was  begun  by  the 
plaintiff  announcing  to  a magistrate  that  he 

wished  to  bring  an  action,  a proceeding  which  was  pro~ 

termed  the  denuntiatio  actionis,  and  furnishing  a 
short  statement  of  his  case  ; this  statement,  called  the  libellus 
conventionis,  the  magistrate  sent  by  a bailiff  of  tho  court 
{executor)  to  the  defendant.  The  parties  or  their  procurators 
appeared  before  the  magistrate,  and  the  magistrate  decided 
the  case.  Exceptio  was  still  used  as  the  term  to  express  the 
plea  of  the  defendant,  which  he  generally,  of  course  reduced 
to  writing,  but  apparently  not  only  was  he  not  obliged  to  do 
so,  but  it  was  not  even  necessary  in  all  cases  for  the  plaintiff 
to  put  his  plaint  into  writing ; if  he  did  not,  the  executor 


* Inst.  iv.  15. 
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would  merely  tell  the  defendant,  by  word  of  mouth,  that  an 
action  had  been  brought  against  him,  perhaps  adding  a 
general  statement  of  the  object  for  which  it  was  brought. 
The  litis  contestatio  took  place  directly  the  magistrate  began 
to  hear  the  cause.  The  condemnation  was  no  longer  merely 
a pecuniary  one,  but  the  system  of  execution  was  not  mate- 
rially different  from  what  it  had  been  under  the  praetorian 
system. 
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IN  NOMINE  DOMINI  NOSTBI  JKSU 
CHBI8TI. 


in  the  name  of  oub  lobd  jesus 

CHRIST. 


Impeeatoe  C^sab  Flavius  Jus- 
TINIANUS,  AlaMANICUS,  GoTHI- 
cus,  Fhancicds,  Gebmanicos, 
Anticus,  Alanicus,  Vandalicus, 

AfBICANUS.PIUS,  FELIX,  INCLTTC8, 
VICTOR  AC  TBIUMPIIATOB,  sempeb 

Augustus,  cupid,®  legum  juvkn- 

TUTI. 


The  Empebor  C*sab  Flavius 

JusTINIANUS,  VANQUISHER  OF  THE 

Alamani,  Goths,  Fbancs,  Ger- 
mans, Antes,  Alani,  Vandals, 
Africans,  pious,  happy,  glorious, 
TRIUMPHANT  CONQUEROR,  EVER 
August,  to  the  youth  desirous 

OF  STUDYING  THE  LAW,  GREETING. 


Imperatoriam  majestatem  non 
solum  armis  decora tam,  sed  etiam 
legibus  oportet  esse  annatam,  ut 
utrumque  tempus  et  bellorum  et 
pacis  rectc  possit  gubemari ; et 
princeps  Bomanus  victor  existat 
non  solum  in  boBtilibus  prceliis,  sed 
etiam  per  legitimos  tramites  calum- 
niantium  iuiquitates  expellens,  et 
fiat  tam  juris  religiosissimus,  quarn 
victis  bostibus  triumpbator. 

1.  Quorum  utramqne  viam  cum 
summis  vigiliis  summaque  provi- 
dentia,  anuuente  Deo,  perfecimus. 
Et  bellicos  quidem  sudorea  nostros 
barbaric*  gentes  sub  juga  nostra 
deduct®  oognoscunt,  et  tam  Africa 
quam  alitenumeroste  provinci®  post 
tanta  temporum  spatia,  nostris  vic- 
toriis  a ccelesti  xiumine  prmstitis, 
iterum  ditioni  Boman*  nostroque 
addit®imperioprotestantur;omnes 
vero  po]>uli  legibus  jam  a nobis 
promulgate  vel  compositis  reguu- 
tur. 


The  imperial  majesty  should  be 
not  only  made  glorious  by  arms,  but 
also  strengthened  by  laws,  that,  alike 
in  time  of  peace  and  in  time  of  war, 
the  state  may  be  well  governed,  and 
that  the  emperor  may  not  only  be 
victorious  in  the  field  of  battle,  but 
also  may  by  every  legal  means  repel 
the  iniquities  of  men  who  abuse  the 
laws,  and  may  at  once  religiously 
uphold  justice  and  triumph  over  his 
conquered  enemies. 

1.  By  our  incessant  labours  and 
great  care,  with  the  blessing  of  God, 
we  have  attained  this  double  end. 
The  barbarian  nationsreduced  under 
our  yoke  know  our  efforts  in  war ; to 
which  also  Africa  nnd  very  many 
other  provinces  bear  w itness,  which, 
after  so  long  an  interval,  have  been 
restored  to  the  dominion  of  Borne 
and  our  empire,  by  our  victories 
gained  through  the  favour  ofheaven. 
All  nations  moreover  are  governed 
by  laws  w hich  we  have  either  pro- 
mulgated or  arranged. 
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2.  Etcumsacratissimasconstitu- 
tiones  antea  confusas  in  luculentam 
ereximus  consonautiam,  tunc  nos- 
trum extendiinus  curam  ad  ira- 
meuBa  veteris  prudential  volumina  j 
et  opus  deBperatum,  quasi  per 
medium  profundum  eun tea,  ccelesti 
favore  jam  adimpleviuiua. 

3.  Cumque  hoc  Deo  propitio 
pcractum  est,  Tribouiauo  viro  mag- 
nifieo,  magistro  et  exquajstore  sacri 
palatii  nostri,  nec  npn  Theophilo  et 
Dorotbeo  viris  iliustribus,  anteces- 
soribus  nostris  (quorum  omnium 
solertiam  et  legum  scientiam  et 
circa  nostras  jussiones  fidem  jam 
ex  mnltia  rerum,  argumentis  ae- 
cepimus)  convo'catis,  mandavimus 
specialiter  ut  nostra  auctoritate 
nostrisque  suaaionibus  Institu- 
tiones  componerent,  ut  liceat  vobis 
prima  legum  cunabula  non  ab  an- 
tiquis  fabulis  discere,  sed  ab  ira- 
periali  splendore  appetere  ; et  tam 
aurca  quaru  auimic  vestrte  nihil  in- 
utile nihilque  perperam  positum, 
sod  quod  in  ipsis  rerum  obtinet  ar- 
gumentis,aecipiant.  Etquodpriore 
tempore  vix  post  quadriennium 
prioribus  contiugebat,  ut  tunc  con- 
Btitutioncs  imperatoriaa  legerent, 
hoc  vos  a primordio  ingrediamiui : 
digni  tanto  lionore  tantaquc  reperti 
felicitate,  ut  et  initium  vobis  et 
finis  legum  eruditionis  a voce  prin- 
cipal! procedat. 

4.  Igitnrpostlibrosquinquaginta 
DigeBtorum  seu  Panuectarum,  in 
quibus  omne  j us  antiquum  collatum 
est,  quos  per  eumdem  virum  excel- 
eum  Tribonianum  nec  non  ceteroB 
viros  iliustrcs  et  facundissimos  con- 
fecimus,  in  hos  quatuor  libros 
easdem  Institutiones  parti ri  jussi- 
mus,  ut  sint  totius  legiumte  sciential 
prima  elementa. 

6.  In  quibuB  brcviter  expositum 
est  et  quod  antea  obtinebat,  et 
quod  postea  desuetudine  inum- 
bratum  impcriali  remedio  illumi- 
nation est. 


2.  When  we  had  arranged  and 
brought  into  perfect  harmony  the 
hitherto  confused  mass  of  imperial 
constitutions,  we  then  extended  our 
care  to  the  endless  volumes  of  an- 
cient law  j and,  sailing  as  it  were 
across  the  mid  ocean,  have  now  com- 
pleted, through  the  favourof  heaven, 
a w ork  we  once  despaired  of. 

3.  When  by  the  blessing  of  God 
this  task  was  accomplished,  we  sum- 
moned the  most  eminent  Tribonian, 
mastcrand  ex-quiBstor  of  our  palace, 
together  with  the  illustrious  Theo- 
philus  and  Ilorotheus,  professors  of 
law,  all  of  whom  have  on  many  occa- 
sions proved  to  us  their  ability,  legal 
knowledge,  and  obedience  to  our 
orders ; and  we  specially  charged 
them  to  compose,  under  our  autho- 
rity and  advice,  Institutes,  bo  that 
you  may  no  more  learn  the  first  ele- 
ments of  law  from  old  and  erroneous 
sources,  but  apprehend  them  by  the 
clear  light  of  imperial  wisdom ; and 
that  your  minds  and  ears  may  receive 
nothing  that  is  useless  or  misplaced, 
butonly  what  obtains  in  actual  prac- 
tice. So  that,  whereas,  formerly,  the 
foremost  among  you  could  scarcely, 
after  four  years' study,  read  the  im- 
perial constitutions,  you  may  now 
commence  your  studies  by  reading 
them,  you  who  have  been  thought 
worthy  of  an  honour  and  a happiness 
so  great  as  that  the  first  and  last  les- 
sons in  the  knowledge  of  the  law 
should  issue  for  you  from  the  mouth 
of  the  emperor. 

4.  When  therefore,  by  the  assist- 
ance of  the  same  eminent  person 
Tribonian  and  that  of  other  illustri- 
ous ami  learned  men,  w e had  com- 
piled the  fifty  books,  called  Digests 
or  Pandects,  in  which  is  collected  the 
whole  ancient  law,  we  directed  that 
these  Institutes  should  be  divided 
into  four  books,  which  might  serve 
as  the  first  elements  of  the  whole 
science  of  law. 

6.  In  these  books  a brief  exposi- 
tion is  given  of  the  ancient  laws,  and 
of  those  also,  which,  overshudowed 
by  disuse,  have  been  again  brought 
to  light  by  our  imperial  authority. 


Digitized  by  Google 


PROCEMICM. 


73 


6.  Quas  ex  omnibus  antiquoram 
Institutionibua,  et  pra;cipue  ex 
commentariisGaiinostri  tam  Insti- 
tutionum  quam  rerum  cotidiano- 
rum,  aliisque  multia  commentariis 
compositas  rum  tre»  pnedicti  viri 
prudcntes  nobis  obtulerunt,  et  le- 
gions et  cognovimus  et  plenissi- 
muin  nostrarum  constitutionum 
robur  eis  aecommodavimus. 


7.  Summa  itaque  ope  et  alaeri 
studio  has  leges  nostras  aecipite; 
et  vosmetipsos  sic  eruditos  osten- 
dite,  ut  spes  vos  pulcherrima  foveat, 
toto  legitimo  opere  perfeeto,  posse 
etiam  nostram  rempublicam  in 
artibus  ejus  vobis  credendis  gu- 
ernari. 


D.  CP.  XI.  calcnd.  deeembris, 
D.  JirsTiNUNO  PP.  A.  III.  cons. 


6.  These  four  books  of  Institutes 
thus  compiled,  from  all  the  Institutes 
left  us  by  the  ancients,  and  chielly 
from  the  commentaries  of  our  Gains, 
both  from  his  Institutes  and  his 
Journal,  and  also  from  many  other 
commentaries,  were  presented  to  us 
by  the  three  learned  men  we  have 
above  named.  We  read  and  exam- 
ined them,  and  have  accorded  to 
them  all  the  force  of  our  constitu- 
tions. 

7.  Receive,  therefore,  with  eager- 
ness, and  study  with  cheerful  dili- 
gence, these  our  laws,  and  show 
yourselves  persons  of  such  learning 
that  you  may  conceive  the  flatter- 
ing hope  of  yourselves  being  able, 
when  your  course  of  legal  study  is 
completed,  to  govern  our  empire  in 
the  different  portions  that  may  be 
entrusted  to  your  care. 

Given  at  Constantinople  on  the 
eleventh  day  of  the  calends  of  De- 
cember, in  the  third  consulate  of  the 
Emperor  Justinian,  ever  August. 
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Tit.  I.  DE  JUSTITIA  ET  JURE. 

Justitia  eat  conatana  et  per-  Justice  ia  the  constant  and  pcr- 
pctua  voluntas  jus  euum  cinque  petual  wish  to  render  every  one  his 
tribuendi.  due. 

D.  i.  1.  10. 

The  term  jus  (id  quod  jussum  ext) , ia  its  most  extended 
sense,  was  taken  by  the  Roman  jurists  to  include  all  the  com- 
mands laid  upon  men  that  they  are  bound  to  fulfil,  both  the 
commands  of  morality  and  of  law.  The  distinction  between 
commands  which  are  only  enforcod  by  the  sanction  of  public 
or  private  opinion,  and  those  enforced  by  positive  legal  sanc- 
tions, may  seem  clear  to  us ; but  the  Roman  jurists,  in 
speaking  of  the  elementary  principles  and  divisions  of  juris- 
prudence, did  not  keep  law  and  morality  distinct.  Celsus 
defines  jus  as  ars  boni  et  cequi.  (D.  i.  I.  1.)  This  extension 
of  the  term  would  sink  positive  law  in  morality ; that  only 
would  be  supposod  to  be  commanded  which  ought  to  bo 
commanded.  The  confusion  arose  principally  from  the  view 
of  the  law  of  nature,  borrowed  from  Grock  philosophy  by 
the  jurists.  (See  Introd.  sec.  14.) 

Jus,  used  in  its  strictly  legal  sense,  has  two  principal 
meanings.  It  either  signifies  law,  that  is,  the  whole  mass  of 
rights  and  duties  protected  and  enforced  by  lpgnl  remedies, 
or  it  means  any  single  right,  that  is,  any  faculty  or  privilege 
accorded  by  law  to  one  man  accompanied  by  a correlative 
duty  imposed  on  another  man.  Jus  itineris,  for  instance, 
is  the  right  given  to  one  man  of  going  through  the  land  of 
another  who  is  placed  under  a duty  of  ( obligatw ) to  let  him 
pass.  Neither  a right  nor  a duty  can  exist  without  the  other. 
(See  Introd.  sec.  30). 

1.  Jurisprudcntia  est  divinarum  1.  Jurisprudence  istheknowledge 
atque  humanarum  rerum  notitia,  of  things  divine  and  human  ; the 
justi  atque  injusti  scientia.  science  of  the  just  and  the  unjust. 

D.  i.  1.  10. 2. 
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Jurisprntbnlia  is  the  knowledge  of  what  is  jus,  and  jus, 
according  to  the  theory  of  the  law  of  natnre,  laid  down  what 
is  commanded  by  right  reason,  this  right  reason  beingcommon 
to  nature,  or,  as  the  Romaus  more  often  said,  to  the  Gods, 
mid  to  man.  The  knowledge  of  divine  things  was  therefore 
necessary,  as  well  as  the  knowledge  of  human  things,  to  say 
what  were  the  contents  of  jus.  Both  this  and  the  preceding 
definition  are  taken  at  random  out  of  the  writings  of  Ulpian, 
are  unintelligible  unless  taken  in  connection  with  a philoso- 
phical theory  from  which  they  are  here  dissevered,  and  are 
quite  out  of  place  at  the  beginning  of  an  elementary  treatise 
on  law.  (See  Introd.  sec.  31.) 

2.  His  igitur  generaliter  cogni-  2.  Having  explained  these  general 
tis  et  incipientibus  nobis  oxponere  terms,  we  think  we  shall  commence 
jura  populi  Romani,  ita  videntur  our  exposition  of  the  law  of  the  Ro- 

ijossetradicommodissime,  si  primo  man  people  most  advantageously,  if 
evi  ac  simpliei  via,  post  ueinde  we  pursue  at  first  a plain  and  easy 
diligentissima  atque  exaetissima  path,  and  then  proceed  to  explain 
interpretations  singula  trndantur.  particular  details  with  the  utmost 
.Alioquin,  si  statim  ab  initio  rudem  care  and  exactness.  For,  if  at  the 
adhucet  infirmum  animumstudiosi  outset  we  overload  the  mind  of  the 
multitudine  aut  varietatc  rerum  student  while  yet  new  to  the  subject 
oneraverimus,  duorum  alteram,  and  unable  to  bear  much,  with  a 
aut  desertorem  studiorum  efficie-  multitude  and  variety  of  topics,  one 
mus,  aut  cum  niagno  labore,  srope  of  two  things  will  happen — we  shall 
etiam  cum  diflidentia  qiue  plerum-  either  cause  him  wholly  to  abandon 
que  juvenes  avertit,  serius  ad  id  his  studies,  or,  after  great  toil,  and 
perducemus,  ad  quod  leviore  via  often  after  great  distrust  of  himself 
ductus  sine  magno  labere  et  sine  (the  most  frequent  stumbling-block 
ulla  diflidentia  maturius  pcrduci  iu  the  way  of  youth),  we  shall  at  last 
potuisset.  conduct  him  to  the  point,  to  which, 

if  he  had  been  led  by  an  easier  road, 
he  might,  without  great  labour,  and 
without  any  distrust  of  his  owu 
powers,  have  been  sooner  conducted. 
3.  Juris  pnccepta  sunt  htec  : 3.  The  maxims  of  law  are  these : 

honestevivere, alteram  nonltedere,  to  live  honestly,  to  hurt  no  one,  to 
suum  cuique  tribuero.  give  every  one  his  due. 

1.  Hujus  studii  duse  sunt  po-  4.  The  study  oflaw  is  divided  into 
siliones,  publicum  et  privatum,  twobranchesjthatofpublicand that 
Publicum  jus  est,  quod  ad  statum  of  private  law.  Public  law  regards 
rei  Romante  Bpectat ; privatum,  the  government  of  the  Roman  Em- 
quod  ad  singulorum  utilitatem.  pire ; private  law,  the  interest  of  in- 
Dicendum  est  igitur  de  jure  pri-  dividuals.  Wcarenowtotreatofthe 
vato,  quod  tripertilum  est  ; col-  latter,  which  is  composed  of  three 
lectum  est  enim  ex  naturalibus  elements,  and  consists  of  precepts 
jincceptis  aut  gentium  aut  civi-  belonging  to  natural  law.  to  the  law 
iibus.  of  nations,  and  to  the  civil  law. 

D.  i.  1.  1.  2. 

Both  the  jus  publicum  and  the  jus  privation  fall  under 
municipal  law,  that  is,  the  law  of  a particular  state.  Publicum 
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jus  iii  Harris,  in  sacerdolihus,  in  magistral ibns  consist'd. 
(D.  i.  1.  2).  Public  law  regulates  religious  worship  and  civil 
administration  ; private  law  determines  the  rights  and  duties 
of  individuals.  The  threefold  division  of  private  law  given 
in  the  text  is  discussed  in  the  next  section. 

Tit.  II.  DE  JURE  NATURALI  GENTIUM  ET  CIVILE 

Jus  naturale  est,  quod  natura  The  law  of  nature  is  that  law  which 
onniia  aniinalia  doeuit : nam  jus  nature  teaches  to  all  animals.  For 
istud  non hutnani  generis  proprium  this  law  does  not  belong  exclusively 
est,  sed  omnium  animnlium  quie  to  the  human  race, but  belongs  to  all 
in  coelo,  qua  in  terra,  qua?  in  mari  animals,  whether  of  the  earth,  the 
nascuntur.  Hinc  descendit  maria  air,  or  the  water.  Hence  proceeds 
atque  femime  conjutielio,  qunm  the  union  of  male  and  female,  which 
nos  matrimonium  appellamus ; hinc  we  term  matrimony ; hence  the  pro- 
liberorumprocreatio,binccducatio.  creation  and  bringing  upof children. 
Videmus  etenim  cetera  quoque  "VVe  see,  indeed,  that  all  the  other 
animalia  istius  juris  peritia  cen-  animals  besides  man  are  considered 
seri.  as  having  knowledge  of  this  law. 

D.  i.  1. 1.  3. 

In  the  Introduction  (sec.  14)  a sketch  has  been  given  of 
what  the  jurists  meant  by  the  lex  natural.  It  was  the  ex- 
pression of  right  reason  inherent  in  nature  and  man,  and 
having  a binding  force  as  a law.  It  was  contrasted  with  the 
jus  civile,  the  old  strict  law  of  Rome  (Introd.  sec.  10),  and 
also  with  the  jus  gentium,  the  sum,  that,  is,  of  the  law  found 
to  obtain  in  other  nations  besides  the  Romans,  as  well  as  in 
Roman  law.  (Introd.  sec.  12.)  There  thus  arose  the  three- 
fold division  of  law  adopted  in  the  last  paragraph  of  the  last 
title  ; but  the  jus  gentium  and  the  jus  naturale  were  often 
placed  in  the  same  head  of  division,  for  the  law  common  to 
all  nations  was  but  the  embodiment  and  indication  of  what 
right  reason  was  supposed  to  command  to  all  men.  Thus 
while  the  threefold  division  of  law  was  adopted  by  some  jurists, 
a twofold  division  was  adopted  by  others,  and  is  adopted  in 
the  next  and  the  last  paragraphs  of  this  title,  Justinian  first 
borrowing  from  Ulpian,  who  adopted  the  threefold  division, 
and  then  from  Gaius  who  adopted  the  twofold. 

Unfortunately,  in  order  to  give  a notion  of  jus  naturale, 
Justinian  has  borrowed  a passage  from  Ulpian,  in  which  that 
jurist  runs  off  into  a subsidiary  and  divergent  line  of  thought. 
It  is  easy  to  see  that  if  we  begin  to  make  inherent  reason  the 
foundation  of  law,  we  may  find  it  necessary,  to  take  into  ac- 
count the  community  of  actions  which,  in  some  of  the  primary 
features  of  physical  life,  reason  or  instinct  suggests  to  man 
and  animals.  If  jus  is  that  which  nature  commands,  nature 
may  be  said  to  command  the  propagation  of  the  species  in 
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animals  as  much  as  in  man,  and  thus  there  would  be  a jus 
common  to  animals  and  to  men.  A jurist,  to  whom  the 
theory  of  the  lex  naturce  was  familiar,  might  easily  pursue 
the  subject  to  a point  in  which  men  and  animals  seemed  to 
meet.  But  the  main  theory  had  nothing  to  do  with  animals, 
as  it  looked  only  to  the  reason  inherent  in  the  universe  and 
in  man,  and  in  considering  what  the  Roman  jurists  meant  bv 
jus  naturals  this  fragment  of  Ulpian  may  be  almost  entirely 
dismissed  from  our  notice. 


1.  .Tus  antem  civile  vel  gentium 
ita  dividitur.  Omnes  populi  qui 
legibus  et  moribus  regnntur,  par- 
tim  auo  proprio.  parti  in  communi 
omnium  notninum  jure  utuntur  ; 
nam  quod  quisque  populus  ipse 
sibi  jus  constituit,  id  ipsius  civitatis, 
proprium  est,  vocaturque  jus  civile, 
quasi  jus  proprium  ipsius  civitatis. 
Quod  vero  naturalis  ratio  inter 
omnes  homines  constituit,  id  apud 
omnes  peiteque  custoditur,  voca- 
turque jus  gentium,  quasi  quo  jure 
omnes  gentes  utuntur.  Et  populus 
itaque  Romauus  partim  suo  pro- 
prio, partim  communi  omnium  ho- 
minum.jure  ulitur:  qua!  Bingula 
qualia  suit,  suis  locis  proponemus. 

2.  Sed  jus  quidem  civile  ex  una- 
quaque  civitate  appellatur,  veluti 
Athenicnsium : nam  si  quis  velit 
Solon  is  vel  Draconis  leges  appcllare 
jus  civile  Athenieusium,  non  erra- 
verit.  Sic  enim  et  jus  quo  populus 
Horn  an  us  utitur,  jus  civile  lloma- 
norum  appellamuw,  vel  jus  Quiriti- 
um  quo  Quirites  utuntur;  Romani 
enim  a Quirino  Quirites  appellan- 
tur.  Sed  quotiens  non  audimus 
nomen  cujus  sit  civitatis,  nostrum 
jus  signibeamus ; eicuti  cum  poe- 
tam  dieimus  nee  addimus  nomen, 
subauditur  apud  GrtccoB  egregius 
Homerua.  apud  nos  Virgilius.  Jus 
autem  gentium  omni  liumanojge- 
neri  commune  est : nam  usu  exi- 
gente  et  humanis  liecessitatibus, 
gentes  human®  quiedam  sibi  consti- 
tuents.— Bella  eteuim  orta  Bunt  et 
captivitates  secut®,  et  servitutes 
quo>  sunt  natural  i juri  contraria* ; 
jure  enim  naturali  ab  initio  omnes 
homiues  liberi  nascebantur.  Et 


1.  Civil  law  is  thus  distinguished 
from  the  law  of  nations.  Every  com- 
munity governed  by  laws  and  cus- 
toms, uses  partly  its  ow  n law.  partly 
laws  common  to  all  mankind.  The 
law  which  a people  makes  for  its  own 
government  belongs  exclusively  to 
that  state  and  is  called  the  civil  law 
as  being  the  law  of  the  particular 
state.  But  the  law  which  natural 
reason  appoints  for  all  mankind  ob- 
tains equally  among  all  nations,  and 
is  called  the  law  of  nations,  because 
all  nations  make  use  of  it.  The 
people  of  Rome,  then,  are  governed 

artly  by  their  own  laws,  and  partly 

y the  laws  w hich  are  common  to 
all  mankind.  We  will  take  notice 
of  thia  distinction  as  occasion  may 
arise. 

2.  Civil  law  takes  its  name  from 
the  State  which  it  governs,  as,  for 
instance,  from  Athens  ; for  it  would 
he  very  proper  to  speak  of  the  laws 
of  Solon  or  Draco  as  the  civil  law  of 
Athens.  And  thus  the  law  which 
the  Roman  people  make  use  of  is 
called  the  civil  law  of  the  Romans, 
or  that  of  the  Quirites.  as  being  used 
by  the  Quirites  ; for  thcRomans  are 
called  Quirites  from  Quirinus.  But 
whenever  we  speak  of  civil  law, with- 
out adding  the  name  ofany  state,  w e 
mean  our  own  law;  just  as  the 
Greeks,  when  ‘ the  poet  ’ is  spoken 
of  without  any  name  being  expres- 
sed, mean  the  great  Homer,  and  we 
Romans  mean  Virgil.  Thelawofna- 
tions  is  common  to  all  mankind,  for 
nations  have  established  certain 
laws,  as  occasion  and  the  necessities 
of  human  life  required.  Wars  arose 
and  in  their  train  followedeaptivity 
and  Blavery.both  which  are  contrary 
to  the  law  of  nature ; for  by  that  law, 
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ex  hoc  jure  gentium,  omnes  pene  all  men  are  originally  horn  free.  Fur- 
contractus  introducti  sunt,  ut  emp-  ther,  by  the  law  of  nations  almost  all 
tio,  venditio,  locatio,  eonductio,  contractswereatfirstintrodueed.as, 
soeietas,  depositum,  mutuum  et  for  instance,  buying  and  sellmg,  let- 
alii  innumerabiles.  ting  and  hiring,  partnerships,  de- 

posits, loans,  and  very  many  others. 

D.  i.  4.  6. 


The  term  jus  civile,  as  used  here,  entirely  depends  for  its 
meaning  on  the  contrast  between  it  and  the  jus  gentium. 
When  the  jurists  came  to  examine  different  systems  of  laws, 
they  found  much  in  each  that  was  common  to  all.  This  common 
part  they  termed  the  jus  gentium  : and  the  residue,  the  part 
peculiar  to  each  state,  they  called  jus  civile.  The  contracts  of 
sale,  hiring,  and  the  others  mentioned  in  the  text,  were,  they 
found,  carried  on  much  in  the  same  way  in  every  country,  and 
they  therefore  assigned  them  to  the  head  of  jus  gentium,  and 
contrasted  them  with  forms  of  contract  which  were  peculiar  to 
the  old  Homan  law,  and  wrere  therefore  considered  part  of  the 
jus  civile.  In  tho  usual  sense  of  jus  civile,  in  which  it  .means 
the  old  law  of  Rome  prior  to  the  jus  honorarium  (see  Introd. 
sec.  10),  these  contracts  were  part  of  the  jus  civile,  that  is, 
they  were  part  of,  and  were  recognised  by,  the  old  law,  but 
they  were  also  part  of  the  general  law  of  nations,  no  forms 
peculiar  to  Roman  law  being  necessary  for  their  creation. 


3.  Constat  autem  jus  nostrum 
aut  ex  scripto  aut  ex  non  script©, 
ut  apud  Griecos  rav  vo/ioiv  oi  fitu 
syyfiaspos,  oi  df  uypaqjni.  Scriptum 
jus  est  lex,  plebiscita,  senatus-con- 
sultn,  prineipium  placita,  magistra- 
tuum  cdicta,responsa  prudentium. 

4.  Lex  est  quod  populus  Roma- 
nics, senatorio  magistratu  interro- 
gante,  veluti  consule,  eonstituebat. 
Plebiscituin  eat  quod  plebs,  plebeio 
magistratu  interrogante,  veluti 
tribuno,  eonstituebat.  Plebs  autem 
a populo  eo  dill'ert,  quo  speeies  a 
genere  ; nam  appellatione  populi 
universi  cives  aignifieantur,  con- 
nunieratis  etiam  patrieiis  et  sena- 
toribus.  Plebia  autem  appellatione, 
sine  patrieiis  et  senatoribus,  cctcri 
cives  aignifieantur.  Sed  et  plebis- 
cita,  lata  lege  Hortenaia,  non  minus 
valere  quam  leges  coeperunt. 


3.  Our  law  ia  written  and  un- 
written, just  as  among  the  Greeks 
some  of  their  laws  were  written  and 
others  not  written.  The  written 
part  consists  of  laws,  plebiscite, 
seiiatus-consulta, enactments  of  em- 
perors, edicts  of  magistrates,  and 
answers  of  jurisprudents. 

4.  A law  is  that  which  was  enacted 
by  the  Roman  people  on  its  being 
pro|>osed  by  asonutorian  magistrate, 
as  a consul.  A plebiscituin  is  that 
which  was  enacted  by  the  plebs  on 
its  being  proposed  by  a plebeian 
magistrate,  as  a tribune,  lue  plebs 
differs  from  the  people  as  a species 
from  its  genus  ; tor  all  the  citizens, 
including  patricians  and  senators, 
are  comprehended  in  the  people , 
but  the  plebs  only  includes  citizens, 
not  being  pairicians  or  senators. 
Plebiscites,  after  the  Hortensiau  law 
had  been  passed,  began  to  have  the 
same  force  as  laws. 


Gai.  i.  3. 
G 
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A lex  or  popnli  sciticm,  to  use  a word  made  by  the  com- 
mentators on  the  analogy  of  plebiscitum,  was  passed  originally 
only  in  the  comitia  curiata ; after  the  establishment  of  the 
comltia  centurinta  in  both  these  comiiia ; but,  excepting  in 
the  case  of  conferring  the  imperium,  almost  always  in  the 
eenluriata.  (See  Introd.  sec.  lo.) 

The  lex  Hortensia,  407  a.U.c.,  had  been  preceded  by  the 
lex  Valeria,  804  A.u.C.,  and  the  lex  Publilia,  414  A.U.c.,  by 
both  of  which  it  was  provided  that  plebiscita  should  bind  the 
whole  people.  Either  the  ett'ect  of  their  provisions  had  been 
disputed,  or  exceptions  had  been  made  to  them,  or  perhaps 
the  extension  of  the  authority  of  the  plebiscitum  which  they 
gave  was  not  so  complete  as  their  terms  would  seem  to  imply. 
(Nieb.  2.  366.)  The  term  lex  is  very  frequently  applied  to 
plebiscita  as  well  as  to  popnli  sella.  (See  Introd.  sec.  9.) 


5.  Senatus-consultum  est  quod  5.  A senatus-consultum  is  that 
senatus  jubet  atque  eonstituit : which  the  senate  commands  and 
nam  cum  auctus  esset  populus  Ro-  appoints  : for,  w hen  the  Roman 
manus  in  eum  modum  ut  diflicile  people  were  so  increased  that  it  was 
esset  in  unum  eum  convocari  legis  difficult  to  assemble  it  together  to 
sanciendte  causa,  a'quum  visum  est  pass  laws,  it  seemed  right  that  the 
senatum  vice  populi  consult.  senate  should  be  consulted  in  the 

place  of  the  people. 

Gai.  i.  4 ; D.  i.  2.  2.  9. 


Senafns-consuUa  had  in  some  instances  the  force  of  a 
law  even  in  the  times  of  the  republic,  for  we  have  a few  pre- 
served of  a date  antecedent  to  the  Ctesars,  which  undoubtedly 
had  the  force  of  law ; but  they  all  relate  to  matters  of  social 
administration,  such  as  forbidding  burial  within  the  city,  or 
the  importation  of  wild  beasts.  (See  Introd.  sec.  17.)  But 
we  cannot  speak  of  senattis-consulta  as  a substantial  part  of 
the  general  legislation  till  the  times  of  the  emperors,  when 
they  superseded  every  other  except  the  emperor's  enactments. 
The  appeal  of  the  emperor  to  their  authority  dwindled  down 
almost  immediately  into  a mere  form.  (Cod.  i.  14.  12.  1.,  in 
jrnesenti  leijes  conderc  soli  imperaton  ctmcessum  est.) 


6.  Scd  et  quod  principi  placuit, 
legisliabctvigorem ; cum  lege  regia 
qua;  deejus  imperio  lata  est, populus 
ei  et  in  eum  omne  imperium  suum 
et  potestatem  concessit.  Quodcum- 
que  ergo  imperator  per  epistolam 
eonstituit,  vcl  cogooscens  decrcvit, 
vei  cdicto  prsecepit,  legem  esse  con- 
stat ; ha;  sunt  qute  constitutiones 
nppcllautur.  Plane  ex  his  qutedam 


6.  Thai  which  seems  good  to  the 
emperor  has  also  the  force  of  law ; 
for  the  people,  by  the  lex  reqia,  which 
is  passed  to  confer  on  him  his  power, 
make  over  to  him  their  whole  power 
and  authority.  Therefore  w hatever 
the  emperor  ordains  by  rescript,  or 
decides  in  adjudging  a cause,  or  lays 
down  by  edict,  is  unquestionably 
law ; and  it  is  these  enactments  of 
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stint  personales,  qnte  nec  ad  exem- 
plum  trahuntur,  quoniam  non  hoc 
princeps  vult ; nam  quod  alicui  ob 
meritum  indulsit,  vel  si  cui  poenam 
irrogarit,  vel  si  cui  sine  cxeinplo 
subvenit,  personam  non  transgredi- 
tur.  Alise  autcm  cum  generates 
eint,  ornnes  procul  dubio  tenant. 


the  emperor  that  are  called  constitu- 
tions. Of  these,  some  are  personal, 
and  are  not  to  be  drawn  iuto  prece- 
dent, such  not  being  the  intention  of 
the  emperor.  Supposing  the  em  peror 
has  granted  a favour  to  any  man  on 
accountof  his  merit,  or  inflicted  some 
punishment,  or  granted  some  extra- 
ordinary relief,  the  application  of 
these  aets  docs  not  extend  beyond 
the  particular  individual.  But  the 
other  constitutions,  being  general, 
are  undoubtedly  binding  on  all. 


Gai.  i.  5 ; D.  i.  4.  1. 


The  imperial  constitutions,  though  known  in  the  time  of  the 
previous  omperors,  first  attained,  under  Hadrian,  the  position 
of  being  in  reality  the  only  source  of  law.  They  were  of  three 
kinds  ; first,  epixtolcn,  letters,  or  answers  to  letters  addressed 
by  the  emperor  to  different  individuals  or  public  bodies,  or 
man  data,  orders  given  to  particular  officers,  and  rescripta, 
answers  given  by  the  emperor  to  magistrates  who  requested  his 
assistance  in  the  decision  of  doubtful  points ; secondly,  judi- 
cial sentences,  deereta,  given  by  the  emperors  (Bk.  ii.  15. 4) ; 
both  these  kinds  having  force  only  by  serving  as  a precedent 
in  similar  cases  ; and  thirdly,  edicta,  or  laws  binding  generally 
on  all  the  subjects  of  the  emperor.  (See  Introd.  sec.  16.) 

It  is  here  said,  on  the  authority  of  Ulpian  (D.  i.  4.  1),  that 
the  emperor  derives  his  authority  from  the  lex  regia.  This 
does  not  refer  to  any  one  law  of  that  name ; but  to  the  law  of 
the  comifia  euriata  by  which  the  imperium  was  conferred. 
Gaius  says,  1.  5,  nec  ungnam  dubitatum  eat  quin  principix 
emstitutio  legis  t deem  obtineat  cum  ipse  imperator  per  legem 
imperium  accipiat.  This  law  was  a relic  of  that  by  which  the 
king  had  been  invested  with  the  royal  authority,  intrusted  to 
him  by  the  curia  representing  the  pnpuhig ; and  it  was  con- 
sidered that  tho  emperor  was  in  like  manner  invested  with  all 
the  power  of  the  Roman  people  transferred  to  him  on  his  re- 
ceiving the  imperium.  (See  Introd.  sec.  16.) 


7.  Prrotorum  quoque  edicta  non  7.  The  edicts  of  the  praetors  are 
modicam  juris  obtment  auctori-  alsoof  great  authority.  These  edicts 
tatem.  Hoc  etiam  jus  honorarium  are  called  the  honorary  law.  because 
solemus  appellare,  quod  qui  hono-  those  who  bear  honours  in  the  state, 
remgerunt,  idestmagistratus,  auc-  that  is,  the  magistrates,  have  given 
toritatem  hnic  juri  dederunt.  Pro-  them  their  sanction.  The  eurule 
ponebant  et  axliles  curules  edietum  sediles  also  used  to  publish  an  edict 
de  quibusdam  causis, quodedictum  relative  to  certain  subjects,  which 
juris  honorarii  portio  ebC.  edict  also  became  part  of  the  jus 

honorarium. 

Gai.  i.  6:  D.  xxi.  1.  1. 
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Pnpinian  says  (D.  i.  1.  7),  that  the  jus  pro- tori  inn  was  intro- 
duced by  the  pnetors,  culjuvandi  vet  stqtplendi  vet  corrigeml i 
juris  civilis  gratia.  New  circumstances,  new  habits  of  think- 
ing, and,  in  the  case  of  the  preetor  peregrin  nr,  a new  scope 
for  authority,  compelled  the  prtetor  to  use  an  equitable  power, 
and  frequently  equitable  fictions,  to  extend  the  narrow  limits 
of  the  old  civil  law.  (See  Introd.  sec.  12.)  The  decisions  by 
which  he  did  this  were  called  edict  a.  At  the  beginning  of  his 
year  of  office,  the  pnetor  published  a list  of  the  rules  by  which 
lie  intended  to  be  bound,  and  this  was  called  the  edict um  per- 
jietumn,  because  it  was  to  apply  to  all  cases  that  might  fall 
under  it  during  the  year  of  office,  and  was  not  made,  like  an 
edictum  repent  inum,  to  meet  a particular  case.  Of  course 
each  praetor  borrowed  much  from  his  predecessors,  and  thus 
the  edict,  or  rather  all  that  was  not  new  in  it,  was  called  the 
edictum,  tralatitium.  (Cic.  Ad  At.  v.  21.)  The  lex-  Cornelia 
(b.c.  07)  forbad  a pnetor  to  depart  during  his  term  of  office 
from  the  edict  he  had  promulgated  at  its  commencement.  In 
the  time  of  Hadrian,  a jurist  named  Sal vius  Julianus,  who 
filled  theofficeof  prajtor,systematizedand  condensed  tlieedicts 
of  preceding  pnetors  into  one  which  he  called  the  edictum 
perpetnum,  and  thus  this  term,  edictum  perpetuuni,  which 
generally  means  the  edict  for  the  year,  is  sometimes  the  name 
of  this  work  of  Julianus,  which  was  intended,  nodoubt,  to  serve 
as  the  basis  for  future  annual  edicts.  (See  Introd.  sec.  19.) 

8.  Kesponsa  prudentium  sunt  8.  The  answers  of  the  jurispru- 
sententiie  et  opiniones  eorum  qui-  dents  are  the  decisions  and  opinions 
bus  permissum  erat  jura  condcre.  of  persons  who  were  authorized  to 
Nam  antiquitus  institution  erat,  ut  determine  the  law.  For  anciently  it 
essent  qui  jura  publice  interpreta-  was  provided  that  there  should  be 
rentur,  quibusa  Ctcsare  jus  respon-  persons  tointorpret  publicly  the  law, 
dendi  datum  est,  qui  jurisconsult!  who  were  permitted  by  the  emperor 
appellabautur  : quorum  omnium  to  (five  answers  on  questions  ot  law. 
sententite  et  opiniones  earn  aueto-  They  were  called  juriseonsulti;  and 
ritatem  teuebnnt,  ut  judici  recedere  the  authority  of  their  decisions  and 
a response  eorum  non  lieerct,  ut  opinions,  when  they  were  all  unani- 
est  constitutum.  nious,  was  such,  that  the  judge  could 

not,  according  to  the  constitution, re- 
fuse to  be  guided  by  their  answers. 

Gat.  i.  7. 

Sec  Introd.  secs.  13.  20. 

It  is  to  the  change  in  the  position  of  the  jurists  effected  by- 
Augustus  (sec.  20),  that  allusion  is  made  in  the  words  qui  bus 
a Ciesare  jus  respondendi  datum  est,  and  it  is  to  the  consti- 
tutions of  Hadrian  (sec.  20)  and  Theodosius  (sec.  27),  that 
the  words  judici  recedere  a response  eorum  non  liceret,  ut 
est  constitutum,  refer. 
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9.  Ex  non  seripto  jus  venit,  quod  9.  The  unwritten  law  is  that 
usus  comprobavit : nam  diuturni  which  usage  has  established ; for 
mores  consensu  utentium  compro-  ancient  customs,  being  sanctioned 
bati  legem  imitantur.  by  the  consent  of  those  who  adopt 

them,  are  like  laws. 

D.  L 3.  32. 


Quid  interest  stiff ragio  papules  voluntatem  mam  drclarct. 
an  rebus  ipsis  et  factis  ? (D.  i.  3.  32.)  The  Roman  jurists 

(lid  not  trouble  themselves  to  ascertain  very  accurately  whence 
laws  derive  their  binding  forco.  The  vague  expression  in  the 
text  mores  leijem  imitantur,  and  the  question  asked  in  these 
words  of  the  Digest  leavo  undecided  the  question  of  the 
relation  of  customs  to  laws.  The  Roman  law  held  that  cus- 
toms could  not  only  interpret  law  (optima  legum  interpres 
consuctudo,  D.  i.  3.  37),  but  also  abrogate  it.  In  the  last 
section  of  this  title  it  is  said  that  the  enactment  of  a state 
may  be  changed  tacito  consensu  populi,  and  in  the  Digest 
(i.  3.  32.  1.)  it  is  expressly  stated  that  leges  tacito  consensu 
omnium  per  desuetudinem  abrogantur.  The  Code,  certainly, 
lays  down  (viii.  53)  that  the  authority  of  a custom  is  not  so 
great  that  it  can  ‘conquer  reason  or  law.’  We  may  escape 
from  the  difficulty  by  supposing  the  Code  to  be  speaking  of 
particular  not  general  customs.  A law  fallen  into  desuetude 
might  be  abrogated  by  general  custom,  but  a particular  cus- 
tom, opposed  to  public  utility  or  express  enactment,  would 
not  be  suffered  to  prevail. 


10.  Et  non  ineleganter  in  duas 
species  jus  civile  distribution  esse 
vuletur;  namorigoejus  abinstitutis 
duarum  rivitntura,  Atbenarum  sci- 
licet et  Lacedaitnonis  fluxisse  vide- 
tur.  In  his  enim  ciritatibus  ita  agi 
solitum  erat,  ut  Lacedsemonii  qui- 
dem  magis  ea  qua)  pro  legibus  ob- 
servarent,  memorise  mandarent  j 
Athenienses  vero,  ea  qua>  in  legibus 
scripts  comprehendissent,  custodi- 
rent. 


10.  The  civil  law  is  not  impro- 
perly divided  into  two  kinds,  for  the 
division  seems  to  have  had  its  ori- 
gin in  the  customs  of  the  two  states 
Athens  and  Lacedtemon.  For  in 
these  states  it  used  to  be  the  case, 
that  the  Lacedamionians  rather 
committed  to  memory  what  they 
observed  as  law,  while  the  Athe- 
nians rather  observed  as  law  what 
they  had  consigned  to  writing,  and 
included  in  the  body  of  their  laws. 


It  is  hardly  necessary  to  say,  that  the  distinction  between 
written  and  unwritten  law  must  always  exist  where  laws  are 
written  at  all,  and  where  no  attempt  has  been  made  to  express 
all  law  in  positive  terms ; and  that  this  Greek  origin  for  the 
two  branches  of  Roman  law  is  quite  imaginary. 


11.  Sed  naturalia  quidem  jura 
qute  apud  omnes  gen  tea  pereeque 
servantur,  diviuaquadam  providen- 
tia  constitute,  semper  firmn  atque 
immutabilia  permanent.  Ea  vero 


11.  The  laws  of  nature,  which  all 
nations  observe  alike,  being  esta- 
blished by  a divine  providence,  re- 
main ever  fixed  and  immutable. 
But  the  laws  which  every  state  has 
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qure  ipsa  sibi  qutpqne  civitas  con-  enacted,  undergo  frequent  changes, 
stituit,  stupe  mutari  soleut,  vel  either  by  the  tacit  consent  of  ti.e 
tacito  consensu  populi.  vel  alia  people,  or  by  a new  law  being  sub- 
postea  lege  lata.  sequcntly  passed. 

Gai.i.  1;  D.  i.  3.  92.1. 

Justinian,  abandoning  the  threefold  division  of  Ulpian, 
which  he  had  adopted  in  the  earlier  paragraphs  of  this  chap- 
ter, now  follows  the  twofold  division  of  Gaius  (i.  1),  into  jus 
naturals  and  jus  civile. 

Tit.  III.  DE  JURE  PERSONARUM. 

Omne  autem  jus  quo  utimur  vel  All  our  law  relates  either  to  per- 
ad  personas  pcrtinct,  vel  ad  res,  vel  sons,  or  to  things,  or  to  actions.  Let 
ad  actioues.  Etpriusde  personisvi-  us  first  speak  of  persons ; as  it  is  of 
deamus:  nam  parum  est  jus  nosse,  little  purpose  to  know' the  law,  if  we 
si  persona)  quarum  causa  constitu-  do  not  know  the  persons  for  whose 
turn  est,  ignorentur.  Summaitaque  sake  the  law  was  mado.  The  chief 
divisio  de jure  persouarum  luec  est,  division  in  the  rights  of  persons- is 
quod  omnes  homines  aut  liberi  this : men  are  all  either  free  or 
sunt,  aut  aervi.  slaves. 

Gai.  i.  8. 

In  Gaius,  and  in  the  Institutes  of  Justinian,  obligations  are 
treated  of  under  the  head  of  things.  The  division  of  law 
which  compels  them  to  be  so  treated  is  obviously  inaccurate, 
for  actions  themselves  are  just  as  much  things  as  obligations  ; 
and  if  obligations  were  classed  under  the  head  of  things  be- 
cause they  are  a mode  of  obtaining  things,  there  is  the  objec- 
tion to  the  classification,  that  the  obtaining  a thing  is  only 
an  ultimate  and  accidental  result,  not  a necessary  part,  of  an 
obligation. 

Every  being  capable  of  having  and  being  subject  to  rights 
was  called  in  Roman  law  a persona.  (See  Introd.  sec.  37.) 
Thus  not  only  was  the  individual  citizen,  when  looked  at  as 
having  this  capacity,  a persona,  but  also  corporations  and 
public  bodies.  Slaves,  on  the  contrary,  were  not  persowr. 
They  had  no  rights.  (See  Introd.  38.)  The  word  persona  has 
also  another  sense.  It  was  used  not  only  for  the  being  who 
had  the  capacity  of  enjoying  rights  and  fulfilling  duties,  but 
also  for  the  different  characters  or  parts  in  which  this  capacity 
showed  itself ; or,  to  borrow  the  metaphor  suggested  by  the 
etymology  of  the  word,  for  the  different  masks  or  faces  which 
the  actor  wore  in  playing  his  part  in  the  drama  of  civic  and 
social  life.  Thus,  for  instance,  the  same  man  might  have  the 
persotin  patris,  or  tutoris,  or  mariti ; that  is,  might  be  re- 
garded in  his  character  of  father,  tutor,  or  husband. 
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Status  or  caput  (legal  standing)  is  the  correlative  of  per- 
sona. Status  is  the  iegal  capacity  of  a persona  : persona  is 
that  which  has  a status.  In  Roman  law  there  were  recognised 
three  great  heads  of  this  legal  capacity:  the  status  libertatis, 
the  capacity  to  have  and  be  subject  to  the  rights  of  a free- 
man ; the  status  civitatis,  the  capacity  to  have  and  be  subject 
to  the  rights  of  a Roman  citizen;  and  the  status  farnilia,  the 
capacity  to  have  and  be  subject  to  the  rights  of  a person  mi 
juris.  The  extent  and  meaning  of  each  of  those  capacities  is 
to  be  determined  by  contrasting  it  with  its  corresponding 
negative,  that  is,  with  the  absence  of  the  capacity  spoken  of. 
In  order  to  determine  the  capacity  of  freemen,  we  must  speak 
of  the  position  of  slaves  : in  order  to  determine  the  capacity 
of  a citizen,  we  must  speak  of  the  position  of  a peretjrimis : 
in  order  to  determine  the  capacity  of  a person  tut  juris,  wo 
must  speak  of  the  position  of  a person  not  sui  juris.  The 
discussion  of  these  points  occupies  the  remainder  of  the  first 
book  of  the  Institutes. 

1.  Et  libertas  quidem,  exquaeti-  1.  Freedom,  from  which  men  are 
am  liberi  vocantur.est  uaturalis  fa-  said  to  be  free,  is  the  natural  power 
cultasejus  quod  euiquefacere  libet,  of  doing  what  we  each  please,  unless 
nisi  si  quid  vi  aut  jure  prohibetur.  prevented  by  force  or  by  law. 

2.  Servitus  autem  est  constitutio  2.  Slavery  is  an  institution  of  the 
juris  gentium,  qua  quia  dominio  law  of  nations,  by  which  one  man  ia 
alieuo  contra  uaturam  subjicitur.  made  the  property  of  another,  con- 
trary to  natural  right. 

D.  i.  6.  4.  1. 

The  institution  of  slavery  was  the  one  thing  in  which  the 
jus  (jciitiuvL  seemed  to  be  irreconcilable  with  the  jus  naturals ; 
and  it  was  this,  probably,  more  than  anything  else,  that  mado 
some  of  the  jurists  adopt  the  threefold  division  of  law. 

3.  Servi  autem  ex  eo  appellati  3.  Slaves  are  denominated  servi, 

sunt,  quod  imperatores  captives  because  generals  order  their  captives 
vendere,  ac  per  hoc  servare  nec  occi-  to  be  sold,  and  thus  preserve  them, 
dere  solent:  qui  etiam  maneipia  and  do  not  put  them  to  death.  Slaves 
dicti  sunt,  eo  quod  ab  hostibus  are  also  called  maneipia,  because 
manu  capiuntur.  they  are  taken  from  the  enemy  by 

the  strong  hand. 

4.  Servi  autem  aut  naseuntur  aut  4.  Slaves  either  are  born  or  be- 

fiunt.  Nascunturexancillisnostris:  come  so.  They  are  born  so  when 
fiunt  aut  jure  gentium,  id  est  ex  their  mother  is  a slave;  they  become 
captivitate  ; aut  jure  civili,  cum  so  cither  by  the  law  of  nations,  that 
liber  homo,  major  viginti  annis,  ad  iB.  by  captivity,  or  by  the  civil  law, 
pretium  partieipandum  sese  ve-  as  when  a free  person,  above  the 
numdari  passus  est.  age  of  twenty,  sulfers  himself  to  be 

sold  that  he  may  share  the  price 
given  for  him. 

D.  i.  6.  6. 1. 
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Children  born  out  of  the  palo  of  lawful  marriage  always 
followed  the  condition  of  the  mother ; and  as  slaves  were  in- 
capable of  contracting  a lawful  marriage  in  the  peculiar  sense 
of  ‘ lawful  ’ adopted  by  Roman  law,  the  children  of  a female 
slave  were  necessarily  slaves.  They  were  called  vcrnce  when 
born  and  reared  on  the  property  of  the  owner  of  their  mother. 
(See  Introd.  sec.  46.) 

In  order  to  prevent  a fraud,  by  which  a person,  having 
allowed  himself  to  be  sold,  turned  round  on  the  purchaser 
and  claimed  his  liberty  as  being  free-born,  a law,  perhaps  the 
Senatus-comulium  Glaudianum  (D.  xl.  3.  5),  enacted  that 
the  perpetrator  of  the  fraud  should  be  bound  by  his  statement, 
and  be  held  to  be  a slave.  In  the  early  law  of  Rome,  it  may 
be  observed,  a citizen  could  really  sell  himself  so  as  to  lose  his 
freedom  ; but  he  always  retained  a right  of  redemption. 

There  were  other  modes  by  which  slavery  could  arise  under 
the  Roman  law,  as  (1)  when  a free  woman  had  commerce  with 
a slave,  or  (2),  when  malefactors  were  condemned  to  the  am- 
phitheatre or  the  mines,  the  guilty  parties  were  held  in  law  to 
be  slaves.  These  latter  modes  of  legal  slavery  were  abolished 
by  Justinian.  (Bk.  iii.  12.  1.  Nov.  22.  cap.  8.)  Lastly  (3),  an 
emancipated  slave,  if  guilty  of  ingratitude  towards  his  master, 
might  be  reclaimed  to  slavery.  (D.  xxv.  3.  6.) 

In  the  older  law,  addictio,  that  is,  delivery  of  the  person  to 
a creditor  by  way  of  execution  for  a debt,  the  being  detected 
in  fwrtum  manifestum,  and  omitting  to  be  inscribed  in  the 
tables  of  the  census  in  order  to  defraud  the  revenue,  were 
each  a cause  of  slavery ; but  these  causes  had  become  obso- 
lete long  before  the  time  of  Justinian. 

6.  In  servorum  conditione  nulla  5.  In  the  condition  of  slaved  there 
eat  differentia,  in  liberis  mult®  is  no  distinction  ; but  there  are  many 
differentia'  sunt:  aut  enim  sunt  distinctions  among  free  persons;  for 
ingenui  aut  libertini.  they  arc  either  born  free,  or  hare 

been  set  free. 

D.  i.  5.  5.  5. 

In  the  later  empire  there  was  introduced  what  maybe  almost 
termed  a difference  in  the  condition  of  slaves  by  the  institution 
of  coloni , that  is,  persons  attached  to  the  soil,  ascripti  glebtr, 
passing  with  it,  and  bound  to  remain  on  it,  but  entitled  to 
retain  for  their  own  use  all  they  could  gain  from  it  beyond 
the  value  of  a yearly  payment,  which  they  had  to  make  to 
the  owner  of  the  soil,  and  enjoying  also  all  the  family  rights 
of  freemen. 
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Tit.  IV.  DE  INGENUIS. 


A person  is  ingenu un  wlio  is  freo 
from  the  moment  of  his  birth,  by 
being  born  in  matrimony,  of  parents 
who  have  been  either  both  born  free, 
or  both  made  free,  or  one  of  whom 
hns  been  born  and  the  other  made 
free ; and  when  the  mother  is  free, 
and  the  father  a slave,  the  child 
nevertheless  is  born  free : just  as  he 
is  if  his  mother  is  free,  and  it  is  un- 
certain w ho  is  his  father ; for  he  had 
then  no  legal  father.  And  it  is  suf- 
ficient if  the  mother  is  free  at  the 
lime  of  the  birth,  although  a slave 
when  she  conceived ; and  conversely’, 
if  she  be  free  when  she  conceives, 
and  is  a slave  when  she  gives  birth  to 
her  child,  yet  the  child  is  held  to  bo 
born  free  ; for  the  misfortune  of  the 
mother  ought  not  to  prejudice  her 
uuborn  infant.  The  question  hence 
arose,  if  a female  slave  with  child  is 
made  free,  but  again  becomes  a slave 
before  thechild  is  born.whether  the 
child  is  born  free  or  a slave P Marcel- 
lus  thinks  it  is  born  free,  for  it  is 
sufficient  for  the  unborn  child,  if  the 
mother  has  been  free,  although  only 
in  the  intermediate  time ; and  this  is 
true. 

Gai.  i.  11.  82.  89,  90 ; D.  i.  6.  5. 

If  a child  was  bom  in  matrimonio,  a tie  which  could  only, 
in  the  eyes  of  the  civil  law,  be  contracted  between  two  freo 
persons,  the  child  was  free  from  the  moment  of  conception. 
If  it  was  not  bora  in  matrimonio,  then  it  followed  the  con- 
dition of  the  mother ; and  it  was  her  condition  at  the  time  of 
birth,  not  at  that,  of  conception,  which  decided  the  status  of 
the  child.  It  was  only  by  a departure  from  the  strict  theory 
of  law  that  the  enjoyment  of  liberty  by  the  mother  before  the 
birth  was  allowed  to  make  the  child  free.  (Gai.  i.  89.) 

1.  Cum  autem  ingenuus  aliquis  1.  AVhen  a man  lias  been  born  free 
natus  ait,  non  officit  illi  in  servitute  he  docs  not  cease  to  be  ingenuus,  be- 
fuisse,  et  postea  manumissum  esse  ; cause  he  has  been  in  the  position  of 
sa’pissime  enim  constitution  est,  a slave,  and  has  subsequently  been 
natalibus  non  officerc  manumis-  enfranchised  ; for  it  hns  been  often 
siouem.  settled  that  enfranchisement  docs 

not  prejudice  the  rights  of  birth. 

In  servitute  faissc.  This  does  not  mean  to  have  been  a 


Ingenuus  est  is  qui,  stntim  ut 
natus  est,  liber  est,  sive  ex  duobus 
ingenuis  matrimonioeditusest.sive 
ex  libertinis  duobus,  sive  ex  altero 
libertino  et  altero  ingenuo.  Sedetsi 
quis  ex  matre  nascitur  libera,  patre 
servo,  ingenuus  nihilominus  nas- 
citur: quemadmodumqui  ex  matre 
libera  et  ineerto  paire  natus  est, 
quoniam  vulgo  conceptus  est.  Suf- 
lleit  autem  liberam  fuisse  matrem 
eo  tempore  quo  nascitur,  licet  au- 
eilla  conceperit.  Et  e contrario  si 
libera  conceperit,  deindc  ancilla 
facta  pariat,  placuiteum  qui  nasci- 
tur liberum  nasci  j quia  non  debet 
calamitas  matris  ei  nocere,  qui  in 
ventre  est.  Ex  his  illud  qutesitum 
est, si  ancilla  pncgnaiiB  mnnumisaa 
sit,  dcinde  ancilla  postea  facta  pc- 
pererit,  liberum  an  servum  pariat  ? 
Et  Marcellus  probat  liberum  nasci ; 
sufficit  enim  ei  qui  in  ventre  est, 
liberum  matrem  vel  medio  tempore 
hubuisse  : quod  verum  est. 


Digitized  by  Google 


90 


LIB.  I.  TIT.  V. 


slave,  but  to  have  been  in  the  position  of  one.  As  if  a free- 
born chihl  were  considered  erroneously  to  be  a slave,  and  were 
manumitted,  uud  then  his  free  birth  were  discovered,  his  statu s 
would  be  that  of  an  iugeuuus,  and  not  of  a libertinus. 

Tit.  V.  DE  LIBERTINIS. 

Libertini  sunt,  qui  ex  justa  ser-  Freedmen  lire  those  who  have  been 
vitute  manumissi  sunt.  Manumis-  manumitted  from  just  servitude, 
sio  autrm  eat  datio  bbertatia  j nam  Manumission  is  the  process  of  free- 
i|uamdtu  quis  in  servitute  est,  ma-  ing  from  ‘ the  bund.'  For  while  any 
nui  et  potestati  suppositus  est,  et  one  is  in  slavery,  he  is  under  ‘ the 
manumissus  liberatur  potestate.  hand  ' and  power  of  another,  but  by 
Qute  res  a jure  gentium  originem  manumission  he  is  freed  from  this 
sumpsit,  utpote  cum  jure  naturali  power.  This  institution  took  its  rise 
otnues  liben  nascerentur,  nee  csset  from  the  law  of  nations  ; for  by  the 
nota  manumissio.  cum  servitus  es-  law  of  nature  all  men  were  born  free; 
set  incognita.  Sed  postcaquam  jure  and  manumission  was  not  heard  of, 
gentium  servitus  invasit  seeutum  as  slavery  was  unknown.  But  when 
est  beneficium  manumissionis  ; et  slavery  came  in  by  the  law  of  nations, 
rum  uno  naturali  nomine  homines  the  boon  of  manumission  followed, 
appellarentur,  jure  gentium  tria  And  whereas  all  were  denominated 
genera  esse  ccoprrunt,  liberi  et  his  by  the  one  natural  name  of  ‘ men,' 
contrarium  servi.  et  tertium  genus  the  law  of  nations  introdueeda  divi- 
libertini,  qui  desieraut  esse  servi.  sion  into  three  kinds  of  men,  namely, 

freemen,  and  in  opposition  to  them, 
slaves  ; and  thirdly,  freedmen  who 
had  ceased  to  be  slaves. 

Gai.  i.  11  ; D.  i.  1.  4. 

In  some  few  cases  a slave  could  obtain  liberty  without  manu- 
mission. Many  of  these  cases  are  enumerated  in  the  Digest 
(xl.  8).  A slave  for  instance,  who  was  abandoned  by  his 
master  on  account  of  disease  or  infirmity  (ob  gravem  injirmi- 
tatem),  was  pronounced  free  by  an  edict  of  Claudius. 

1.  Multi*  autemmodis  manumis-  1.  Manumission  is elTected  iu  va- 
sio  procedit,  uut  enim  ex  sacris  rious  ways  ; either  in  the  face  of  the 
constitutionibus  in  sacrosanctia  ec-  Church,  according  to  the  imperial 
desiis,  aut  vindirta,  aut  inter  ami-  constitutions,  or  by  the  vindirla.ot 
cos,  aut  per  epistolain,  aut  per  tes-  in  the  presence  of  friends,  or  by  let- 
tamentum,  autperaliam  quainlibet  ter.orby  testament,  or  by  any  other 
ultimam  voluntatem.  Sed  et  aliia  expression  of  a man's  last  will.  And 
multis  modi*  libertas  servo  com-  a slave  may  also  gain  his  freedom  in 
petere potest,  qui  tarn,  ex  veteribus  many  other  ways,  introduced  by  the 
quarn  ex  nostris  constitutionibus  constitutions  of  former  emperors, 
introdueti  Bunt.  and  by  our  own. 

Gai.  i.  17  ; D.  xl. ; C.  i.  13 ; vii.  6.  1 . 1. 

A manumissio  was  said  to  be  legUima  when  made  in  one 
of  thethreeways  recognised  by  the  old  law.  These  three  modes 
of  effecting  a legitima  manurnissiu  were  census,  vindicta , and 
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test  omen  turn.  A manumissio  was  mnde  j 1st,  censu,  i.e.  by 
the  master  and  the  slave  appearing  before  the  censor  at  the 
time  of  the  census  being  taken,  and  tho  slave’s  name  being, 
at  the  master’s  desire,  enrolled  on  tho  census  list.  This  mode 
was  obsolete  in  the  time  of  the  empire  (Ulp.  Reg.  i.  8. 
Gai.  i.  140).  2nd,  vindicta,  i.e.  by  means  of  a fictitious  suit 
called  causa  liheraU*  (D.  xl.  12),  in  which  a person,  termed 
the  asscrtor  libertatis,  that  is,  a friend  of  the  slave,  or  in  his 
place  a lictor,  asserted  before  the  praitor  that  the  slave  was 
free,  by  touching  him  on  the  head  with  a wand  (which  repre- 
sented the  hasta  or  symbol  of  proprietorship),  and  thus 
claiming  him  as  against  the  master.  In  token  of  his  consent, 
the  master  turned  him  round  and  then  let  him  go,  and  the 
magistrate  pronounced  him  free.  3rd,  testamento  (D.  xl.  4), 
i.  e.  by  testament.  Freedom  might  be  given  by  testament, 
either  as  a legacy  to  the  slave  himself,  in  which  caso  the  slave 
was  called  orcinus,  because  his  patron,  i.  e.  the  person  to  whom 
he  owed  his  liberty,  was  dead  when  he  gained  it ; or  the  heir 
might  be  charged  to  grant  or  procure  the  liberty  of  the  slave. 
If  a slave  was  made  by  testament  conditionally  free,  he  was 
said  to  be  statu  liber — statu  liber  est,  qiii  statutnm  et  desti- 
untam  in  tempos  vel  conditionem  libertatem  habct  (D.  xi.  7.  1). 
The  solemnities  attached  to  manumission  by  the  vindicta  censed 
to  be  strictly  observed  long  before  the  time  of  Justinian.  Al- 
though the  magistrate  was  at  his  country  seat  (D.  xl.  2.  8),  no 
lictors  present,  or  the  master  silent,  the  manumission  was  still 
held  good.  But  manumission  was  not  always  legilima.  Usage 
and  the  praetor’s  authority  established  gradually  many  other 
less  formal  methods  of  accomplishing  the  same  object,  and 
the  imperial  constitutions  added  others.  Of  those  mentioned 
in  the  text,  that  in  presence  of  tho  Church  was  established  by 
Constantine,  a.d.  31(5  (C.  i.  13).  The  ceremony  was  gene- 
rally performed  at  some  one  of  the  great  feasts,  and  it  was 
necessary  it  should  take  place  before  the  bishops.  Freedom 
could  also  be  given  by  a master  writing  to  a slave  (per  epi- 
stolam),  or  declaring  before  his  friends  ( inter  amicos),  that 
he  gave  the  slave  liberty,  or  by  his  making  a codicil  to  that 
effect  (per  qnnmlibet  aliarn  ultima/m  voluntatem),  witnesses, 
however,  being  necessary  in  each  of  these  cases  (C.  vii.  6.  1 ; 
C.  vii.  G.  2 ; C.  vi.  36.  8.  3).  Other  methods  are  noticed  in 
the  Code  (vii.  6.  3-12),  all  based  upon  an  implied  wish  of  the 
masters  to  free  the  slave. 

2.  Servi  autom  a dominis  semper  2.  Slaves  may  be  manumitted  by 
manumitti  solent,  adeo  ut  vel  in  their  masters  at  any  time  ;evenwhen 
transitu  manumittantur.veluti  cum  the  magistrate  is  only  passing  along, 
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rator  aut  prases  aut  proconsul  in 

alneum  vel  in  theatrum  cant. 

3.  Libertinorum  autem  status  tri- 
pertitus  antea  fuerat : nam  qui  ma- 
numittebautur,  modo  majorem  et 
justam  libertatem  consequebantur, 
et  fiebant  cires  Itomani ; modo 
minorem,  et  Latin:  ex  lege  Junia 
Jiorbana fiebant;  modo inferiorem, 
et  fiebant  ex  lege  .'Elia  Sentia  de- 
dititiorum  numero.  Sed  dedititio- 
rum  quidem  pessima  conditio  jam 
ex  multis  temporibus  in  desuctu- 
dinem  abiit,  Latinorum  vero  nomen 
non  frequentatur.  Ideoque  nostra 
pietas  omnia  augere  et  in  meliorem 
st  atum  reducere  desidcrans,  duabus 
constitutionibus  hoc  emendavit  et 
in  pristinum  statum  perduxit: 
quia  et  a primis  urbis  Korns'  cuna- 
bulis  unn  atque  simplex  libertas 
compete  bat,  id  eat,  ea  quam  habebat 
manumissor;  nisi  quod  scilicet  liber- 
tiuus  sit  qui  manumittitur,  licet  ma- 
numissor  ingenuus  sit.  Kt  dediti- 
tios  quidem  per  constitut  ionem  nos- 
tram  expulimus,  quam promulgavi- 
mus  inter  nostras  decisiones,  per 
quas  suggerente  nobis  Triboniaqo, 
viro  excelso,  quffistore.antiquijuris 
altercationes  placavimus.  Latinos 
autem  Junianos,  et  omnem  qua; 
circa  eos  fuerat  observantiam,  alia 
constitutione  per  ejusdem  qurcsto- 
ris  suggestionem  correximus,  quce 
inter  imperiales  radiat  sanctiones; 
et  omues  libertos.  nullo  nec  a'tatia 
manumissi,  nec  dominii  manumis- 
soris,  nec  in  manumissionis  modo 
discrimine  habito,  sieuti  antea  ob- 
6ervabatur,  civitate  llomana  dona- 
vimus,  multis  modis  additis  per 
quos  possit  libertas  servis  cum 
civitate  Komaua.  qua'  sola  est  in 
prasenti,  prtestari. 


as  when  a prator,  or  prtetee,  or  pro- 
consul  is  going  to  the  baths,  or  the 
theatre. 

3.  Freedmen  were  formerly  divided 
into  three  classes.  For  those  who 
were  manumitted  sometimes  ob- 
tained a complete  liberty,  and  be- 
came Homan  citizens  ; sometimes  a 
less  complete,  and  became  Latins 
under  the  lex  Junia  Norlana ; and 
sometimes  a liberty  still  inferior, 
and  became  dedititii,  by  the  lexJElia 
Sentia.  Hut  this  lowest  class,  that  of 
the  dedititii,  has  long  disap]>eared, 
and  the  title  of  Latins  become  less 
frequent ; and  so  in  our  benevolence, 
which  leads  us  to  complete  and  im- 
prove everything,  we  have  intro- 
duced a great  reform  by  two  consti- 
tutions, which  re-established  the  an- 
cient usage  ; for  intbeinfancy  of  the 
state  there  was  but  one  liberty,  the 
same  fortheenfranchised  slave  as  for 
the  person  who  manumitted  him;  ex- 
cepting, indeed,  that  the  person  ma- 
numitted wasa  freedman,  while  the 
manumittor  wasfreeborn.  We  have 
abolished  the  class  of  dedititii  by  a 
constitution  published  amongour  de- 
cisions, by  which,  at  the  suggestion 
of  the  eminent  Triboniau,  the  quits- 
tor,  we  have  put  an  end  to  difficulties 
arising  from  the  ancient  law.  We 
have  also,  at  his  suggestion,  altered 
the  condition  of  the  Latini  Juniani, 
and  corrected  the  laws  w hichrelated 
tothem,byanotherconstitution,one 
of  the  moat  remarkable  of  our  im- 
perial ordinances.  Wehavemadeall 
freedmen  whatsoever  Koman  citi- 
zens, without  distinction  in  the  age 
of  the  slave,  or  the  interest  of  the 
manumittor,  or  the  mode  of  manu- 
mission. We  have  also  introduced 
many  new  methods,  by  which  slaves 
may  DecomeKoman  citizens, theonly 
kind  of  liberty  that  is  now  conferred. 


Gai.  i.  12-17 ; Cod.  vii.  6, 6. 

For  a complete  emancipation  it  was  originally  necessary 
that  the  owner  should  have  quiritary,  i.  e.  complete  owner- 
ship (see  Introd.  sec.  62)  of  the  slave,  and  that  the  ceremony 
should  be  public.  If  the  ownership  were  less  full,  or  the 
ceremony  private,  the  slave  lived  in  a state  of  freedom,  and 
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the  praetor  forbad  the  master  to  exert  his  strictly  legal  power 
of  reasserting  his  right  to  the  services  of  the  slave ; but  the 
condition  of  the  slave  as  regarded  the  State  was  not  changed, 
and  at  his  death  his  master  took  all  his  property. 

By  the  lex  JElia  Sentia,  a.d.  4,  it  was  enacted  that,  to 
make  the  emancipation  complete,  that  is,  to  make  the  slave 
a citizen,  a third  requisite  should  be  added.  He  was  to  be 
thirty  years  old ; or  else,  if  he  were  under  that  age,  the  cere- 
mony was  to  bo  performed  by  mndicta,  after  the  reason  for 
the  emancipation  had  been  held  good  by  a consilium,  con- 
sisting, at  Borne,  of  five  senators  and  five  equites;  in  the 
provinces  of  twenty  reeuperatoree  (Gai.  i.  17-20). 

The  lex  Junia  Norbanu  was  made  a.d.  19;  and  the  effect 
of  its  provisions,  coupled  with  that  of  the  lex  JElia  Sentia, 
was  to  place  those  whose  emancipation  was  defective  in  any 
one  of  these  three  requisites  on  the  footing  of  the  Lutini,  that 
is,  they  might  marry  and  trade  with  Bomans  on  the  footing  of 
Homan  citizens,  but  could  not  vote  at  elections  or  fill  public 
offices.  Further,  they  could  not  become  heirs,  legatees,  or 
guardians,  except  in  an  indirect  mode,  and  could  only  make  a 
testament  by  the  cumbrous  form  of  fa milice  emptio  (Ulp.  Raj. 
20.  8.  See  Introd.  sec.  75) ; and  at  their  death  their  original 
owner  took  their  property  exactly  as  if  they  had  never  ceased 
to  be  slaves  (see  Bk.  iii.  Tit.  7,  sec.  4,  in  ipso  ultimo  spiritu 
simul  animam  et  libertatem  amittebant).  But  there  were 
many  ways  in  which  a libertus,  in  this  position,  could  attain 
citizenship  ; as  by  an  imperial  rescript,  by  proving  before  a 
magistrate  his  marriage  and  the  birth  of  a child,  or  by  going 
through  the  ceremony  of  emancipation  agaiu  and  fulfilling  the 
three  conditions  requisite  (this  was  called  ittratio),  or  by  the 
modes  alluded  to  by  Ulpiau  (Reg.  3.  1)  in  the  words  militia, 
nave,  cedificio,  pistrino,  that  is,  by  military  service,  building 
a ship  and  carrying  wheat  for  six  years,  making  a build- 
ing, or  establishing  a bakeshop.  (Gai.  i.  22,  23,  2 1—28.  31  ; 
ii.  275;  iii.  56,  et  seq.)  The  lex  JElia  Sentia  further  pro- 
vided that  slaves  who  had  been  guilty  of  a crime  for  which 
they  had  been  put  in  chains,  branded,  or  put  to  the  torture, 
should,  by  emancipation,  be  only  raised  to  the  level  of  dedi- 
titii,  that  is,  of  people  vanquished  in  war.  They  enjoyed  per- 
sonal liberty,  but  that  was  all.  They  could  not  trade  except 
on  the  footing  of  strangers;  could  not  make  a testament ; were 
forbidden  to  live  within  a hundred  miles  of  Borne,  on  pain  of 
being  themselves  sold,  together  with  all  their  property  ; they 
could  never  become  citizens ; and  at  their  death  their  master 
took  all  their  property,  by  right  of  succession  if  the  emancipa- 
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tion  had  been  complete ; and  if  not,  by  the  right  an  owner 
always  had  to  the  slave’s  peculivm.  (Gai.  i.  12-15.  25-27  ; 
iii.  74-76.) 

All  these  distinctions  were  abolished  by  Justinian  nullo 
ver.  t etatis  manumissi,  nec  dominii  manumit  tent  is,  nec  in 
mtxio  manumissionis  discrimim  hahito  (C.  vii.  5 and  6) ; 
and  under  his  legislation  a slave  became  at  once  completely 
free  by  anv  act  of  the  owner  signifying  his  intention  to  bestow 
liberty.  By  a Novel  (78.  1)  Justinian  abolished  all  distinc- 
tion between  libertini  and  intjenui,  retaining,  however,  the 
jus  patrouatus.  The  lihertus  owed  his  patronus  reverence 
(Dig.  xxxvii.  15),  and  also  in  many  cases  had  to  discharge 
certain  services  (Dig.  xxxvii.  14)  for  him ; but  the  chief  fea- 
ture of  the  jus  patronaius  was  the  right  of  the  patron  to 
succeed  to  the  inheritance  of  his  lihertus ; for  if  the  lihertus 
died  childless,  the  patron  succeeded  to  his  whole  inheritance, 
supposing  he  left  no  testament ; and  if  he  left  one,  still  the 
patron  took  a third  part  of  the  property.  (Bk.  iii.  Tit.  7.  3.) 

Tit.  VI.  QUI,  QU1BUS  EX  CAUSIS,  MANUMIT- 
TERE  NON  l*OS  SUNT. 

Non  tamen  cuicumque  volenti  Tt  is  not,  however,  every  master 
manumit  tere  licet.  Nam  is  quis  who  wishes  that  may  manumit,  fora 
in  (random  creditorum  manumittit,  manumission  in  fraud  of  creditors  is 
nihil  agit;  quia  lex  -'Elia  Sentia  void,  the  lex  JFJia  Sent  to  rcetrain- 
impedit  libertatem.  ing  the  power  of  enfranchisement. 

Gai.  i.  37. 

A person,  as  the  third  section  informs  us,  manumitted  his 
slaves  in  fraud  of  creditors,  who  knew  that  by  doing  so  he 
made  himself  unable  or  less  able  to  pay  his  debts;  and  in  such 
a case,  as  the  Roman  law  held  that  liberty  once  given  could 
not  be  revoked,  the  lex  JElia  Sentia  provided  that  the  act  of 
manumission  was  entirely  void  (nihil  ("jit) : the  freedom  was 
considered  never  to  have  been  given.  The  slave  would  indeed 
be  treated  as  free  until  the  creditors  attacked  the  manumission 
as  fraudulent ; but  directly  they  did  so  successfully,  ho  was 
exactly  in  the  position  in  which  he  would  have  been  if  never 
enfranchised.  If,  however,  though  the  master  was  insolvent 
at  the  time  of  manumission,  his  debts  were  paid  before  the 
manumission  was  attacked,  the  creditors  could  no  longer  im- 
pugn the  manumission,  and  the  slave  was  considered  to  have 
been  free  from  the  date  of  the  manumission.  Probably  there 
was  a time  limited,  beyond  which  creditors  were  not  allowed 
to  attack  the  manumission.  We  learn  from  the  Digest  that 
if  the  manumission  were  made  in  fraud  of  the  Jisens,  it  must 
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be  impugned  within  ten  years ; and  it  is  not  probable  that 
the  private  creditor  would  have  had  a longer  time  allowed 
him.  (Dig.  xl.  9.  11.) 


1.  Licet  autem  domino  qui  sol- 
vetido  non  cat,  in  testamento  ser- 
vum  guum  cum  libertate  hercdem 
instituere,  ut  liber  tiat  keresque  ei 
solus  et  necessarius ; si  modo  ei 
nemo  alius  ex  eo  testamrnto  kcres 
extitent,  aut  quia  nemoberea  serip- 
tus  sit.  aut  quia  is  qui  scriptus  est, 
qualibet  ex  causa  heres  non  cxtite- 
rit.  Idque  eadem  lege  uElia  Sentia 
provisum  est,  et  recte ; valde  enira 
prospicieudum  erat,  ut  egentes  ho- 
mines quibus  alius  heres  extiturus 
non  eeset,  vel  servurn  suum  ucees- 
sarium  heredem  haherent,  qui  sat  is- 
faeturusessetcroditoribus;  aut  hoc 
eo  non  f'aciente,  credi tores  res  here- 
ditarias  servi  nomine  vendant,  ne 
injuria  defunctus  adficiatur. 


Gai. 


1.  A master,  who  is  insolvent,  may, 
however, by  his  testament, institutea 
slave  to  be  his  heir,  at  the  same  time 
giving  him  his  liberty,  so  tiiat  the 
slave  becoming  free  may  be  his  only 
and  necessary  heir,  provided  that 
there  is  no  other  heir  under  the  same 
testament, which  may  happen,  either 
because  no  other  person  was  insti- 
tuted heir,  or  because  the  person  in- 
stituted, from  some  reason  or  other, 
does  not  become  heir.  This  was  wisely 
established  by  the  ler  JElia  Sentia  ; 
for  it  was  very  necessary  to  provide, 
that  men,  in  insolvent  circumstances, 
who  could  get  no  other  heir,  should 
have  a slave  as  necessary  heir,  in 
orderthat  he  might  satisfy  their  cre- 
ditors ; or  that  if  he  failed  to  do  so, 
the  creditors  might  sell  the  goods  of 
the  inheritance  in  the  name  of  the 
slave,  so  as  to  prevent  the  deceased 
suffering  disgrace, 
ii.  154. 


Tbe  heirs  under  a Roman  testament  accepted  all  the  liabi- 
lities of  the  deceased.  When,  therefore,  the  debts  exceeded 
tho  value  of  the  inheritance,  the  heir  named  in  the  testament 
would  probably  refuse  the  inheritance;  and  if  no  one  would 
accept  the  heirship,  tho  creditors  stepped  in  and  had  the  estate 
sold  for  their  benefit.  As  this  was  thought  a great  stigma  on 
the  memory  of  the  deceased,  a slave  was  frequently  enfran- 
chised by  the  testator  and  named  heir ; and  as  the  slave  could 
not  refuse  to  Like  the  office  upon  him  (being  thence  called 
hares  necessarius),  the  sale  of  the  effects,  if  necessary,  was 
made  in  his  name,  and  not  in  that  of  his  master.  Of  course 
this  could  only  take  place  when  the  slave  was  the  only  heir. 
If  there  were  any  other  heir,  the  slave  would  not  bo  heir  by 
necessity,  and  hence,  in  tbe  text,  the  expression  solus  et 
necessarius  heres  is  used. 


2.  Iilemque  juris  est,  et  si  sine 
libert  at  e servus  heres  institutus  est. 
Quod  nostra  constitutio  non  solum 
in  domino  qui  solveudo  non  est,  sed 
generaliter  const  ituit  nova  huniani- 
tatis  ratione,  ut  ex  ipsa  scriptura 
institutionis  etiani  libertas  ei  com- 
petere  videatur : cum  non  est  veri- 


2.  The  law  is  the  same  also  when 
a slave  is  instituted  heir,  although 
his  freedom  be  not  expressly  given 
him  ; for  our  constitution,  in  a true 
spirit  of  humanity,  decides  not  only 
with  regard  to  an  insolvent  master, 
but,  generally,  that  the  mere  insti- 
tution of  a slave  implies  the  grant  of 
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simile,  enm  qnem  heredem  sibi 
elcgit,  si  prietermiserit  libertatis 
dationem,  scrvum  remanere  volu- 
is.se,  et  ncminem  sibi  heredem  fore. 


3.  In  fraudem  antem  creditorum 
manumittcrevidetur.quivcl  jam  eo 
tempore  quo  mamimittit,  solvendo 
non  est,  eel  datis  libertatibus  desi- 
turus  est  solvendo  esse.  Prmvalu- 
isse  tamen  videtur,  nisi  animum 
quoque  fraudandi  manumissor  ha- 
buerit,  non  impediri  libertatem, 
quamvis  bona  ejus  creditoribus  non 
sufficiant.  Siepe  enim  de  facultati- 
bus  suis  ampliug  quam  in  his  est, 
sperant  homines.  Itaque  tunc  in- 
telligimus  impediri  libertatem,  cum 
utroque  modo  fraudantur  credi- 
tores,  id  est,  et  consilio  manumit- 
tentis  et  ipsa  re,  eo  quod  ejus  bona 
non  sunt  suffectura  creditoribus. 

D.  xl.  9,  If 


liberty.  Forit  ishighly improbable, 
that  a testator,  al  though  he  has  omit- 
ted an  express  giftof  freedom,  should 
have  wished  that  the  person  he  has 
selected  as  heir  should  remain  a 
slave,  and  that  he  himself  should 
have  no  heir. 

3.  A person  manumits  in  fraud  of 
creditors,  who  is  insolvent,  at  the 
time  that  he  manumits,  or  becomes 
so  by  the  manumission  itself.  It  is, 
however,  the  prevailing  opinion,  that 
unless  the  umnumittor  intended  to 
commit  a fraud,  the  gift  of  liberty  is 
not  invalidated,  although  his  goods 
are  insufficient  for  the  payment  of 
his  creditors;  for  men  often  hope 
their  circumstances  are  better  than 
they  really  are.  The  gift  ofliberty  is 
then  invalidated  only  when  creditors 
are  defrauded,  both  by  the  intention 
of  the  manumittor,  and  in  reality ; 
that  is  to  say,  by  the  insufficiency 
of  the  effects  to  meet  their  claims. 

; xlii.  8.  15. 


Frawlis  inierpretatio  semper  in  jure  civili  von  ex  eventu 
duntaxai,  ted  e.c  consilio  quoque  desideratwr  (D.  1.  17.  79). 
Gaius  informs  us  (i.  47)  that  pereqrini  were  prevented  from 
enfranchising  slaves  in  fraud  of  creditors,  though  the  other 
provisions  of  the  I e.c  JElia  Scntia  did  not  affect  them. 

4.  Eadem  lege  -Elia  Sentia  do-  4.  By  the  lex  JRlia  Senlia,  again, 
mino  minori  viginti  annis  non  a master,  under  the  age  of  twenty 
aliter  manumittere  permittitur,  years,  cannot manumit, except  by  the 
quam  si  vindicta.  apud  consilium  vindicta,  and  upon  some  legitimate 
justa  causa  manumissionis  probata,  ground  approved  of  by  the  council, 
fuerint  manumissi. 

Gai.  i.  88. 


This  consilium  was  held  on  certain  days  at  Rome,  and  in 
the  provinces  sat  during  a session,  on  the  last  day  of  which 
cases  such  as  those  referred  to  in  the  text  were  decided  on. 


(Gai.  i.  20.) 

5.  Justa'  autem  manumissionis 
causa'  hie  sunt : veluti  si  quis  pa- 
trem  aut  mntrern,  filium  nliamvC, 
aut  fratrem  sororemve  naturales, 
aut  predagogum,  nutricem,  eduea- 
torem,  aut  alumnum  alumnamve 
aut  collactaneum  manumittat,  aut 
servum  procuratoris  habendi  gratia, 
aut  ancillam  matrimonii  causa : 
dum  tamen  intra  sex  menses  uxor 


5.  Legitimate  grounds  for  manu- 
mission are  such  as  these  : that  the 
person  to  be  manumitted  is  father  or 
mother  to  the  manumittor,  his  son  or 
daughter,  his  brother  or  sister,  his 
preceptor, his  nurse, his  foster-father, 
Iiis  foster-child, or  his  foster-brother; 
that  the  person  is  a slave  whom  he 
wishes  to  make  his  procurator,  or  fe- 
male slave  w horn  he  intends  tomarry. 
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ducatur,  nisi  just*  causa  impediat ; provided  the  marriage  be  performed 
et  qui  manumittitur  procuratoris  within  six  months,  unless  prevented 
habendi  gratia,  non  minor  decern  by  some  good  reason  ; and  provided 
et  septem  annis  manumittitur.  that  the  slave  who  is  to  be  made  a 

procurator,  be  not  manumitted  un- 
der the  age  of  seventeen  years. 

Gil.i.  19.  39;  D.  xl.  2.11-13. 

The  most  common  case  of  n person  emancipating  his  father 
and  mother,  and  other  near  relations,  would  bo  when  a slave 
was  made  heir.  Theophilus  (paraphr.  on  this  paragraph)  gives 
us  an  instance  of  a person  enfranchising  his  brother,  the  case 
of  a man  having  a child  by  a slave  and  then  a son  by  a legal 
marriage.  The  former  would  be  the  slave  of  the  latter. 

If  the  marriage  was  in  any  way  impossible,  the  minor  would 
not  be  allowed  to  enfranchise  his  female  slave ; and  it  was 
requisite  that  it  should  be  he  himself  who  intended  to  marry 
her. 

A procurator  below  the  age  of  seventeen  could  not  represent 
his  principal  in  any  action  (D.  iii.  1.  1.3),  and  it  is  this  pro- 
bably that  makes  Justinian  here  require  that  the  slave  should 
be  seventeen  years  of  age  in  order  to  be  emancipated  by  a 
minor. 

6.  Semcl  autem  causa  probata,  6.  The  approval  of  a ground  of 

Bive  vera  sit  sive  falsa,  non  retrac-  manumission  once  given,  whether 
tatur.  the  rensons  on  which  it  is  based  be 

true  or  false,  cannot  bo  retracted. 

7.  Cum  ergo  eertus  modus  ma-  7.  Certain  limits  being  thus  as- 
numittendi  minoribus  viginti  annis  sigued  by  the  h‘x  A'J i a Sentia,  to  the 
dominis  per  legem  J£liam  Sentiam  power  of  persons  under  the  age  of 
constitutus  erat,  eveniebat  ut  qui  twenty , to  manumit  slaves,  the  result 
quatuordecim  annos  statis  exple-  was  that  anyone,  who  had  completed 
vorat,  licet  testanientum  facere  et  his  fourteenth  year,  might  make  a 
ineosibiheredem  instituere.legata-  testament,  institute  an  heir,  and 
que  rclinquere  posset,  tamen  si  ad-  give  legacies,  and  yet  that  no  person, 
hue  minor  esset  viginti  annis,  liber-  under  twenty,  could  give  liberty  to 
tatem  servo  dare  non  posset.  Quod  a slave.  This  seemed  intolerable  : 
non  erat  ferendum.si  iscui  totorum  that  a man,  permitted  to  dispose  ot 
honorum  in  testamento  dispositio  all  his  elTects  by  testament,  could 
data  erat,  uni  servo  dare  libertatem  not  enfranchise  one  single  slave, 
non  permittebatur.  Quaro  non  Why  should  we  not,  then,  give  him 
similiter  ei,  quemadmodum  alias  the  power  of  disposing, by  testament, 
res,  ita  et  servos  suos  in  ultima  vo-  of  his  slaves,  as  of  all  his  other  pro- 
luntate  disponere  quemadmodum  perty,  exactly  as  he  pleases,  and  of 
voluerit,  permit!  imus.ut  et  liberta-  giving  them  their  liberty  P JBut  as  li- 
tem eis  possit  pnestareP  Sed  cum  bertvisofinestimablevaluc.andonr 
lihertas  in®stimnbilis  eat,  et  pro-  ancient  laws,  therefore,  prohibited 
pter  hoc  ante  XX  retatis  annum  any  person  under  twenty  years  of 
antiquitas  libertatem  servo  dare  age,  to  give  it  to  a slave,  we  adopt  a 
prohibehat,  ideo  nos  mediam  quo-  middle  course,  and  only  permit  a 
dammodo  viam  eligentes,  nonalitcr  person,  undertwenty  years  of  age,  to 

H 


Digitized  by  Google 


98 


LIB.  I.  TIT.  VII. 


minori  viginti  annis  libertatem  in  confer  freedom  on  bis  slaves  bvtes- 
testamento  dare  servo  suoconcedi-  lament,  if  be  has  completed  his  se- 
mus  nisi  soptimumetdecimuman-  ventcenth  anil  entered  on  his  eigh- 
num  impleverit,  ct  octavum  deci-  teenth  year.  For  since  ancient  eus- 
mum  aunum  tetigerit.  Cum  enim  tom  permitted  persons  at  eighteen 
antiquitas  hujusmodi  a-tati  et  pro  years  of  age  to  plead  for  others,  why 
aliis  postularc  concessit,  cur  non  should  not  their  judgment  be  eon- 
etiam  sui  judicii  stabilitas  ita  eos  sideredsoundenoughtoenablethem 
adjuvare  credatur,  ut  ad  libertates  to  give  liberty  to  their  own  slavesP 
damlas  servia  suis  possint  perve- 
nire  P 

Gai.  40. 

The  JElia  Sentia  required  the  manumission  to  be  given 
by  the  form  of  vindicta.  This  was  held  to  exclude  the  minor 
from  giving  it  by  testament.  Manumission  was  something 
more  than  the  disposal  of  a piece  of  property;  it  was  the 
creation  of  a citizen,  and  thus  might  consistently  be  denied  to 
minors  whose  power  of  disposing  of  property  was  unfettered. 
Justinian,  nine  years  after  tho  Institutes  were  published, 
abolished  the  distinction  he  establishes  in  the  text  by  a Novel 
(119.  2),  containing  the  words  sancimus  ut  lieentia  pateat 
minoribus  in  ipso  tempore,  in  quo  eis  de  reliqua  eorum  sub- 
stantia disponere  permittitur,  etiam  servos  suos  in  ultimis 
voluntatibus  manumittere. 

Tit.  VII.  DE  LEGE  FUSIA  CANINIA  SUBLATA. 

LegcFusiaCaninia  certus  modus  The  lex  Fusia  Caninia  imposed  a 
constitutuseratin  servia  testamento  limit  on  manumission  by  testament; 
manumittendis.  Quam,  quasi  liber-  but  wc  have  thought  right  to  abolish 
tates  impedientem  etquodammodo  this  law  as  invidiously  placingobsta- 
invidam,  tollendam  esse  ccnsui-  cles  in  the  way  of  liberty.  It  seemed 
mus;  cum  satis  fuerat  inhumanum,  very  unreasonable,  to  allow  persons, 
vivos  quidem  liccntiam  habere  in  tneirlifetime,  tomanumit  all  their 
totam  suam  familiam  libertate  slaves,  if  there  is  no  special  reason 
donare,  nisi  alia  causa  impediat  to  prevent  them,  and  to  deprivo  the 
libertatem,  morientibus  autem  hu-  dying  of  the  power  of  doing  the 
jusmodi  liccntiam  adimere.  same. 

Gai.  i.  42-46. 

The  lex  Fusia  Caninia  was  made  in  the  year  a.b.  8,  four 
years  after  the  lex  JElia  Sentia.  (Suet.  Aug.  40.)  Its  object 
was  to  prevent  the  manumission  of  crowds  of  slaves  enfran- 
chised in  order  to  gratify  the  vanity  of  testators,  who  wished 
their  funeral  train  to  be  swollen  with  these  witnesses  to  their 
liberality.  It  provided  that  tho  owner  of  two  slaves  might 
enfranchise  both ; of  from  two  to  ten,  half ; of  from  ten  to 
thirty,  one-third;  of  from  thirty  to  one  hundred,  ono-fourth; 
and  of  a larger  number,  one-fifth ; but  in  no  case  was  the 


Digitized  by  GoogI 


LIB.  I.  TIT.  VIII. 


99 


number  enfranchised  to  exceed  one  hundred.  The  slaves  to 
be  manumitted  were  required  to  be  designated  by  name. 
The  citizenship  was  so  worthless  in  the  days  of  Justinian, 
that  it  mattered  little  how  many  slaves  were  made  free,  but 
in  the  days  of  Augustus,  the  distinction  made  between  the 
living  and  the  dying  master,  which  Justinian  calls  satin  inhu- 
mauum,  was  far  from  unreasonable.  A master  might  well  be 
trusted  not  to  impoverish  himself  by  reckless  manumission 
during  his  life,  and  yet  be  denied  the  power  of  gratifying  his 
vanity  at  the  expense  of  his  heir. 

Tit.  VIII.  DE  IIS  QUI  SUI  VEL  ALIENI 
JURIS  SUNT. 

Sequiturde  jure  personarum  alia  We  now  come  to  another  division 
divisio ; nam  quaidam  persona?  sui  relative  to  the  rights  of  persons ; for 
juris  sunt,  qua'dnm  alieno  juri  sub-  some  persons  are  independent,  some 
jectffi.  Bursus  earum  qua;  alieno  are  subject  to  the  power  of  others, 
juri  subject®  sunt.ali®  iu  potestate  Of  those,  again,  who  are  subject  to 
parent  uni,  alia:  in  pot  estate  domino-  others,  some  are  in  the  powerof  pa- 
rum  sunt.  Videamus  itaque  do  iis  rents,  others  in  that  of  masters.  Let 
quo:  alieno  juri  subject®  sunt:  nara  us  first  treat  of  those  who  are  subject 
si  eoguoverimus  quae  is ta)  person®  to  others ; for,  when  we  have  aseer- 
sunt,  simul  intelligemus  qute  sui  tained  who  these  are,  we  shall  at  the 
juris  sunt.  Ac  prius  dispiciamus  same  time  discover  who  are  inde- 
de  iis  quffi  in  potestate  dominorum  pendent.  And  first  let  us  consider 
sunt.  those  who  are  in  the  power  of 

masters. 

Gn.  i.  48.  51. 

Justinian  now  passes  to  the  division  of  persons  as  members 
of  a family.  The  head  of  a Roman  family  exercised  supreme 
authority  over  his  wife,  his  children,  his  children’s  children, 
aud  his  slaves.  (See  Introd.  sec.  40.)  He  was  their  owner 
as  well  as  their  master.  He  alone  was  sui  juris,  and  all  the 
other  members  of  the  family  were  alieni  juris,  for  they  be- 
longed to  him.  The  whole  group,  that  is,  the  head  and  those 
in  his  power  were  the  fimilia.  The  head  was  the  paterfami- 
lias, a term  not  expressive  of  paternity  (D.  1. 16.  195.  2),  but 
merely  signifying  a person  who  was  not  under  the  power  of 
another,  and  who,  consequently,  might  have  others  under  his 
power.  An  unmarried  womun  whose  father  was  dead,  was 
said  to  be  a maieifamilias,  a term  which,  in  this  sense,  is  only 
the  feminine  form  of  paterfamilias.  She  was  sui  juris,  and 
might  have  slaves,  though  of  course  she  could  have  no  power 
over  persons  free-born.  For  if  she  married,  her  children  were 
in  her  husband’s  power,  not  in  hers.  (See  Introd.  sec.  40.) 

The  word  familia  was  used  in  so  many  different  senses,  that 
h 2 
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it  may  be  as  well  to  collect  them  here,  before  entering  on  the 
subject  of  family  relations.  Familia  is  used  to  mean, — 1. 
all  persons  of  the  blood  of  the  same  ancestor;  2.  The  head 
of  the  family  and  all  those  in  his  power  whether  slaves  or  free  ; 
3.  All  connected  by  agnation  (see  Introd.  sec.  45) ; 4.  The 
slaves  of  one  man ; 5.  The  property  of  a paterfamilias,  of 
whatever  sort.  The  word  is  fully  explained  in  a fragment  of 
Ulpian.  (D.  1.  16.  195.) 

Gaius,  from  whom  much  of  this  section  is  borrowed,  says, — 
Rnrsas  earnm  personam  m quee  alieno  juri  subjedcs  sunt,  alios 
in  potestate,  alias  in  m anu,  alia  in  mancipio  sunt  (i.  49). 
The  persons  in  maun  were  those  wives  who  passed  through 
the  particular  forms  of  marriage  which  placed  a wife  in  the 
position  of  a daughter  to  her  own  husband : that  is,  the 
religious  ceremony  of  confarreatio,  the  fictitious  sale  eoemptio, 
and  mux,  or  cohabitation  unbroken  by  an  absence  of  three 
nights  in  the  year.  (See  Introd.  sec.  46.)  Persons  in  man- 
cipio were  those  sold  by  the  head  of  their  family,  or  by  them- 
selves with  the  form  of  maucipatio.  (See  Introd.  see.  42.) 
They  were  said  to  be  servorum  loco  (not  send)  with  reference 
to  the  purchaser.  Such  sales  were  merely  fictitious,  except 
in  the  early  days  of  Rome.  The  subjection  in  maim  had 
ceased  before  the  time  of  Justinian,  and  he  did  away  with 
the  last  traces  of  that  in  mancipio.  (See  Tit.  12.) 

1.  In  potestate  itaque  dominorum  1.  Slaves  are  in  the  power  of  mas- 
sunt  servi.  Qua;  quidem  potestas  ters.  a power  derived  from  the  law  of 
juris  gentium  est:  namapudomnes  nations;  foramongalluationsit  may 
pera'que  gentes  animadverterc  be  remarked  that  masters  have  the 
possumus,  dominis  in  servos  vita  power  of  life  and  death  over  their 
necisque  potestatem  fuisse  ; et  slaves,  and  that  everything  acquired 
quodcumqne  per  servum  adquiri-  by  the  slave  is  acquired  for  the 
tur,  id  domino  adquiritur.  master. 

Gai.  i.  62. 


The  power  of  the  master  over  his  slaves  was  spoken  of  as 
the  dominica  potestas.  The  origin  of  this  power  has  been 
already  ascribed  to  the  jus  gentium.  (Tit.  3.  2.) 


2.  Sed  hoe  tempore  nnllis  homi- 
nibus  qui  sub  imperio  nostro  sunt, 
licet  sine  causa  legibus  cognita  in 
servos  suos  supra  modum  sievin' ; 
nam  ex  eonstitutione  divi  Pii  An- 
tonini,  qui  sine  causa  servum  suum 
Occident,  non  minus  puniri  jubetur, 

auam  qui  alienum  servum  ocei- 
erit.  Sed  et  major  asperitas  do- 
minorum ejusdem  principis  eonsti- 
tutione eoercetur ; nam  consultus 
a quibusdam  preosidibus  provin- 


2.  But  at  the  present  day  none  of 
our  subjects  may  use  unrestrained 
violence  towards  their  slaves,  except 
for  a reason  recognized  by  law.  For, 
by  a constitution  of  the  Kmperor  An- 
toninus, he  who  without  any  reason 
kills  his  own  slave,  is  to  be  punished 
equally  with  one  who  has  killed  tlio 
slave  of  another.  The  excessive  se- 
verity of  masters  is  also  restrained 
by  another  constitution  of  the  same 
emperor.  For,  when  consulted  by 
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eiarum  de  iis  servis  qui  ad  cedera  certain  governors  of  provinces  on  the 
sacrum  vel  ad  statua*  principum  subject  of  slaves  who  fly  for  refuge 
confugiunt,  pnecepit,  ut  si  intole-  either  to  temples  or  the  statues  of 
rabiliavideatursaevitiadominorum,  the  emperors,  he  decided  that  if  the 
coganturservossuosbonisconditio-  severity  of  masters  should  appear 
uibus  vendere,  et  pretium  dominis  excessive,  they  might  be  compelled 
daretur ; et  reete.  Expedit  enitn  to  make  sale  of  their  slaves  upon 
reipublinr.  ne  sua  re  quis  male  equitable  terms,  so  that  the  masters 
utatur.  Cujus  rescripti  ad  -Elium  mightrcccivethevalue, and  this  was 
Marcianum  emissi  verba  sunt  ham : a very  wise  decision,  as  it  concerns 
‘ Dominorum  quidem  potestatem  the  public  good,  thnt  no  one  should 
in  servos  suos  ulibatam  esse  opor-  misusehisownproperty.Thefollow- 
tet,  nec  cuiquam  hominum  jus  ing  are  the  terms  of  this  rescript  of 
suum  detrain;  sed  dominorum  Antoninus,  which  was  sent  to  -lElius 
interest,  ne  auxilium  contra  sievi-  Marcianus.  ‘ The  power  of  masters 
tiam  vel  famem  vel  intolerabilem  overtheirslavesought  tobepreserv- 
injuriam  denegetur  iis  qui  juste  ed  unimpaired,  nor  ought  any  man 
depreeautur.  Ideoque  cognosce  de  tobedeprivedofhisjust  right,  llutit 
quorelis  eorumqui  ex  familin ,1  utii  isfortheiuterestofallmastersthem- 
Sabini  ad  statuam  confugcrunt ; et  selves,  that  relief  prayed  on  good 
si  vel  durius  habitos  quain  ffiquum  groundsagainstcruelty,thedenial  of 
est,  vel  infami  injuria  afTectos  cog-  sustenance,  or  any  other  intolerable 
noveris,  veniri  jube,  ita  ut  in  potes-  injury,  should  not  be  refused.  Ex- 
tatem  domini  non  revertantur.  amine  therefore,  into  the  com  plaints 
Qui  si  me®  constitutioni  fraudem  of  the  slaves  who  have  fled  from  the 
fecerit,  sciet  me  admissum  severius  house  of  Julius  Sabinus,  and  taken 
exeeuturum.'  refuge  at  the  statue  of  the  emperor ; 

and,  if  you  find  that  they  have  been 
too  harshly  treated,  or  wantonly  dis- 
graced, order  them  to  be  sold,  so  that 
they  may  not  fall  again  under  the 
power  of  their  master ; and  i f Sabinus 
attempt  to  evade  my  constitution,  I 
would  have  him  know,  that  I shall 
severely  punish  his  disobedience.' 

Gxi.  i.  S3 ; D.  i.  6.  2. 

The  lex  Cornelia,  passed  by  Sylla,  b.c.  82,  made  killing  a 
slave  punishable  as  homicide,  with  death  or  exile.  (D.  ix.  2. 
23.  9.)  The  lex  Petronia  (U.  xlviii.  8.  11.  2),  passed  in  tho 
time  of  one  of  tho  early  emperors,  forbade  masters  to  expose 
their  slaves  to  contests  with  wild  beasts.  Hadrian  required 
the  sanction  of  a magistrate  in  all  cases  before  death  was  in- 
flicted. (Sfakt.  in  Hadr.  cap.  18  ; D.  i.  6.  2.)  Constantine 
only  permitted  moderate  corporal  chastisement  to  be  inflicted, 
and  Justinian  in  the  Code  retains  his  enactment.  (C.  ix.  14.) 

Justinian  does  not  notice  the  corresponding  changes  which 
the  clemency  of  latter  times  worked  in  the  control  of  tho 
master  over  the  slave’s  property ; according  to  the  usage  of 
these  times  this  property,  called  peculium,  belonged,  in  fact, 
though  not  in  law,  to  the  slave,  and  he  often  purchased  his 
liberty  with  it.  (Tacit.  Ann.  xiv.  42 ; D.  xv.  i.  53.) 
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Tit.  IX.  DE  P ATRIA  POTESTATE. 

In  potestate  nostra  sunt  liberi  Our  children,  begotten  in  lawful 
nostri.  guos  ex  justis  nuptiis  pro-  marriage,  are  iu  our  power, 
creavenmus. 

G*l.i.  55. 

The  patina  potestas  differed  originally  little,  if  at  all,  from 
the  dominica  potest  as.  If  the  sense  of  ownership  was  not  so 
complete  in  the  former,  it  was  probably  limited  more  by 
natural  feeling  than  by  law.  The  father  could  sell,  expose, 
or  put  to  death  his  children.  Time,  however,  ameliorated 
the  position  of  the  child,  and  all  that  was  left  was  a power  to 
inflict  moderate  chastisement  (Cod.  viii.  47.  31 ),  and  to  sell  at 
the  time  of  birth  in  cases  of  extreme  necessity.  (Cod.  iv.  43. 
1.)  Constantine  condemned  the  fathor  who  killed  his  child 
to  the  punishment  of  a parricide.  (C.  ix.  17.  1.)  The  sale 
of  a child  was  in  general  fictitious,  and  only  formed  the  mode 
by  which  the  child  was  released  from  the  father’s  power. 

Like  that  of  the  slave,  the  child’s  property  was  only  a pc- 
culinm,  belonging  strictly  to  the  father.  But  under  the 
early  emperors  an  exception  to  this  was  made,  and  the  son 
had  complete  ownership  in  property  acquired  in  war  (etts- 
trense  peenlium)  ; Constantine  made  a further  exception  of 
property  acquired  in  employments  about  the  court  (quasi- 
cas t 'rente  peeultum).  (See  Bk.  ii.  9,  aud  Iutrod.  sec.  41.) 

• The  meaning  of  j untie  nuptue  will  appear  in  the  next  title. 

Neither  age  nor  marriage,  nor  anything  except  emancipa- 
tion, terminated  the  power  of  a father  over  his  son.  If  a 
daughter  married  in  manu,  she  passed  from  her  father’s 
power  into  that  of  her  husband. 

1.  Nuptite  autem  sive  matrimo-  1.  Marriage,  or  matrimony,  is  a 
nium  estviriet  mulierisconjunctio,  binding  together  of  a man  and  wo- 
individuam  vita  cousuetudiuem  man  to  lire  in  an  indivisible  union, 
conliuens. 

D.  xxiii.  2.  1. 

Nnptiee  is  properly  the  ceremonies  attending  the  formation 
of  the  legal  tie,  and  matrimonium  is  the  tio  itself;  but  the 
jurists  use  the  two  terms  quite  indifferently,  as  for  instance, 
Modestinns  says,  ‘ nuptite  stmt  conjuncliu  marie  et  femiiue.’ 
(D.  xxiii.  2.  l.j 

The  indi vidua  vitee  consuetude  implied  a community  of 
rank  and  position,  and  of  sacred  aud  human  law,  divini  et 
Itumani  juris  communicalio  (D.  xxiii.  2.  1),  but  not  neces- 
sarily of  property.  Marriage  gave  neither  party  any  right 
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over  the  property  of  the  other,  except  when  the  wife  passed  in 
manum,  and  then  all  that  she  had  belonged  to  the  husband. 

2.  Jus  autem  potestatis  quod  in  2.  The  power  which  we  have  over 
liberos  liabemug,  proprium  est  ci-  our  children  is  peculiar  to  the  citi- 
vium  Romanorum;  nulli  enira  alii  zens  of  Rome;  for  no  other  people 
sunt  homines,  qui  talem  in  liberos  have  a power  over  their  children, 
habeant  potestatem,  qualem  nos  such  as  we  have  over  ours. 
habemu8. 

Gai.  i.  55. 

Gaius  mentions  the  Galatrn  as  being  reported  to  have  had 
a similar  institution. 


3.  Qui  igitur  ex  te  et  uxore  tua  3.  The  child  born  to  you  and  your 
nascitur,  in  tua  potentate  est.  Item  wife,  is  in  your  power.  And  so  is  the 
qui  ex  filio  tuo  et  uxore  ejus  nas-  child  bom  to  your  son  of  his  wife, 
citur,  id  est,  nepos  tuus  et  neptis,  that  is,  your  grandson  or  grand- 
eque  in  tua  sunt  potestate,  et  pro-  daughter;  so  are  your  great-grand- 
nepos  et  proneptis,  et  deinceps  ce-  children,  and  allyourotherdescend- 
ten.  Qui  tamen  ex  filia  tua  nas-  ants.  But  a child  bom  of  your 
citur,  in  tua  potestate  non  est,  sed  daughter  is  not  in  your  power,  but 
in  patris  ejus.  in  the  power  of  its  own  father. 

If  a woman,  although  she  was  not  in  the  power  of  her 
husband,  had  children,  they  were  not  in  her  power;  and 
hence,  as  she  could  have  no  descendants  in  her  power,  it  was 
said,  mulier  familia  sues  et  caput  et  finis  est,  i.  e.  her  family 
ended  with  herself.  (D.  1.  10.  195.  5.) 

Tit.  X.  DE  NUPTIIS. 


Justas  autcm  nuptias  inter  se  ci- 
ves  Romani  contrahunt,  qui  secun- 
dum priecepta  legum  coeunt,  mas- 
culi  quidem  puberes,  feminte  nutem 
viripotentes,  sive  patresfamilias 
sint  sive  filiifamilias  : duin  tamen, 
si  filiifamilias  sint,  consensum  ha- 
beant parentium  quorum  in  potes- 
tate sunt.  Nam  hoc  fieri  debcrc  et 
civilis  et  naturalis  ratio  suadet,  in 
tantum  nt  jussnm  parentis  prsece- 
dere  debeat.  Undequaisitum  cat  an 
furiosi  filia  nubere  aut  furiosi  filius 
uxorem  ducere  possit  P Cumque 
super  filio  varinbatur,  nostra  pro- 
cessit  decisio,  qua  permissum  est, 
ad  exemplum  filing  furiosi,  filium 
quoque  posse  et  sine  patris  inter- 
veutu  matrimonium  sibi  copulare, 
secundum  datum  ex  nostra  consti- 
tutione  modum. 

C.  v. 


Roman  citizens  are  bound  together 
in  lawful  matrimony,  when  they  are 
united  according  to  law,  the  males, 
having  attained  the  age  of  puberty, 
and  the  females  a marriageable  age, 
w hether  t hey  are  fathers  or  sons  of  a 
family  ; but,  if  the  latter,  they  must 
first  obtain  the  consent  of  their  pa- 
rents, in  whose  power  they  are.  I1  or 
both  natural  reason  and  the  law  re- 
quire this  consent  ; so  much  so,  in- 
deed, that  it  ought  to  precede  the 
marriage.  Hence  the  question  has 
arisen,  whether  the  daughter  of  a 
madman  could  be  married,  or  his  son 
marry?  And  as  opinions  were  di- 
vided ns  to  the  son,  we  decided  that 
as  the  daughter  of  a madman  might, 
so  may  the  son  of  a madman  marry 
without  the  intervention  of  the  fa- 
ther, according  to  the  mode  esta- 
blished by  our  constitution. 

4.  25. 


Digitized  by  Google 


104 


LIB.  I.  TIT.  X. 


Iu  tlie  earliest  times  of  Roman  law  there  were  three  modes 
of  terming  the  tie  of  marriage  ; first,  eonfarreatio,  a religious 
ceremony,  in  which  none  but  those  to  whom  the  jux  sacrum 
was  open  could  take  part;  secondly,  coemptio,  a fictitious  side, 
in  which  the  wife  was  sold  to  the  husband ; and  lastly,  intuit, 
i.  c.  cohabitation  with  the  intention  of  forming  a marriage. 
All  three  modes  had  the  same  effect  on  the  position  of  the 
wife.  She  always  passed  in  manuin  viri.  (See  Introd.  sec.  46.) 
This  incident  of  marriage  was  attached  to  the  marriage  by 
mere  cohabitation  and  lapse  of  time,  on  the  analogy  of  the 
ownership  which  was  acquired  in  a thing  by  uninterrupted  pos- 
session. It  was,  however,  open  to  the  wife  to  ‘ break  the  use/ 
to  prevent,  that  is,  her  husband  gaining  complete  power  over 
her  by  lapse  of  time  : the  law  of  the  Twelve  Tables  declared 
that,  if  the  wife  absented  herself  from  her  husband  for  three 
nights  in  the  year,  the  usus  should  be  interrupted  and  she 
should  remain  in  her  own  familia,  and  not  pass  into  that  of 
her  husband.  This  was  considered  so  much  more  advantageous 
to  the  wife  that,  even  in  the  latter  days  of  the  republic,  almost 
all  marriages  were  formed  without  the  wife  passing  into  the 
manus  of  her  husband.  In  the  time  of  Justinian  she  never 
did  so,  and  the  whole  distinction  of  the  effect  of  different 
modes  of  marriage  had  been  long  obsolete. 

At  no  time  did  these  different  modes  of  being  married  form 
part  of  the  real  tie  of  marriage;  they  only  decided,  when  the 
tie  of  marriage  was  formed,  what  should  be  the  position  of  the 
wife.  Neither  were  the  religious  ceremonies  nor  the  nuptial- 
rites  anything  more  than  accessories  of  that  which  created  the 
binding  relation  between  the  parties.  The  tie  itself  was  a civil 
contract,  depending  upon  and  formed  by  the  mutual  consent 
of  the  husband  and  wife.  Whenever  two  persons,  capable  of 
entering  into  the  contract,  mutually  consented  to  do  so,  and 
evidenced  their  consent  by  any  mode  recognised  by  law,  the 
legal  tie  was  formed,  the  junta  nuptia  were  complete.  Every- 
thing else  was  only  subsidiary.  The  consent  might  either  be 
made  manifest  by  being  solemnly  expressed  (Cod.  v.  17, 11), 
or  by  some  act,  such  as  the  wife  being  led  to  the  husband’s 
house  and  the  husband  receiving  her,  which  sufficed  to  make 
known  the  intention  of  the  parties. 

In  order  that  thecontract  might  bebinding,it  was  necessary 
that  the  parties  should  be  capable  of  forming  it.  First,  they 
must  have  the  connvhium ; i.  e.  so  long  as  there  was  any  dis- 
tinction of  citizenship,  both  were  required  to  be  citizens,  or  to 
have  had  this  particular  part  of  citizenship  given  them  (see 
Introd.  sec.  69).  Secondly,  they  must  not  stand  within  the 
prohibited  degrees  of  relationship;  what  these  were  is  discussed 
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in  the  following  paragraphs  of  this  Title.  Thirdly,  they  must 
have  attained  the  age  of  puberty,  i.  e.  fourteen  for  men,  and 
twelve  for  women  (see  Tit.  22) ; and,  lastly,  if  under  the  power 
of  any  one,  they  must  have  obtained  that  person’s  consent. 
The  husband  was  obliged,  even  though  in  his  grandfather’s 
power,  to  obtain  his  father’s  consent ; otherwise  the  grand- 
father could  have  eventually  increased  the  number  of  the 
father’s  family  without  consulting  him  (D.  i.  7.  7),  which  it  was 
against  the  spirit  of  the  law  to  allow,  as  no  one  could  have  a 
new  suits  here s forced  on  him  by  agnation  against  his  will. 
(See  Tit.  11.7.) 

This  same  reason  had  caused  the  doubt  adverted  to  in  the 
text,  whether,  even  if  the  father  were  incapable  of  giving  his 
consent,  the  son  could  introduce  newmembers  into  his  father’s 
family.  This  did  not  apply  to  the  daughter,  who  could  not 
introduce  new  members  into  her  father’s  family.  Justinian, 
in  the  code,  prescribed  the  mode  in  which  marriage  might  be 
validly  made  either  by  the  son  or  daughter  of  a madman.  The 
son  or  daughter  of  the  madman  was  to  submit  the  proposed 
marriage  to  be  approved,  and  the  gift  to  the  wife,  or  dowry, 
to  be  fixed,  by  the  praf edus  urhis  at  Constantinople,  by  the 
praxes  or  bishop  of  the  city  in  the  provinces,  in  the  presence 
of  the  curator  of  the  madman  and  his  principal  relations. 
Marcus  Aurelius  had  previously  provided  for  the  care  of  chil- 
dren of  imbecile  persons,  dementes.  (C.  v.  4.  25.)  Where  the 
rights  of  the  paterfamilias  were  not  in  question,  as  when  the 
son  was  emancipated,  it  was  not  necessary  to  have  the  father’s 
consent.  (D.  xxiii.  2.  25.) 

If  the  persons,  whose  consent  was  necessary,  did  not  give 
it,  the  marriage  was  absolutely  void,  and  therefore  no  subse- 
quent consent  could  ratify  it.  Thus  Justinian  says  here,  that 
the  consent,  jussus  (a  word  denoting  the  authority  of  the  pater- 
familias), must  precede  the  marriage.  It  was  not,  however, 
necessary  that  the  consent  should  be  expressly  given.  If  the 
paterfamilias  knew  of  the  marriage  and  did  not  oppose  it, 
his  assent  was  presumed  (C.  v.  4.  5) ; and  if  he  were  absent 
or  a captive  for  three  years,  his  children  might  form  a mar- 
riage, which  he  could  not  afterwards  disapprove  of.  (D.  xxiii. 
2.  (J.  10.) 


1.  Ergo  non  omnes  nobis  uxorcs 
ducere  licet ; nam  quarumdam  nup- 
tiisabstinendumest.  Intereasenim 
personas  qute  parentium  liberorum- 
ve  locum  inter  Be  obtinent,  contralii 
nuptisB  non  po8Bunt : veluti  inter 
patrem  et  filiam,  vol  avum  ct  nep- 
tem,  vel  matrem  et  filium,  vel  aviaiu 


1 . We  may  not  marry  every  wo- 
man without  distinction  ; for  with 
some,  marriage  is  forbidden.  Mar- 
riage cannot  be  contracted  between 
persons  standing  to  each  other  in 
the  relation  of  ascendant  and  de- 
scendant, as  between  a father  and 
daughter,  a grandfather  and  his 
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et  nepotem.  et  usque  ad  infinitum  ; granddaughter,  a mother  and  her 
etsi  tales  persona'  inter  se  coierint,  son,  a grandmother  and  her  grand- 
nefarias  atque  incestasnuptiascon-  son  ; and  so  on,  ad  infinitum.  And, 
traxisse  dieuntur.  Et  hsec  adeo  ita  if  such  persons  unite  together,  they 
sunt,  ut  quamvis  per  adoptionem  only  contract  a criminal  and  inces- 
parentium  liberorumvo  loco  silii  tuous  marriage ; so  much  so,  that  as- 
essc  cceperint,  non  possint  inter  se  cendants  and  descendants,  who  are 
matrimonio  jungi.  in  tantum  ut  only  so  by  adoption,  cannot  iuter- 
etiam  dissoluta  adoptione  idem  jn-  marry ; aud  even  after  the  adoption 
ris  maneat.  Itaque  earn  quip  tibiper  is  dissolred,  the  prohibition  remains, 
adoptionem  film  vel  neptis  esse  You  cannot,  therefore,  marry  a wo- 
coeperit,  non  poteris  uxorem  ducere  man  who  has  been  either  your 
quamvis  earn  emancipaveris.  daughterorgranddaughterby adop- 

tion, although  you  may  have  eman- 
cipated her. 

Gai.  i.  58,  59. 

When  two  persons  were  related  by  being  agnati  to  each 
other,  they  were  exactly  in  the  same  relative  position,  so  far 
as  regarded  the  power  of  marrying,  as  if  they  had  been  re- 
lated in  the  same  degree  by  blood.  If  the  tie  of  agnatio  was 
dissolved  by  emancipation,  the  tie  of  blood,  if  any,  would  of 
course  remain,  and  be  a bar  to  marriage,  but  if  there  were  no 
tie  of  blood,  that  is,  if  one  of  the  parties  had  entered  the  family 
by  adoption,  then,  if  the  emancipated  person  had,  while  the 
agnatio  subsisted,  occupied  the  position  of  ascendant  or  de- 
scendant to  the  other  person,  marriage  was  forbidden,  but  if 
of  a collateral,  it  was  allowed. 

2.  Inter  eas  quoque  personas  qua:  2.  There  are  also  restrictions, 

ex  transverso  gradu  coguationis  though  not  so  extensive,  on  mar- 
junguntur,  est  qmedam  siinilis  ob-  riage  between  collateral  relations.  A 
servatio,  sed  non  tanta.  Sane  eniin  brother  and  sister  are  forbidden  to 
inter  fratrem  eororemque  nuptire  marry,  whether  they  are  the  eliil- 
prohibitfesunt,  sive  ab  eodem  patre  dren  of  the  same  father  nnd  mother, 
eademque  rnatre  nati  fuerint,  sive  or  of  one  of  the  two  only.  And,  if  a 
ex  alterutro  eornm ; sed  si  qua  per  woman  becomes  your  sister  by  adop- 
adoptionem  soror  tibi  esse  cceperit,  tion,  so  long  as  the  adoption  subsists, 
quamdiu  quidem  constat  adoplio,  you  certainly  cannot  marry  ; but,  if 
sane  inter  to  et  earn  nuptite  consis-  the  adoption  is  destroyed  by  eman- 
tere  non  possunt;  cum  vero  per  cipation.  you  may  marry  her;  as  you 
emancipationem  adoptio  ait  disso-  may  also,  if  you  yourself  are  email- 
luta,  poteris  earn  uxorem  ducere.  cipated.  Hence  it  is  certain,  that 
bed  et  si  tu  emancipatus  fueris,  ni-  if  a man  would  adopt  his  son-in-law, 
hilestimpedimentonuptiis.  Etideo  he  ought  first  to  emancipate  his 
constat,  si  quis  genennn  adoptare  daughter;  and  if  he  would  adopt 
velit,  debereeum  ante  filiam  email-  his  daughter-in-law,  ho  ought  pre- 
cipare;  etsi  quis  velit  rmrum  adop-  viously  to  emancipate  his  son. 
tare,  debere  eum  ante  (ilium  emau- 
cipare. 

Gai.  i.  60,  61 ; T>.  xxiii.  2.  17.  1. 

To  adopt-  a son-in-law  would  be  to  make  him  brother  by 
agnation  of  his  own  wife.  The  bar  did  not  invalidate  tho 
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previous  marriage,  but  operated  to  restrain  the  adoption, 
until  the  daughter  had  been  emancipated. 


3.  Fratris  vero  vel  sororis  filiam 
uxorcm  ducere  non  licet.  Sed  nec 
neptem  fratria  vel  aororia  quia  ux- 
orem  ducere  poteat.quaravis  quarto 
grad u aint;  cujua  enira  filiam 
nxorcm  ducere  non  licet,  neque 
ejus  neptem  permittitur.  Ejus  vero 
mulieris  quam  pater  tuua  adop- 
tavit,  filiam  non  videria  impediri 
uxorem  ducere,  quia  neque  natu- 
rali  neque  civili  jure  tibi  conjun- 
gitur. 

Gai.  i.  62  ; G. 


3.  A man  may  not  marry  the 
daughter  of  a brother,  or  a sister, 
nor  the  granddaughter.alt  hough  she 
is  in  the  fourth  degree.  For,  when 
we  may  not  marry  the  daughter  of 
any  person,  neither  may  we  marry 
the  granddaughter.  Hut  there  does 
not  appear  to  he  any  impediment  to 
marrying  the  daughter  of  a w oman 
whom  your  father  has  adopted ; for 
she  is  no  relation  to  you,  cither  by 
natural  or  civil  law. 
xxiii.  2.  12.  4. 


In  the  direct  line  every  degree  represents  a generation. 
The  son  is  in  the  first  degree  with  respect  to  his  father ; the 
grandson  in  the  second  with  respect  to  his  grandfather.  In 
the  collateral  line  the  generations  are  taken  first  up  to  and 
then  down  from,  the  common  ancestors.  For  instance,  first- 
cousins  are  in  the  fourth  degree.  From  either  cousin  to  his 
father  is  one  degree,  from  the  father  to  the  grandfather  is 
another,  from  the  grandfather  to  the  father  of  the  other  cousin 
is  a third,  and  from  that  father  to  that  cousin  is  a fourth. 

The  marriage  of  an  uncle  with  a niece  had  been  legalised 
in  favour  of  Claudius  nnd  Agrippina  (Sort,  in  Claud.  26) ; 
but  prohibited  by  Constantine.  (Cod.  Theod.  i.) 

The  children  never  followed  the  family  of  the  mother,  and 
therefore,  though  she  was  adopted,  remained  as  they  were 
before.  But  of  course  a daughter  could  not  have  married  an 
adopted  son’s  son. 

4.  Duorurn  autem  fratrum  vel  4.  The  children  of  two  brothers, 
sororum  liberi,  vel  fratris  et  so-  or  two  sisters,  or  of  a brother  aud 
roris,  juugi  possunt.  sister,  may  marry  together. 

D.  xxiii.  2.  3. 


The  marriage  of  first-cousins,  forbidden  by  preceding  em- 
perors, had  again  been  legalised  by  Arcadius  aud  Honorius. 


(C.  v.  4.  19.) 

6.  Item  amitam,  licet  adoptivara, 
ducere  uxorem  non  licet ; item  nec 
materteram,  quia  parentium  loco 
babentur.  Qua  ratione  verum  est, 
magnam  quoque  amitam  et  mater- 
teram magnam  prohiberi  uxorem 
ducere. 

Gai.  i.  62 ; D. 


6.  So,  too,  a man  may  not  marry 
his  paternal  aunt,  even  though  she 
be  so  only  by  adoption  ; nor  bis  ma- 
ternal aunt ; because  they  are  re- 
garded in  the  light  of  ascendants. 
For  the  same  reason.no  person  may 
marry  his  great-aunt,  eitherpatcrnal 
or  maternal. 

xxiii.  2. 17.  2. 
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It  was  of  course  only  possible  to  be  in  the  same  family 
with  an  adopted  aunt  on  the  father’s  side.  A mother’s  sister 
by  adoption  would  be  in  the  family  of  the  mother,  whereas 
the  nephew  would  be  in  the  family  of  the  father,  and  therefore 
udoptivam  is  added  to  amitam  ouly,  not  to  materteram. 

Every  person  in  the  first  degree  from  a common  ancestor, 
was  considered,  so  far  as  regarded  marriage,  in  the  position 
of  that  ancestor.  Thus  an  aunt,  being  in  the  first  degree 
from  the  grandfather,  the  common  ancestor,  was  looked  upon 
as  standing  in  the  place  of  that  grandfather  ( parentis  loco 
habetur),  and  could  not  therefore  marry  her  nephew.  A cousin 
would  be  in  the  second  degree  from  the  common  ancestor, 
aud  therefore  proximity  would  not  be  a bar  to  the  union. 

6.  Adfinitatis  quoquc  venera-  6.  There  are,  too,  other  marriages 
tione  quarumdam  nuptiia  absti-  from  which  we  must  abstain,  from 
nendum  cst,  ut  ccce : privignam  regard  to  the  ties  created  by  mar- 
nut  nurum  uxorem  ducere  non  riage  ; for  example,  a man  may  not 
licet,  quia  utneque  filinj  loco  sunt,  marry  his  wife’s  daughter,  or  his 
Quod  ita  scilicet  accipi  debet,  si  son's  wife,  for  the}*  are  both  in  the 
fuit  nurus  aut  privigna  tua  : nnm  place  of  daughters  to  him  ; and  this 
si  adhuc  nurus  tua  est,  id  est,  si  must  be  understood  to  mean  those 
adhuc  nupta  est  filio  tuo,  alia  who  have  been  our  step-daughters 
ratione  uxorem  earn  ducere  non  or  daughters-in-law  : for  if  a woman 
possis,  quia  eadem  duobus  nupta  is  still  your  daughter-in-law,  that  is, 
esse  non  potest.  Item  si  adhuc  if  she  is  still  murried  to  your  son, 
privigna  tua  est,  id  est,  si  mater  you  cannot  marry  her  for  another 
ejus  tibi  nupta  est,  ideo  earn  ux-  reason,  as  she  cannot  be  the  wife  of 
orem  ducere  non  poteris,  quia  duas  two  persons  at  once.  And  if  your 
uxores  eodern  tempore  habere  non  step-daughter  is  still  your  step- 
licet.  daughter,  that  is,  if  her  mother  is 

Btill  married  to  you,  you  cannot 
marry  her,  because  a person  cannot 
have  two  wives  at  the  same  time. 

Gai.  i.  63. 


Affinitas  is  the  tie  created  by  marriage  between  each  person 
of  the  married  pair  and  the  kindred  of  the  other. 


7.  Socrum  quoque  et  novercam 
prohibitum  est  uxorem  ducere, quia 
matris  loco  sunt.  Quod  et  ipsum 
dissoluta  demum  adfinitatc  pro- 
cedit  : alioquin,  si  adhuc  noverca 
est,  id  est,  si  adhuc  patri  tuo  nupta 
est,  communi  jure  impeditur  tibi 
nubere,  quia  eadem  duobus  nupta 
esse  non  potest.  Item  si  adhuc 
socrus  est,  id  est,  si  adhuc  (ilia ejus 
tibi  nupta  eat,  ideo  impediuntur 
nuptite,  quia  duas  uxores  habere 
non  possis. 


7.  Again,  a man  is  forbidden  to 
marry  his  wife’s  mother,  and  his 
father’s  wife,  because  they  hold  the 
place  of  mothers  to  him  ; a prohibi- 
tion which  can  only  operate  when  the 
affinity  is  dissolved;  forif  yourstep- 
mother  is  still  yourstep-mother, that 
is,  if  she  is  still  married  to  your 
father,  she  would  be  prohibited  from 
marrying  you  by  the  common  rule  of 
law,  which  forbids  a woman  to  have 
two  husbands  at  the  same  time.  So 
if  your  wife's  mother  is  still  your 
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wife's  mother, that  is,  if  her  daughter 
is  still  married  to  yon,  you  cannot 
marry  her,  because  you  cannot  have 
two  wives  at  the  same  time. 

Gil.  i.  63. 

The  Institutes  do  not  notice  the  marriage  of  a brother  and 
sister-in-law.  It  was  permitted  up  to  the  time  of  Constantine, 
who  forbade  it.  (Cod.  Theod.  i.  2.)  The  prohibition  was  re- 
newed by  Valentinian,  Theodosius,  and  Arcadius.  (C.  v.  5. 5.) 

8.  Mariti  tamcn  filius  ex  alia  8.  The  son  of  a husband  by  a 

Uxore,  etuxoris  filiaex  aliomarito,  former  wife,  and  the  daughter  of  a 
vel  contra,  matrimonium  recte con-  wife  by  a former  husband,  or  the 
truhunt,  licet  habeant  fratrem  so-  daughter  of  a husband  by  a former 
roremve  ex  matrimouio  postea  con-  wife,  and  the  son  of  a wife  by  a 
tracto  natos.  former  husband,  may  lawfully  con- 

tract marriage,  even  though  they 
have  a brother  or  sister  born  of  the 
second  marriage. 

9.  Si  uxor  tua  post  divortium  ex  9.  Thedaughterofadivorcedwife 

alio  filiam  procreaverit,  hsec  non  cat  by  a second  husband  is  not  your 
quidem  privigna  tua,  sed  Julianus  step-daughter;  and  yet  Julian  says 
hujusmodi  nuptiis  abstineri  debere  we  ought  to  abstain  from  such  a 
ait:  nam  nec  sponsam  filii  nurum  marriage.  For  the  betrothed  wife  of 
esse,  nec  patris  sponsam  novercam  a son  is  not  your  daughter-in-law  ; 
esse,  rectms  tamcn  et  jure  facturos  nor  your  betrothed  wife  your  son's 
eosqui  hujusmodi  nuptiis  abstiuue-  stepmother;  and  yet  it  is  more  de- 
rint.  cent  and  more  in  accordance  with 

law  to  abstain  from  such  marriages. 

D.  xxiii.  2.  12.  1,  and  foil. 

The  sp onsalia  constituted  in  no  way  a binding  tie.  They 
were,  as  fur  as  law  went,  mutual  promises  to  contract  a tie. 
Sponsalia  sunt  sponsio  et  repromissio  nupttarum  futurarum. 
(I).  xxiii.  1.1.)  All  that  was  necessary  was,  that  the  par- 
ties, and  their  respective  patrexfamiliax,  should  consent,  and 
that  the  betrothed  should  have  attained  the  ago  of  seven 
years.  Either  party  wishing  to  renounce  the  engagement, 
which  by  law  was  always  permissible,  could  do  so  by  an- 
nouncing the  wish  in  these  words — conilitione  tua  non  vtor. 
Hence  it  could  only  be  custom  founded  on  a respect  for  boni 
more*  that  prevented  a father  marrying  his  son’s  betrothed, 
or  a son  his  father’s. 

10.  Illud  certum  est,  serviles  10.  It  is  certain  that  the  relation- 
quoque  cognationea  impedimento  ship  of  slaves  ia  an  impediment  to 
nuptiis  esse,  si  forte  pater  et  filia  marriage,  even  if  the  father  and 
aut  frater  et  soror  mauumissi  fue-  daughter, orbrotherandsister.aathe 
rint.  case  may  be, have  been  enfranchised. 

D.  xxiii.  2.  14.  2. 
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The  union  of  slaves,  contubemium,  was  not  recognised  in 
law  as  a marriage,  but  still  the  law  did  not  permit  natural 
ties  to  be  violated  in  the  case  of  slaves  any  more  than  in 
the  case  of  the  issue  of  concubinage,  or  that  of  illicit  com- 
merce. (C.  v.  4.  4.)  Of  course  a manumission  must  have 
taken  place,  or  there  could  be  no  question  of  uupt'ue,  but 
if  slaves  were  freed,  then,  although  competent  to  contract  a 
marriage,  they  were  bound  by  the  ties  of  blood,  aud  could 
not  marry  any  one  connected  with  them  by  close  natural  re- 
lationship. 

11.  Sunt  et  alia?  person®  qua;  11.  There  are  other  persons,  also, 

propter  diversas  rationes  nuptias  between  whom  marriage  is  prohibit- 
contrnhere  prohibentur,  quas  in  ed  for  different  reasons,  which  we 
libris  Digestorum  seu  Pandoe-  have  permitted  to  be  enumerated  in 
tarum  ex  veteri  jure  collectarum  the  books  of  the  Digestsor  Pandects, 
enumerari  pcrmisimus.  collected  from  the  old  law. 

D.  xxiii.  2.  44,  pr.  and  1. 

The  reasons  alluded  to  are  not,  like  the  preceding,  founded 
on  nearness  of  relationship  or  other  tie,  but  on  public  or  poli- 
tical grounds.  The  patres  and  plebs  could  not  intermarry 
till  the  lex  Canuleia.  Nor  the  freeborn  and  freedmen  till 
the  lex  Julia  aud  Papia  Poppcea.  (D.  xxiii.  2.  23.)  These 
laws  prohibited  the  marriage  of  senators  with  liberti,  but 
allowed  that  of  other  freeborn,  forbidding  at  the  same  time  all 
freeborn  to  marry  actresses  or  women  of  openly  bad  character. 
(D.  xxiii.  2.  41.)  Constantino  extended  the  prohibition  to 
marrying  women  of  the  lowest  class,  humiles  abjecttevc  per- 
eoiup.  (C.v.  27.  1.)  This  was  repealed  by  Justinian.  (Nov. 
117.  6.)  The  guardian  could  not  marry  his  ward  before  she 
was  twenty-six  years  of  age,  unless  betrothed  or  given  to  him 
by  her  father.  (D.  xxiii.  2.  66.)  The  governor  of  a province 
could  not,  while  he  held  his  office,  marry  a native  of  that 
province  (D.  xxiii.  2.  38.  57.),  lest  he  should  abuse  his  autho- 
rity. The  ravisher  could  not  marry  the  woman  he  violated. 
(C.  ix.  13.  2.)  Nor  the  adulterer  his  accomplice.  (Nov.  134.) 
Nor  a Jew  a Christian.  (C.  i.  9.  6.) 

12.  Si  adversuseatjun:  diximus,  P2.  If  persona  unite  themselves  in 
aliqui  coicrint,  uec  vir,  nec  uxor,  contravention  of  the  rules  thus  laid 
nee  nuptife,  uec  matrimonium,  nec  down  there  is  no  husband  or  wife, 
dos  intelligitur.  Itaque  ii  qui  ex  no  nuptials,  no  marriage,  nor  mar- 
eo  coitu  nascuntur,  in  potestate  riage  portion,  and  the  children  born 
putris  non  suut,  sed  tales  sunt  in  such  a connection  are  not  in  the 
(quantum  ad  patriam  potestatem  powerof  the  father.  For,  witli  regard 
pertinet)  quales  sunt  ii  quos  mater  to  the  power  of  a father,  they  are  in 
vulgo  coucepit : nam  nec  hi  patrem  the  position  of  children  conceived  in 
habere  intelliguntur,  cum  his  etiam  prostitution,  who  arc  looked  upon  as 
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pater  incertns  eat.  Undo  solent  having  no  father,  because  it  is  uu- 
spurii  appellari,  vel  a grseca  voce  certain  who  he  is;  and  are  therefore 
quasi  crjropriSqr  concepti ; vel  quasi  called  tpurii,  either  from  a Greek 
Sine  patre  tilii.  Sequitur  ergo,  ut  word  <nropdSiji<, meaning  ‘at  hazard,’ 
dissolute  tali  coitu  nec  dotis  ex-  or  as  being,  tine  patre,  without  a 
action!  locus  sit.  Qui  autem  pro-  father.  Ou  the  dissolution  of  such  a 
hibitas  nuptias  contrahunt,  et  alias  connection  there  can  be  no  claim 
poenas  patiuntur,  qua:  sacris  con-  made  for  the  demand  of  a marriage 
stitutiouibus  continentur.  portion.  Persons  who  contract  pro- 

hibited marriages  are  liable  also  to 
further  penalties  set  forth  in  our  im- 
perial constitutions. 

Gai.  i.  64  ; D.  i.  5.  23  ; D.  xxiii.  2.  52. 

Under  the  head  of  ntuprum  the  Romans  included  every 
union  of  the  sexes  forbidden  by  morality.  Different  punish- 
ments awaited  the  guilty  according  to  the  degree  of  crime 
implied  in  the  union.  (Cod.  v.  5.  4.)  But  the  law  recog- 
nized and  regulated  in  concubinage  (concubinatus)  a perma- 
nent cohabitation,  though  without  the  sanction  of  marriage, 
between  parties  to  whose  marriage  there  was  no  legal  obstacle. 
In  every  case  where  such  an  obstacle  existed,  unless  the  ob- 
stacle was  one  merely  founded  on  public  policy,  such  as  that 
of  being  governor  of  a province,  who  was  not  permitted  to 
marry  a native  of  that  province,  the  law  inflicted  a punish- 
ment on  parties  cohabiting  in  defiance  of  law.  The  chief  in- 
cident of  the  Roman  concubinatus,  which  was  so  far  restricted 
that  a man  could  not  have  two  concubines  at  once,  or  a wife 
and  a concubine,  was,  that  the  children  could  be  legitima- 
tized, and  so  placed  on  a footing  with  the  offspring  of  a legal 
marriage.  Between  the  formation  of  such  an  union,  and  the 
contracting  a legal  marriage,  there  seems  to  have  been  no 
difference  except  what  rested  in  the  intention  of  the  parties. 
If  two  persons  lived  together,  it  was  the  intention  with  which 
they  did  so  which  decided  whether  the  union  was  concubi- 
nage or  marriage.  Concubinam  ex  rola  animi  destination « 
eextiinari  oportet.  (D.  xxv.  7.  4.)  If  there  was  no  affedio 
marital!#,  no  intention  to  treat  the  woman  as  a wife,  she  was 
not  a wife.  Of  course,  practically,  the  question  of  consent 
W'as  seldom,  if  ever,  left  doubtful.  Generally  speaking,  an 
instrument  fixing  the  amount  settled  respectively  by  the  hus- 
band and  wife,  was  drawn  up,  and  the  consent  was  publicly 
given  in  the  presence  of  friends.  And  as  concubinage  was  a 
dishonourable  state,  tJie  presumption  in  favour  of  marriage, 
when  the  woman  was  of  honest  parentage,  and  of  good  cha- 
racter, was  very  strong.  To  the  union  of  concubinage  nono 
of  the  incidents  of  marriage  attached.  No  dowry  could  he 
asked  for,  no  settlement  was  made  by  the  man  : the  children 
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were  not  in  the  power  of  the  father.  But  the  connection 
was  separated  from  that  of  a temporary  intercourse  by  no 
inan  being  allowed  to  have  two  concubines,  or  a wife  and  a 
concubine  at  the  same  time,  and  by  the  power  which  was 
given  to  legitimate  the  children,  and  place  them  in  the 
position  of  the  offspring  of  a legal  marriage.  (See  next  pa- 
ragraph.) 

In  a legal  marriage,  without  conventio  in  manum,  the  mar- 
riage portion  of  the  wife  (dos)  belonged  to  the  husband  during 
the  continuance  of  the  marriage.  In  early  times  his  power 
over  the  dos  was  unrestricted,  but  afterwards  successive  limi- 
tations of  this  power  were  introduced.  (See  Bk.  ii.  Tit.  7.  3. 
Tit.  8.  introd.  paragr.)  The  settlement  on  the  wife  by  the 
husband  [donatio  propter  nvptias)  belonged,  during  the  mar- 
riage, to  the  wife,  but  was  mnnnged  by  the  husband.  (See 
Bk.  ii.  Tit.  7.  3.)  When  the  marriage  was  dissolved,  which  it 
might  be  by  death,  loss  of  liberty,  captivity,  or  divorce  (D. 
xxiv.  2.  1),  the  dos  was  returned  to  the  wife  or  her  father. 
Divorce  was  always  permitted  if  either  party  ceased  to  wish 
to  preserve  the  tie  of  marriage,  which  was  only  looked  on  as 
a contract  resting  on  mutual  consent.  But,  unless  both  parties 
consented  to  a divorce,  heavy  penalties  were  attached  to  its 
being  insisted  on  by  one  alone,  unless  any  of  the  grounds  for 
divorce  established  by  law,  such  as  adultery  or  criminal  con- 
duct (Cod.  v.  17.  8.),  could  be  shown  to  exist.  After  the 
divorce  either  party  might  marry  again. 

1:1.  It  sometimes  happens,  that 
children  who  at  their  birth  were  not 
in  the  power  of  their  father,  are 
brought  under  it  afterwards.  Such 
is  the  ease  of  a natural  son,  who  is 
given  totho  curia, ami  then  becomes 
Bubjectto  his  father's  power.  Again, 
a child  born  of  a free  woman,  with 
whom  marriage  was  not  prohibited 
bj-  any  law,  hut  with  whom  the  father 
only  cohabited,  will  likewise  become 
subject  to  the  power  of  his  father  if 
at  any  time  afterwards  instruments 
of  dowry  are  drawn  up  according  to 
the  provisions  of  our  constitution. 
And  this  constitution  confers  the 
same  benefits  on  any  children  wiio 
may  be  subsequently  born  of  the 
same  marriage. 

Gai.  i.  65 ; C.  v.  27.  10, 

By  legitimation  the  offspring  of  concubinage  were  placed 
in  the  position  of  liberi  legitimi,  and  this  was  effected  in  three 


13.  Aliquando  autem  evenit.  ut 
liberi  qui,  statim  ut  nati  sunt,  in 
potestate  parentum  non  fiant,  pos- 
tea  autem  redigantur  in  potestatem 
parentum.  Qualis  est  is  qui,  dum 
naturalis  fuerat,  postea  curia1  datus 
potestati  putris  subjicitur:  nee  non 
is  qui  a mulicre  libera  procreatus, 
cujus  matrimonium  minimc  legi- 
bus  interdiction  fuerat,  sed  ad 
quam  pater  consuotudiuem  habu- 
erat,  postea  ex  nostra  constitutione 
dotalibus  instruments  composite 
in  potestate  patris  eflieitur.  Quod 
si  alii  liberi  ex  eodom  matrimonio 
fuerint  procreati.  similiter  nostra 
constitutio  pnebuit. 
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ways:  1.  By  oblation  to  the  curia;  2.  By  tho  subsequent 
marriage  of  the  parents ; and  3.  By  a rescript  of  the  emperor, 
a mode  introduced  by  Justinian  in  the  74th  Novel.  The  curia 
was  the  class  from  which,  in  provincial  towns,  the  magistrates 
were  eligible.  To  be  a member  was  a distinction,  but  an 
onerous  one,  from  the  expenses  and  burdens  attached  to  the 
position.  In  order  to  prevent  the  order  decaying  through 
unwillingness  to  incur  the  expenses  attending  it,  Theodosius 
and  Valentinian  permitted  citizens,  whether  themselves  mem- 
bers of  the  curia  or  not,  to  present  their  children  born  in 
concubinage  to,  and  make  them  members  of,  tho  order  (Cod. 
v.  27.  3),  by  which  they  became  legitimate,  and  the  heirs  of 
their  father.  This  mode  of  legitimation  which  could,  of 
course,  only  be  adopted  when  the  parents  were  rich,  did  not, 
however,  make  the  children  complete  members  of  the  father’s 
family.  They  became  his  legitimate  children,  but  gained  no 
new  relationship  or  right  of  succession  to  any  other  member 
of  his  family.  (C.  v.  27.  9.) 

Constantine  first  established  that  natural  children  should 
be  made  legitimate  by  the  subsequent  marriage  of  their 
parents.  The  law  required  that  at  tho  moment  of  conception 
the  parents  should  have  been  capable  of  a legal  marriage ; 
that  an  instrument  settling  the  dowry  ( instrumentnm  dotal c), 
or,  at  least,  attesting  the  marriage  (i uxtrumentum  nuptiale), 
should  bo  drawn  up,  and  that  the  children  should  ratify  tho 
legitimation,  for  no  one  was  made  legitimate  against  his  will. 
(Nov.  89.  11.) 

If  the  mother  were  dead  or  had  disappeared,  and  the  mar- 
riage was  thus  impossible,  the  emperor  would  by  a rescript 
allow  the  natural  children  (if  there  was  no  legitimate  one)  to 
be  placed  in  the  position  they  would  have  held  if  the  mar- 
riage had  taken  place,  as  he  would  also  if  a father  by  his 
testament  expressed  his  wish  to  that  effect. 

Tit.  XI.  DE  ADOPTIONIBUS. 

Non  solum  autera  naturalrs  li-  Not  only  are  our  natural  children, 

beri,  secundum  ea  qua*  diximus,  ns  we  have  said,  in  our  power,  but 
in  potestate  nostra  sunt,  verum  those  also  whom  we  adopt, 
etiam  ii  quos  adoptamus. 

Gai.  i.  97. 

Before  the  time  of  Justinian,  the  effect  of  adoption  (see 
Introd.  sec.  42)  was  to  place  tho  person  adopted  exactly  in 
the  position  he  would  have  held  had  he  been  bom  a son  of 
the  person  adopting  him.  All  the  property  of  the  adoptive 
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son  belonged  to  his  adoptive  father.  The  adoptive  son  was 
heir  to  his  adoptive  father,  if  intestate,  bore  his  name  (re- 
taining, however,  the  name  of  his  own  tjens  with  the  change 
of  vs  into  anus,  as  Octavius,  Octavianus),  and  shared  the 
sacred  rites  of  the  family  he  entered. 

Nafurales  liberi  is  here  opposed  to  adopiivi,  not,  as  in  the 
last  Title,  to  legitimi. 

1.  Adoptio  autem  duobus  modis  1.  Adoption  takes  place  in  two 
fit.  aut  prmcipali  rescripto.  aut  im-  ways,  either  by  imperial  rescript,  or 
perio  niagistratus.  Imperatoris  by  the  authority  of  the  magistrate, 
auctoritate  adoptare  quis  potest  The  imperial  rescript  gives  power 
eos  casve  qui  qua’ve  sui  juris  suut;  to  adopt  persons  of  either  sex  w ho 
qua  species  adoptionis  dicitur  ad-  are  tui  juris  ; and  this  species  of 
rogatio.  Imporio  magistrates  ado^-  adoption  is  called  arrogation.  By 
tare  licet  eos  easve  qui  qwteve  in  the  authority  of  the  magistrates  we 
potestatc  parentium  sunt,  sive  adopt  persons  in  the  power  of  an 
primum  gradum  liberorum  obtine-  ascendant,  whether  in  the  first  de- 
ant qualis  films,  filia,  sive  infer!-  gree,  as  sons  and  daughters,  or  in  an 
orem,  qualis  est  nepos  neptis,  pro-  inferior  degree,  as  grandchildren  or 
nepos  proneptis.  great-grandchildren. 

Git.  x.  98,  99. 

A public  character  was  always  attached  in  ancient  Roman 
law  to  so  important  an  alteration  in  families  as  adoption. 
(See  Introd.  sec.  42.)  The  sanction  of  the  at  rite  was  probably 
necessary  to  its  validity,  when  the  family  of  a member  of  the 
rurite  was  affected.  If  the  person  adopted  was  sui  juris,  his 
entry  into  a new  family  ( arrogatio ) was  jealously  watched,  as 
the  pontifices  would  never  allow  it  where  there  was  any  like- 
lihood of  the  sacred  rites  of  the  family  he  quitted  becoming 
extinct  by  his  departure  from  it.  The  form  of  gaining  the 
consent  of  the  curia  was  even  continued  when  the  at  rite  were 
only  represented  by  thirty  lictors,  until  the  rescript  of  the 
emperor  was  substituted  as  a means  of  effecting  arrogations. 

What  were  the  forms  of  arrogation,  when  neither  the  per- 
son arrogated  nor  the  person  arrogating  belonged  to  the  body 
of  the  curia,  we  have  no  certain  knowledge;  but  we  may 
guess  arrogation  was  effected  by  a fictitious  suit,  in  which 
the  person  arrogated  was  claimed  as  the  child  of  the  arro- 
gator,  and  let  judgment  go  by  default. 

If  the  person  udopted  were  under  the  power  of  another, 
the  person  under  whose  power  he  was  had  to  release  him  from 
that  power,  which  he  dul  by  selling  him  (manci patio)  three 
several  times,  which  destroyed  his  own  patria  putestm  (see 
Introd.  sec.  42),  and  then  giving  him  up  to  the  adopting 
parent  by  a fictitious  process  of  law,  called  * in  jure  cessio,’ 
in  which  he  was  claimed  and  acknowledged  as  the  child  of 
the  person  who  adopted  him,  and  pronounced  to  be  so  by  the 
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magistrate  before  whom  the  proceeding  was  held  (imperio 
mayigtrahm).  The  word  adaptio  was  common  to  both  pro- 
cesses, both  to  arro/jatio,  said  by  Gaius  to  be  derived  from 
royo,  because  the  person  arrogated  was  asked  before  the 
curia  whether  he  consented  (Gai.  i.  99),  and  to  culoptio  in 
its  more  limited  sense  of  the  adoption  of  a person  not  svi 
juris.  For  the  ceremonies  previously  required  for  the  adoption 
of  a person  ulieni  juris,  Justinian  substituted  the  simple  pro- 
ceeding of  executing,  in  presence  of  a magistrate,  the  deed 
declaring  the  fact  of  the  adoption — the  parties  to  the  adop- 
tion, that  is,  the  person  giving,  the  person  given,  and  the 
person  receiving,  being  personally  present  to  give  their  con- 
sent. But  it  was  sufficient  if  the  consent  of  the  party  adopted 
were  expressed  by  his  not  declaring  his  dissent- — non  contra- 
dicente.  (C.  viii.  48.  11.  Tit.  12.  10.) 

2.  Sed  hodie,  ex  nostra  constitu-  2.  But  now,  by  our  constitution, 
tione,  cum  filiusfamilias  a patre  when  a jiliwfamilia*  is  given  in 
naturali  extraneas  personal  in  adop-  adoption  by  bis  natural  father  to  a 
tioncui  datur,  jura  poteatatia  patris  stranger,  the  pow  er  of  the  natural 
naturalis  rainiine  disaolvuntur,  nec  father  is  not  dissolved;  no  right 
quirquam  ad  palrem  adoptivum  passes  to  the  adoptive  father,  nor  is 
transit,  nec  in  potestate  ejus  est,  the  adopted  son  in  his  power,  al- 
lied ab  intestate  jura  successions  though  we  allow  such  son  the  right  of 
ei  a nobis  tributa  sint.  Si  vero  succession  to  his  adoptive  father  dy- 
pater  naturalis  non  extraneo,  sed  ing  intestate.  But  if  a natural  father 
avo  filii  sui  materno,  vel  si  ipse  should  give  his  son  in  adoption,  not 
pater  naturalis  fuerit  emancipatus,  to  a stranger,  but  to  the  son’s  nia- 
etiam  avo  paterno  vel  proavo  si-  ternal  grandfather ; or,  supposing 
mili  mode  paterno  vel  materno  the  natural  father  has  beeu  emanci- 
filium  suum  aederit  in  adoptionem:  pated,  if  he  gives  the  son  in  adoption 
in  hoc  casu,  quia  concurrent  in  to  the  son’s  paternal  grandfather,  or 
unara  personam  et  naturalia  et  to  the  son's  paternal  or  maternal 
adoptionis  jura,  manet  stabile  jus  great-grandfather,  in  this  case,  as 
patris  adoptivi,  et  naturali  vinculo  the  right*  of  nature  and  adoption 
eopulatum,  et  legitimo  adoptionis  concur  in  thesame  person,  the  power 
nodo  constrictum,  ut  ot  in  tamilia  of  the  adoptive  father,  knit  by  natu- 
et  in  potestate  hujustnodi  patris  ral  ties  and  strengthened  by  the  legal 
adoptivi  sit.  bond  of  adoption,  is  preserved  undi- 

minished, so  that  the  adopted  son  is 
not  only  in  the  family,  but  in  the 
power,  of  his  adoptive  father. 

C.  viii.  48.  10. 

The  change  made  by  Justinian  in  the  law  of  adoption  (C. 
viii.  48, 10)  completely  altered  its  character.  It  used  some- 
times to  happen  under  the  old  law,  that  a son  lost  the  succes- 
sion to  his  own  father  by  being  adopted,  and  to  his  adoptive 
father  by  a subsequent  emancipation.  Justinian  wished  to 
remedy  this  effectually.  He  therefore  provided  that  the 
son  given  in  adoption  to  a stranger,  that  is,  any  one  not  an 
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ascendant,  should  be  in  the  same  position  to  his  own  father 
as  before,  but  gain  by  adoption  the  succession  to  his  adoptive 
father,  if  the  adoptive  father  died  intestate.  The  adoptive 
father  was  not,  however,  bound,  like  the  natural  father  (Bk. 
ii.  Tit.  18),  to  leave  him  a share  of  his  property,  if  he  made  a 
will.  In  this  kind  of  adoption,  which  commentators  have 
termed  the  adoptio  minus  plena,  the  adoptive  son  still  re- 
mained in  the  family  of  his  natural  father;  and  the  only 
change  which  adoption  caused,  was,  that  he  acquired  a right 
of  succession  to  his  adoptive  father,  if  intestate. 

When  the  person  to  whom  the  adoptive  son  was  given,  was 
one  of  his  own  ascendants,  then  the  old  law  was  permitted  to 
regulate  the  effects  of  the  adoption,  and  the  adoption  in  this 
case  was  what  the  commentators  term  adoptio  plena.  The 
adoptive  son  entered  the  family  of  the  ascendant,  who  becamo 
his  adoptive  father.  A grandson  was  not  naturally  in  the  same 
family  with  his  maternal  grandfather,  and  could  only  enter  the 
family  of  his  maternal  grandfather  by  being  adopted.  If  ho 
had  been  born  after  his  father  had  been  emancipated,  he  would 
not  be  in  the  same  family  with  his  maternal  grandfather,  who 
might  therefore  wish  to  adopt  him.  It  was  even  possible  that 
he  might  bo  adopted  by  his  own  father;  for  if  born  before  his 
father  was  emancipated,  his  grandfather  might  have  emanci- 
pated his  father  without  emancipating  him,  and  then  might 
afterwards  have  given  him  in  adoption  to  his  father. 

8.  Cum  antem  impubes  per  prin-  3.  When  any  one  under  the  age  of 
cipale  rescriptum  adrogattir,  causa  puberty,  is  arrogated  by  the  imperial 
cognita  adrogatio  permittitur,  et  rescript,  the  arrogation  is  only  al- 
exquiritur  causa  adrogationis  an  low  ed  when  inquiry  has  been  made 
honesta  sit  expediatque  pupillo,  et  into  the  circumstances  of  the  case, 
cum  quibusdam  conditionious  ad-  It  is  asked,  what  is  the  motive  ^ead- 
rogatio  fit : id  eat,  ut  caveat  adro-  ing  to  the  arrogation,  and  whether 
gator  personas  public®,  hoc  est  the  arrogation  is  honourable  and  ex- 
tabulario,  si  intra  pubertatem  pu-  pedient  for  the  pupil.  Andthearro- 
pillus  decesserit,  restituturum  se  gation  is  always  made  under  certain 
Dona  illis  qui,  ai  adoptio  facta  non  conditions ; the  arrogator  is  obliged 
esset,  ad  successionem  ejus  venturi  to  give  security  before  a public  per- 
cssent.  Item  non  alias  emanci-  son,  that  is,  before  a notary,  that  if 
pare  eum  potest  adrogator,  nisi  the  pupil  should  die  within  the  age  of 
causacognitadignusemancipatione  puberty,  he  will  restore  all  the  pro- 
fuerit,  et  tune  sua  bona  ei  reddat.  . perty  to  those  who  would  have  suc- 
Sed  etsi  decedens  pater  cum  ex-  cecded  him  if  no  adoption  had  been 
lieredaverit,  vel  vivue  sine  justa  made.  Nor,  again,  can  the  arrogator 
causa  eum  emancipaverit,  jubetur  emancipate  the  person  arrogated, 
quartern  pnrtem  et  bonorum  suo-  unless,  on  examination  into  the  case, 
rum  relinquere,  videlicet  printer  it  appears  that  the  latter  is  worthy  of 
bona  qua;  ad  patrem  adoptivum  emancipation;  and,  even  then,  the 
transtulit  et  quorum  commodum  ei  arrogator  must  restore  the  property 
postea  adquisivit.  belonging  to  the  person  he  einanci- 
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patea.  Also,  even  if  the  arrogator. 
on  his  death-bed,  has  disinherited 
his  arrogated  son,  or,  during  his  life, 
has  emancipated  him  without  just 
cause,  he  is  obliged  to  leave  him  the 
fourth  part  of  all  his  goods,  besides 
what  the  son  brought  to  him  at  the 
time  of  arrogation,  or  acquired  for 
him  afterwards. 

Gai.  i.  102;  D.  i.  7.  18;  D.  xxxviii.  5.  13. 

Neither  women  nor  children  under  the  nge  of  puberty  could 
be  arrogated.  Arrogation  was  first  permitted  in  the  case  of 
the  latter  by  Antoninus  Pius  (Ulp.  Beg.  viii.  ft.  D.  i.  7.  21), 
but  only  after  strict  inquiry  had  been  made  into  the  circum- 
stances of  the  case.  Besides  the  general  inquiry  which  took 
place  in  every  case  of  adoption,  as  to  the  ages  of  the  parties, 
and  the  possible  injustice  to  other  members  of  tho  family, 
which  the  introduction  of  a new  member  might  give  rise  to, 
in  this  case  inquiry  was  made  whether  the  character  and  cir- 
cumstances of  the  proposed  arrogator  were  such  as  to  make  it 
probable  that  the  arrogation  would  be  beneficial  to  the  person 
arrogated.  Further,  certain  regulations  were  made,  designed 
to  protect  the  property  of  the  impubeg,  which  were  briefly  ns 
follows: — 1.  If  the  arrogated  son  died  before  puberty,  the 
arrogator  had  to  restore  the  property  of  the  son  to  that  son’s 
natural  heirs.  2.  If  the  arrogated  son  were  emancipated  or 
disinherited  without  good  reason  before  puberty,  tho  arrogator 
had  to  restore  to  the  son  all  the  son’s  property,  and  give  him 
a fourth  of  his  (the  arrogator’s)  own  property,  called  the 
quarta  D.  Pii,  or  quarta  Antonina,  as  having  been  first  re- 
quired by  that  emperor.  3.  If  the  son  were  emancipated  or 
disinherited  before  puberty  for  a good  reason,  the  sou  received 
his  own  property  from  tho  arrogator,  but  nothing  more.  4. 
Lastly,  if  the  arrogated  son,  on  attaining  puberty,  wished  to 
rescind  the  arrogation,  he  was  at  liberty  to  do  so,  if  he  could 
show  it  was  prejudicial  to  him. 

There  is  some  little  doubt  when  arrogation  was  first  mado 
per  rcscriptum  principle.  However,  Ulpian  (Big.  viii.  5) 
expresses  himself  too  plainly  to  admit  of  a doubt  that  in  his 
time  arrogation  was  made  per  popvlinti  (i.  e.  by  tho  curies 
represented  by  lictors),  and  not  by  imperial  licence.  He 
further  adds,  that  arrogation  was  only  made  at  Home  [Bnj. 
viii.  4),  and,  of  course,  when  tho  system  of  permitting  it  by 
imperial  rescript  was  adopted,  place  could  have  nothing  to  do 
with  arrogation. 

The  tabularii  here  spoken  of  were  public  notaries,  who  kept 
public  registers  ( tabula ),  on  which  formal  acts  were  recorded. 
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4.  Minorem  natu  majorem  non  4.  A younger  person  cannot  adopt 

posseadoptareplacet.  Adoptioenim  an  older;  for  adoption  imitates  na- 
naturam  miitatur,  et  pro  monstro  ture  ; and  it  seems  unnatural,  that  a 
est  ut  major  sit  ftlius  quam  pater,  son  should  be  older  than  his  father. 
Debet  itaque  is  qui  sibi  filium  per  Anyone,therefore,whowisheseither 
adoptionein  vel  adrogatiouein  faeit,  to  adopt  or  arrogate  a son.  should  be 
plena  pubertate,  id  est,  decern  et  the  elder  by  the  term  of  complete 
octo  annis  pra-cedere.  puberty,  that  is,  by  eighteen  years. 

D.  i.  7. 15.  3 ; D.  i.  7.  16 ; D.  i.  7.  40.  1. 

As  long  as  the  required  number  of  years  intervened,  there 
was  no  further  positive  rule  as  to  age ; but  it  being  in  the 
discretion  of  the  emperor  to  allow  adoption  or  not,  there  was 
generally  a disposition  to  refuse  it  unless  the  person  who 
wished  to  adopt  was  of  such  an  age  as  to  make  it  improbable 
he  should  have  children  of  his  own.  (D.  i.  7.  15.) 

The  legal  age  of  pubertyin  males  was  fourteen;  but  eighteen 
was  the  age  at  which  the  body  was  considered  to  be  fully  de- 
veloped in  all  cases,  plena  pubertas. 

5.  Licet  autem  et  in  locum  ne-  5.  A person  may  adopt  another  as 

potis  vel  pronepotis,  vel  in  locum  grandson  or  granddaughter,  great- 
neptis  vel  proneptis,  vel  deinceps  grandson  or  great-granddaughter, 
adoptarc,  quamvis  filium  quis  non  or  any  other  descendant,  although 
habeat.  he  has  no  son. 


As  adoption  follows  nature,  it  would  have  seemed,  without 
express  enactment,  that  none  but  married  persons  could  have 
adopted  grandsons,  and  that  a person,  to  have  had  a grandson, 
must  have  had  a son.  With  respect  to  the  degrees  of  marriage, 
it  sometimes  made  an  important  difference  whether  a person 
was  adopted  as  a son  or  grandson.  The  natural  (i.  e.  non- 
adoptive)  granddaughter,  for  instance,  of  the  person  adopting 


would  be  cousin  or  utece  of  the 
he  was  adopted  as  a grandson 
in  the  one  case,  and  not  in  the 

6.  Et  tarn  filium  alienum  quis 
in  locum  nepotis  adoptare  potest, 
quam  nepotem  in  locum  ftlii. 

7.  Sect  si  quis  nepotis  loco  adop- 
ted vel  quasi  ex  eo  hlio  quern  habet 
jam  adoptatum,  vel  quasi  ex  illo 
quern  naturalem  in  sua  potentate 
habet,  in  eo  casu  et  tilius  consen- 
tire  debet,  ne  ei  invito  suus  heres 
adgnaacatur.  Sed  ex  centrario,  si 
avus  ex  filio  nepotem  det  in  ad- 
optionem,  non  est  necesse  filium 
cousentire. 

D.  i.  7.  6.  10,  11 ; 


person  adopted,  according  as 
or  son,  and  might  marry  him 
other. 

6.  A man  may  adopt  the  son  of 
another  as  his  grandson,  and  the 
grandson  of  another  as  his  son. 

7.  If  a man  adopts  a grandson  to 
lie  the  son  of  a son  already  adopted, 
or  of  a natural  son  in  his  power,  the 
consent  of  his  son  ought  first  to  be 
obtained,  that  he  may  not  have  a 
*uu*  here t given  him  against  his  will. 
But,  on  the  contrary,  if  a grand  father 
gives  his  grandson  by  a son  in  adop- 
tion, the  consent  of  the  son  is  not 
necessary. 

D.  xxiii.  1.  16.  1. 
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A grandson  could  be  adopted  either  generally,  when  he 
was  supposed  to  bo  the  issue  of  a deceased  son,  and  so  was 
*wt  juris  at  the  death  of  the  grandfather;  or,  specially  as 
the  son  of  a particular  son,  in  which  case  he  came  under  that 
son’s  power  when  the  grandfather  died.  The  grandfather 
could  at  his  pleasure  diminish,  but  could  not  add  to  the 
number  of  his  son’s  family ; because  otherwise  the  son  would 
have  had  a suns  here*  (see  Introd.  sec.  77)  forced  on  him 
against  his  will,  to  take  a share  of  his  property. 

8.  In  plurimis  autem  causis  ad-  8.  He  who  is  either  adopted  or 
similatur  is  qui  adoptatus  vel  arrogated  is  assimilated,  in  many 
adrogatus  est,  ei  qui  ex  legitimo  points,  to  a son  born  iu  lawful  matn- 
matrimonio  natus  est.  Et  ideo  si  inony;  and  therefore,  if  any  one 
quis  per  Imperatorem,  sive  apud  adopts  another  by  imperial  rescript, 
pra-torem  vel  apud  prwsidem  pro-  or,  if  the  person  is  not  a stranger, 
vincia;  non  extraneum  adoptaverit,  before  the  prater,  or  the  priests  of 
potest  eumdem  alii  in  adoptionem  a province,  he  can  afterwards  give 
dare.  in  adoption  to  another  the  person 

whom  he  has  adopted. 

Gai.  i.  105. 

The  text  says  that  the  adoptivo  son  is  assimilated  to  tho 
natural  in  plurimis  causis,  and  not  altogether;  because, 
among  other  differences,  if  the  adoptive  son  left  his  adoptivo 
family,  he  ceased  to  have  any  relationship  whatever  to  its 
members ; but  the  natural  son  was  always  cognatus  to  his 
own  blood  relations,  although,  by  emancipation  or  adoption, 
he  might  cease  to  bo  agnatus  to  them. 

Of  course,  under  Justinian’s  legislation,  the  adoptivo  father, 
if  a stranger,  had  no  putria  pulr.it as  at  all,  and  therefore 
could  not  exercise  such  a power  as  that  of  giving  his  adoptive 
son  in  adoption  to  another  person. 

When  once  the  tie  of  adoption  was  dissolved,  all  the  rela- 
tions created  by  it  were  entirely  at  an  end,  except  that  marriage 
was  forbidden  between  the  person  adopting  and  the  person 
adopted.  (See  Tit.  10.  1.)  In  ornni  fere  jure,  finita  patris 
adoptivi  potentate,  nullum  ex  pristino  retinetur  vestigium. 
(D.  i.  7.  13.)  But  the  tie  could  never  again  be  renewed  be- 
tween the  same  persons.  (D.  i.  7.  37.  1.) 

9.  SeJ  et  illud  utriusque  adop-  9.  It  is  a rule  common  to  both 
tiouis  commune  est,  quod  et  ii  qui  kinds  of  adoption,  that  persons,  al- 
geuerare  non  possunt,  quales  sunt  though  incapable  of  procreating,  as, 
spadones,  adoptare  possunt;  cas-  for  instance,  impotent  persons,  may, 
trati  autem  non  possunt.  but  those  who  are  castrated,  cannot. 

adopt. 

Gai.  i.  103. 
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The  distinction  was  drawn  because  it  was  considered  as 
never  perfectly  certain  that  the  former  (spadones)  would  not 
at  some  time  or  other  have  children  of  their  own. 

10.  Feminec  quoque  adoptare  10.  Women,  also,  cannot  adopt : 
non  possunt,  quia  nec  naturales  li-  for  they  have  not  even  their  own 
beros  in  sua  potestate  habent.  Sed  children  in  their  power ; but,  by  the 
ex  indulgentia  principis  ad  sola-  indulgence  of  the  emperor,  and  as  a 
tium  liberorum  amissorum  adop-  comfort  for  the  loss  of  their  own 
tare  possunt.  children,  they  are  allowed  to  adopt. 

Gai.  i.  104  j C.  viii.  48.  5. 


Women  could  not  adopt,  because  the  meaning  of  adoption 
was  that  the  person  adopted  passed  into  the  patria  potestas 
of  the  person  adopting.  The  adoption  mentioned  in  the  text 
(which  was  permitted  by  a constitution  of  Diocletian  and 
Maximian,  C.  viii.  48.  5),  only  placed  the  adopted  children  in 
the  same  relation  to  the  woman  as  her  own  children  would 
have  held.  She  gained  nothing  like  patria  potestas  over 
them. 


11.  Illudpropriumestadoptionis 
illius  qute  per  sacrum  oraeulum  fit, 
quod  is  qui  liberos  in  potestate 
habct,  si  se  adrogandum  dederit, 
non  solum  ipse  potestati  adroga- 
toris  subjicitur,  sed  etiam  liberi 
ojus  in  ejusdem  Hunt  potestate, 
tamquam  nepotes.  Sic  enini  et 
dims  Augustus  non  ante  Tiberium 
adoptavit,  quam  is  Germanicum 
adoptavit,  ut  protinus  adoptione 
facta  incipiat  Germanicus  Augusti 
nepos  ease. 


11.  Adoption  by  the  rescript  of  the 
emperor  has  this  peculiarity.  If  a 
person,  having  children  under  his 
power,  should  give  himself  in  arro- 
gation,  not  only  docs  he  submit  him- 
self to  the  power  of  the  arrogator, 
but  his  children  are  also  in  the  arro- 
gator's  power,  being  considered  his 
grandchildren . Tt  was  for  this  reason 
that  Augustus  did  not  adopt  Tiberius 
until  Tiberius  had  adopted  Germani- 
cus ; so  that  directly  the  adoption 
was  made,  Germanicus  became  the 
grandson  of  Augustus. 


Gai.  i.  107. 


This  is  said  to  be  an  incident  of  arrogation  only,  because 
when  a person  not  mi  juris  was  adopted,  his  children  were  not 
in  his  power,  and  so  he  could  not  transfer  them  to  tho  power 
of  his  adoptive  father;  intowhich  they  only  came  after  the  death 
of  the  person  in  whose  power  their  own  natural  father  was. 

All  the  property  of  tho  person  arrogated  became  the  pro- 
perty of  the  arrogator.  (Seo  Bk.  iii.  Tit.  10.)  The  adoptive 
sou,  as  he  was  previously  in  the  power  of  his  natural  father, 
had  no  property  to  pass. 


12.  Apud  Catonem  bene  scrip- 
turn  refert  autiquitas,  servos,  si  a 
domino  adoptati  sint,  ex  hoc  ipso 
posse  liberari.  Unde  et  nos  eruditi 
m nostra  constitutions,  etiam  cum 


12.  Cato,  as  we  learn  from  the 
ancients,  has  with  good  reason  writ- 
ten, that  slaves,  when  adopted  by 
their  masters,  are  thereby  made  free. 
In  accordance  with  which  opinion, 
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servum  quern  dominus  actis  inter-  we  hare  decided  by  one  of  our  con- 
venientibus  filium  suum  nomina-  stitutions,  that  a slave  to  whom  his 
verit,  liberum  esse  constituimus,  master  by  a solemn  deed  gives  the 
licet  hoc  ad  jus  filii  accipiendum  title  of  son  is  thereby  made  free 
non  sufficiat.  although  he  does  not  acquire  there- 

by the  rights  of  a son. 

C.  vii.  6.  10. 

It  is  doubtful  whether  slaves  could  be  adopted,  so  as  to 
become  members  of  the  family  of  the  person  adopting  them. 
Aulus  Gellius  (Nod.  Attic,  v.  9)  says  that  the  majority  of  the 
ancient  jurists,  including  Sabinus,  held  they  could.  Theo- 
philus  says  Cato  was  of  the  contrary  opinion.  They  certainly 
became  freedmen,  and  never  ingenui  by  adoption  ; even  a 
freedman  never  became  ingenum  by  adoption  ; (D.  i.  7.  26), 
and  he  could  only  be  adopted  by  his  patron  (D.  i.  7. 15),  and 
on  a good  ground,  such  as  the  patron  having  no  children. 
(C.  viii.  48.) 

Tit.  XII.  QUIBUS  MODIS  JUS  POTESTATIS 
SOLVIT  UR. 

Videamus  nunc  quibus  modis  ii  Let  us  now  inquire  into  the  dif- 
qui  alieno  juri  sunt  subjecti,  eo  ferent  ways  in  which  persons  in  the 
jure  liberantur.  Et  quidem  serri  power  of  others  are  freed  from  it. 
quemadmodum  potestate  liberan-  How  slaves  arc  freed  from  the  power 
tur,  ex  iis  intelligere  posaumus  quae  of  their  masters  may  be  learnt  from 
de  servis  manumittendis  superiua  what  we  have  already  said  with  re- 
exposuimus.  Hi  vero  qui  in  poles-  gard  to  manumission.  Those  who 
tate  parentis  sunt,  mortuo  eo  sui  are  in  the  power  of  a parent  become 
juris  Hunt;  sed  hoc  distinctionem  independent  at  his  death;  a rule, 
recipit.  Nam  mortuo  patre,  sane  however,  w hich  admits  of  a distinc- 
omnimodo  filii  filiseve  sui  juris  tion.  For  when  a father  dies,  his 
cfficiuntur  ; mortuo  vero  avo,  non  sons  and  daughters  become  un- 
omnimodo  nepotes  neptesque  sui  doubtcdly  independent ; but  when  a 
juris  fiunt,  sed  ita  si  post  mortem  grandfather  dies,  his  grandchildren 
avi  in  potestatem  patris  sui  reca-  do  not  necessarily  become  indepen- 
suri  non  sunt.  Itaque,  si  raoriente  dent.butonly  ifon  thegrandfather's 
avo  pater  eorum  vivit  et  in  potes-  death  they  do  not  fall  under  the 
tate  patris  sui  est,  tunc  postobitum  power  of  their  father.  Therefore,  if 
avi  in  potestate  patris  sui  fiunt.  Si  their  father  is  alive  at  the  death  of 
vero  is  quo  tempore  avus  moritur,  their  grandfather,  and  was  in  his 
aut  etiain  mortuus  est  aut  exiit  de  power,  then,  on  the  grandfather’s 
potestate  patris,  tunc  ii,  quia  in  death,  they  become  subject  to  the 
potestatem  ejus  cadere  non  pos-  power  of  their  father.  But,  if  at  the 
sunt,  sui  juris  fiunt.  time  of  the  grandfather’s  death  their 

father  is  either  dead,  or  has  already 
passed  out  of  the  grandfathers 
power  by  emancipation,  as  they  do 
not  fall  under  the  power  of  their 
father,  they  become  independent. 

Gal.  124.  120.  127. 
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The  modes  in  which  the  patria  potestas  was  ended  were — 
(1)  the  death  of  the  parent : (2)  the  parent  or  son  suffering 
loss  of  freedom  or  of  citizenship ; (3)  the  son  attaining  certain 
dignities;  (4)  emancipation.  All  these  modes  are  treated  of 
in  this  Title. 


1.  Cura  autem  is  qui  ob  aliquod 
maleficium  in  insulain  deportatur, 
civitatem  amitlit,  sequitur  ut,  qui 
co  mode  ex  numero  civiura  Konia- 
norum  tollitur,  perinde  ac  eo  mor- 
tao  desinant  iiberi  in  potestateejus 
esse.  Pari  ratione,  et  si  is  qui  in 
potestate  parenlis  ait,  in  insulain 
deportatus  fuerit,  desinil  in  potes- 
tate parentis  esse.  Sed  si  ex  indul- 
gentia  principnli  restiluti  fuerint, 
per  onraia  pristinura  statum  reci- 
piunt. 

Gai. 


1.  If  a man,  convicted  of  some 
crime,  is  deported  to  an  island,  he 
loses  the  rights  of  a Roman  citizen  j 
whence  it  follows,  that  the  children 
of  a person  thus  banished  cease  to 
bfe  under  his  power,  exactly  as  if  he 
were  dead.  Equally,  if  a son  is  do- 
ported,  does  he  cease  to  be  under  the 
power  of  his  father.  But,  if  by  the 
favour  of  the  emperor  any  one  is  re- 
stored, he  regains  his  former  posi- 
tion in  every  respect. 

i.  128. 


The  patria  potestas  belonging  exclusively  to  citizens,  and 
being  necessarily  exercised  over  citizens,  when  a parent  or 
son  lost  the  rights  of  citizenship,  or,  as  it  was  termed,  under- 
went a media  capitis  deminutio  (see  Tit.  16.  2.),  the  patria 
potestas  was  necessarily  at  an  end.  (Ulp.  Reg.  x.  3.)  The 
punishment  of  deportatio  in  inmlam  consisted  in  the  con- 
demned being  confined  within  certain  local  bounds,  whether 
really  those  of  an  island,  or  of  some  prescribed  space  of  the 
mainland,  and  being  considered  as  civilly  dead  (deportatus 
p>ro  mortuo  habetur  (D.  xxxvii.  4.  10.  8),  and  looked  on  as 
peregrinus,  not  as  a civis.  (Ulp  .It  eg.  x.  3.)  If  the  condemned 
was  recalled,  and  by  the  pardon  of  the  emperor  all  the  effects 
of  his  punishment  were  done  away,  he  was  said  to  be  restitufus 
in  integrum  : he  then  resumed  all  his  civil  rights,  and  was 
placed  as  exactly  as  possible  in  the  position  which  he  would 
have  held,  had  he  never  been  deportatus.  (Cod.  ix.  51.  1.) 
Many  texts,  instead  of  reading  in  this  section  restituti 
fuerint,  per  omnia  ....  recipiunt,  read  restituti  fuerint 
per  omnia,  making  restitutio  per  omnia  equivalent  to  resti- 
tutio in  integrum.  The  reading  adopted  in  the  text  sup- 
poses that  a restitutio  in  integrum  is  spoken  of  in  the  word 
restituti. 


2.  Relegati  autem  pntreg  in  in-  2.  A father  who  is  merely  banished 
aulam.in  potestatesua  liberos  reti-  by  relegation,  still  retains  his  cbil- 
neut.  Et  excontrarioliberirclegati  (Iren  in  his  power ; and  a child  who 
in  potestate  parentium  remanent.  is  relegated  still  remains  in  the 

power  of  bis  father. 

D.  xlviii.  22.  L 
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The  refoga.hu i was  merely  forbidden  to  leave  a certain 
spot,  and  bis  civil  status  was  in  no  way  altered.  (See  Ovid, 
Trist.  v.  11.) 

3.  Panic  servus  effectus  filios  3.  When  a man  becomes  a ‘ slave 
in  potestate  habere  desinit.  Servi  of  punishment  ’ he  ceases  to  have 
autem  pans?  ellieiuntur.  qui  in  his  sons  in  his  power.  Persons  be- 
inetallum  danmantur,  et  qui  bestiis  come  ‘ slaves  of  punishment’  who 
subjiciuntur.  are  condemned  to  the  mines,  or  ex- 

posed to  wild  beasts. 

D.  xlviii.  19.  17.  19. 


A slave  had  no  legal  power  over  his  children  ; in  whatever 
way,  therefore,  a father  became  a slave,  he  lost  his  power  over 
his  children.  When  a person  was  sentenced  to  work  in  the 
mines,  or  to  contend  with  wild  beasts  in  the  arena,  punish- 
ments only  inflicted  for  very  great  crimes,  he  became,  by  the 
mere  operation  of  his  sentence,  a slave.  But  as  there  was  no 
master  whoso  slave  he  could  be  considered,  it  was  said  that 
he  became  the  slave  of  the  punishment  (servus  poena) . 


4.  Filiusfamilias,  si  militavcrit 
vel  si  senator  vel  consul  fuerit 
factus.  manet  in  potestate  patris  ; 
militia  enim  vel  consulans  digni- 
tas  potestate  patris  filium  non  libe- 
ral. Sed  ex  constitutione  nostra, 
summa  patriciates  dignttas,  illieo 
imperialibus  codicillis  pricstitis, 
filium  a patria  potestate  liberat. 
Quis  enimpatiatur,  patrem  quidem 
posse  per  emancipationis  modum 
siuc  potestatis  ncxibus  filium  re- 
laxare,  imperatoriam  autem  cclsi- 
tudinem  non  valere  eum  quern  sibi 
patrem  elegit,  ab  aliena  cximerc 
potestate  ? 


4.  A son,  though  he  becomes  a 
soldier,  a senator,  or  a consul,  still 
remains  in  the  power  of  his  father, 
from  which  neither  military  service 
nor  consular  dignity  can  free  him. 
But  by  our  constitution  the  supreme 
dignity  of  the  patriciate  frees  the  son 
from  the  power  of  his  father  imme- 
diately on  the  grant  of  the  imperial 
patent.  It  is  obviously  absurd  that 
a parent  could  emancipate  his  son 
from  the  tie  of  his  power,  and  that 
the  majesty  of  the  emperor  should 
not  be  able  to  release  from  the  power 
of  another,  one  whom  he  hud  chOBen 
to  be  a father  of  tlie  State. 


D.  i.  7.  3 ; C.  xii.  3.  5. 


Under  the  old  Romnn  law  no  child  was  released  from  a 
father's  power,  by  having  any  dignity  or  office,  except  that  of 
a jtamen  dialis,  or  a vestal  virgin.  Persons  holding  either  of 
these  offices  without  undergoing  any  rapilis  deminntio,  or 
ceasing  to  be  members  of  their  father’s  family,  became  sui 
juris.  Justinian  conferred  the  privilege  on  those  enjoying  the 
dignity  of  the  patriciate,  and  at  a later  period  of  his  legislation 
enlarged  the  number  of  dignities  to  which  this  incident  was 
attached ; and  the  child  was  freed  from  the  power  of  his  father 
by  being  made  a bishop,  a consul,  quatstor  of  the  palace,  prai- 
torian  praefect,  or  muster  of  infantry  or  cav.lry;  and,  in 
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general  all  those  whose  dignity  exempted  them  from  the  bur- 
dens of  the  curia  were  freed  from  the  power  of  their  father. 
(Nov.  31 ; C.  x.  31.  66.)  When  under  Justinian’s  legislation 
a child  was  released  by  attaining  a dignity,  he  still,  as  in  the 
older  law,  remained  a member  of  his  father’s  family,  and  en- 
joyed all  his  rights  of  succession  and  agnation.  (Nov.  81.  2.) 

Constantine  changed  the  meaning  of  patricius,  by  making 
it  a title  of  the  highest  honour  conferred  on  persons  who  en- 
joyed the  chief  place  in  the  emperor’s  esteem.  The  power  of 
making  potncii  was,  in  general,  nsed  very  sparingly  by  the 
emperors,  and  hence  the  title  became  an  object  of  ambition 
even  to  foreign  princes. 

6.  Si  ab  hostibus  captus  fuerit  5.  If  a parent  is  taken  prisoner, 
parens,  quamvie  hostium  fiat,  ta-  although  he  becomes  the  slave  of  the 
men  pendet  jus  liberorum  propter  enemy  .yethispaternalpowerisonly 
jus  postliminii;  quia  hi  qui  ab  bos-  suspended,  owing  to  th ejus  poslli- 
tibus  capti  sunt,  si  reversi  fuerint,  minii,  for  captives,  when  they  re- 
omnia  pristina  jura  recipiunt.  Id-  turn,  are  restored  to  all  their  former 
cireo  reversus  etiam  liberos  liabe-  rights.  Thus,  on  his  return,  the 
bit  in  potestate;  quia  postliminium  father  will  hare  his  children  in  his 
fingit  eum  quia  captus  est,  semper  power:  for  the  postliminium  sup- 
in  eiritate  fuisse.  Si  vero  ibi  dc-  posesthattbecaptivehasneverbeen 
cesserit,  exinde  ex  quo  captus  est  absent.  If,  however,  a prisoner  dies 

?a ter.  filius  sui  juris  fuisse  videtur.  in  captivity,  the  son  is  considered  to 
pse  quoque  filius  neposve  si  ab  have  been  independent  from  the 
hostibus  captus  fuerit,  similiter  time  w hen  his  father  was  taken  pri- 
dicimus  propter  jus  postliminii,  jus  soner.  So,  too,  if  a son,  or  grandson, 
quoque  potestaus  parentis  in  sus-  is  taken  prisoner,  the  power  of  the 
penso  esse.  Dictum  est  autem  parent,  by  means  of  the  jus  posfli- 

Ctstliminium  a limi.ne  ct  post,  minii,  is  only  in  suspense.  The  term 
nde  eum  qui  ab  hostibus  captus  postliminium  is  derived  from  post 
in  fines  nostros  postea  pervenit,  and  limen.  We  therefore  say  of  a 
postliminio  reversum  rcete  dici-  person  taken  by  the  enemy,  and  then 
mus  ; nam  liminasicut  in  domibus  returning  into  our  territory,  that  he 
fiuem  quemdam  faciunt,  sic  et  is  come  buck  by  postliminium.  For, 
imperii  finem  limen  esse  vctcrcs  justas  the  threshold  forms  the  boun- 
vofueruut.  Hinc  et  limes  dictus  darv  of  a house,  sothe  ancients  have 
est,  quasi  finis  quidam  et  terminus ; termed  the  boundary  of  the  empire  a 
ab  eo  postliminium  dictum,  quia  threshold.  Whence  limes,  also,  is  de- 
eodem  limine  revertebatur,  quo  rived,  and  is  used  to  signify  a boun- 
amisBus  fuerat.  Sed  et  qui  captus  dury  and  limit.  Tbence  comes  the 
victis  hostibus  rccuperatur,  postli-  word  pos/Hminium,  because  the  pri- 
minio  rudiisse  cxistunatur.  soner  returned  to  the  same  limits 

whence  he  had  been  lost.  The  pri- 
soner, also,  who  is  retaken  on  the 
defeat  of  the  enemy,  is  considered 
to  return  by  postliminium. 

Gai.  i.  129  ; I),  xlix.  15.  29.  3 ; D.  xlix.  15.  26. 

By  the  jus  postliminii,  property  taken  in  war,  and  rctnken 
from  the  enemy,  was  restored  to  the  original  owners  (see  Bk. 
ii.  Tit.  1 . 17);  and  captives,  on  their  return  to  their  own 
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country,  were  re-established  in  all  their  former  rights.  When 
the  captive  returned,  all  the  time  of  his  captivity  was,  in  the 
eye  of  the  law,  blotted  out,  and  he  was  exactly  in  the  position 
he  would  have  held  if  he  had  not  been  taken  captive.  (D. 
xlix.  15.  21.  6.)  The  manner  of  his  return  was  quite  imma- 
terial. Nihil  interest  quomodo  captivus  re  versus  est.  (D. 
xlix.  15.  20.)  When  the  father  returned,  he  resumed  all  his 
rights  over  his  property,  and  his  patria  potestas  over  his  chil- 
dren ; w'hen  a child  returned,  he  regained  his  rights  of  succes- 
sion and  agnation,  and  at  the  same  time  he  fell  again  under 
the  patria  potestas  of  his  father.  (D.  xlix.  15.  if.)  If  the 
captive  did  not  return  from  captivity,  the  law  considered  him 
to  have  died  at  the  moment  of  his  captivity  commencing,  a 
point  important  with  regard  to  testaments  (see  Bk.  ii.  Tit.  12. 
5) ; and  also  as  making  children  sui  juris,  and  giving  them 
all  property  acquired  by  them,  from  the  time  of  the  parent’s 
captivity.  Gaius  says  that  in  his  time  this  point  in  favour  of 
the  children  was  not  established  (Gai.  i.  129) ; but,  at  any 
rate,  it  was  so  when  Ulpian  wrote.  (D.  xlix.  15.  18.) 


6.  Prteterea  emancipatione  quo- 
que  desinunt  liben  m potestate 
parentium  esse.  Sed  emaucipatio 
autea  quidem  vel  per  antiquam 
legis  obscrvationem  procedebat. 
qua;  per  imaginarias  veuditiones  et 
intercedentes  manumissioues  cele- 
brabatur,  vel  ex  impcriali  reseripto. 
N ostra  autem  providentia  et  hoc  iu 
melius  perconstitutionemreformn- 
vit,  ut  Actione  pristina  explosa, 
recta  via  ad  competentes  judices 
vel  magistratus  parentes  intrent,  et 
sic  Alios  suos  vel  Alias,  vel  nepotes, 
vel  neptes  ac  deinceps  sua  maiiu 
demitterent.  Et  tunc  ex  edicto 
pnctoris  in  hujus  filii  vel  Alia;  vel 
nepotis  vel  ncptis  bouis,  qui  vel 
qua;  a parente  manumissus  vel 
lunnumissa  fuerit,  eadem  jura  prte- 
stantur  parenti,  qu;c  tribuuntur 
patrono  m bonis  iiborti ; et  prie- 
terea,  si  itnpubes  sit  Alius  vel  Alia 
vel  ceteri,  ipse  parens  ex  manu- 
missione  tutelam  ejus  nanciscitur. 

Gai.  i.  132.  134 ; I).  xxxvii.  12.  1 


6.  Children , also,  cease  to  be  under 
the  power  of  their  parents  by  eman- 
cipation. Formerly  emancipation 
was  effected,  either  by  ndopting  the 
process  of  the  ancient  law,  consisting 
of  imaginary  sales,  each  followed  by 
a manumission,  or  by  imperial  re- 
script; but  we,  in  our  wisdom,  have 
introduced  a reform  on  this  point  by 
one  of  our  constitutions.  The  old 
Actitious  process  is  now  done  away 
with,  and  parents  may  now  appear 
direct^'  before  a proper  judge  or  ma- 
gistrate, and  free  from  their  power 
their  children,  or  grandchildren,  or 
other  descendants.  And  then,  ac- 
cording to  the  praetorian  edict,  the 
parent  has  the  same  rights  over  the 
goodsof  those  whom  he  emancipates, 
as  the  patron  has  over  the  goods  of 
his  freedman.  And  further,  if  the 
child  or  children  emancipated  are 
w ithin  thengeof puberty, the  parent, 
by  the  emancipation,  becomes  their 
tutor. 

D.  xxvi.  4.  3.  10;  C.  viii.  49.  5.  6. 


We  have  no  trace  of  any  other  form  of  giving  freedom,  in 
early  times,  than  that  of  emancipation.  In  the  law  of  the 
Twelve  Tables  we  find  it  laid  down,  ‘ Si  pater  filium  ter 
venumduit  (sells)  liber  csto.’  The  father  might  sell  his  son, 
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and  ho  would  then  he  in  the  mancipium  of  the  purchaser ; bnt 
when  the  purchaser  freed  him,  the  son  would  fall  again  under 
his  father’s  power.  This  might  happen  over  and  over  again, 
but  the  Twelve  Tables,  whether  making  a new  enactment,  or 
sanctioning  an  old  custom,  declared  that  after  a third  sale  the 
father’s  power  was  extinguished  for  ever.  This  may  perhaps 
have  been  originally  intended  as  a kind  of  check  on  the  father 
abusing  his  power  of  selling  his  son ; and  have  been  after- 
wards used  us  a means  of  giving  freedom  by  a fictitious  sale ; 
or  it  may  have  been  expressly  enacted  in  the  Twelve  Tables 
to  extinguish  all  doubts  whether  the  custom  of  freeing  from 
a father’s  power  by  three  sales  was  valid.  In  the  form  the 
fictitious  sale  took  in  the  times  of  historical  certainty,  the 
father  three  times  sold  his  son  to  a fictitious  purchaser,  who, 
between  the  first  and  the  second  sale,  and  also  between  tho 
second  and  the  third,  manumitted  the  son,  i.e.  discharged  him 
from  his  power  as  a master  which  he  had  acquired  by  the  sale. 
After  the  third  sale,  the  son  was  in  the  mancipium  of  the 
fictitious  purchaser, and  if  this  purchaser  had  manumitted  him, 
he  would  have  been  the  son’s  patron.  But  as  the  father  gene- 
rally wished  to  be  the  patron  of  his  son,  the  relation  giving 
him,  among  other  things,  the  right  of  succeeding  to  the  son  if 
intestate  and  childless,  the  purchaser,  instead  of  manumitting 
him,  resold  (rerun ncqmv it)  him  to  the  father,  who  then  him- 
self manumitted  him,  and  became  his  patron.  In  cases  where 
the  fictitious  purchaser  manumitted  the  third  time,  he  was 
considered  as  a trustee  for  the  father  of  all  the  rights  of 
patronage.  Originally,  an  express  contract  was  made,  con  - 
tracta  Jiducia,  to  bind  the  purchaser  to  remancipate  or  to 
manumit,  reserving  the  rights  of  patronage  to  the  father,  as 
the  case  might  be ; but  in  later  times  the  purchaser  was  con- 
sidered bound  by  an  implied  contract,  and  the  pnetorian  edict, 
as  we  learn  from  the  text,  secured  to  the  father  in  all  cases 
the  rights  of  patronage. 

As  the  law  of  the  Twelve  Tables  spoke  only  of  a son,  it 
was  considered  sufficient,  by  a strict  interpretation  of  the 
term  ‘ son,’  thnt  one  sale  instead  of  three  was  sufficient  in 
the  case  of  a daughter  or  grandchild.  (G.  i.  132.) 

Anastasius  introduced  a new  mode  of  freeing  the  child 
from  the  power  of  the  father.  The  emperor  issued,  in  cases 
where  he  thought  it  proper,  a rescript  authorising  the  emanci- 
pation ; and  this  rescript  being  registered  by  a magistrate, 
the  process  was  complete.  (C.  viii.  49.  5.) 

Justinian,  in  giving  the  greatest  possible  facility  to  eman- 
cipation, preserved  all  the  effects  which  the  process  had  had 
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under  the  old  system  of  fictitious  sales.  Bath  under  his 
system  and  that  of  Anastasius,  a child  could  be  emancipated 
in  his  absence,  which  was  not  possible  in  the  times  when  the 
old  forms  of  manumission  were  strictly  observed. 


7.  Admonendi  autem  sumus,  li- 
berum arbitrium  esse  ei  qui  (ilium 
et  ex  eo  nepntem  vel  neptem  in 
potestate  habebit,  (ilium  quidem 
potestate  dimittere,  nepoteui  vero 
vel  neptem  retinerc ; et  ex  diverso 
(ilium  quidem  in  potestate  retinere, 
nepotem  vero  vel  neptem  mnnu- 
mittere.vel  omnes  sui  juris  etBeere. 
Kadem  et  de  pronepote  et  pronepte 
dicta  esse  intelligautur. 

8.  Sed  et  si  pater  (ilium  quern  in 
potestate  babet,  avo  vel  proavo  na- 
turali,  seeundum  nostras  constitu- 
tiones  super  his  habitas,  in  adop- 
tionem  doderit : id  est,  si  hoe 
ipsum  actis  interveuientibus  apud 
competentemjudicem  manifestave- 
rit  pnesente  eo  qui  adoptatur  et  non 
contradicente,  nec  non  eo  pnesente 
qui  adoptat,  solvit ur  jus  potestatis 
patris  naturalis  ; transit  autem  in 
hujusmodi  parentem  adoptivum.  in 
eujus  persona  et  adoptionem  esse 
plenissimam  autea  diximus. 


C.  viii 


7.  It  is  also  to  be  observed,  that  a 
parent  having  in  Ilia  power  a son, 
and  by  that  son  a grandson  or  grand- 
daughter, may  emancipate  his  son, 
and  retain  in  his  power  his  grandson 
or  granddaughter;  or,  conversely, 
he  may  emancipate  his  grandson  or 
granddaughter,  and  retain  his  son 
in  his  power;  or,  he  may  make  them 
all  independent.  And  it  is  the  same 
in  the  ease  of  a great-grandson,  or 
a great-granddaughter. 

8.  If  a father  has  a son  in  his 
power,  and  gives  him  in  adoption  to 
the  son’s  natural  grandfather  or 
great-grandfather,  in  conformity 
with  our  constitutions  enacted  on 
this  subject,  that  is,  if  he  declares 
his  intention  in  a formal  act  before 
a competent  judge,  in  the  presence 
and  wit  bout  the  dissent  of  the  person 
adopted,  and  also  in  the  presence 
of  the  person  who  adopts,  then  the 
right  of  paternal  power  is  extin- 
guished as  to  the  natural  father, 
and  passes  from  him  to  the  adoptive 
father ; with  regard  to  whom,  as 
we  have  before  observed,  adoption 
preserves  all  its  effect*. 

4,7.  11. 


The  adoptive  father  could  not  acquire  any  patria  pot  ex  fan 
byfictitious  sales ; he  could  only  extinguish  that  of  the  natural 
father.  In  order  to  gain  it  himself,  he  had  recourse  to  another 
fictitious  process,  called  injure  cessio.  He  claimed  the  child 
as  his  before  a magistrate,  and  the  natural  father  not  with- 
standing the  claim,  the  child  was  given  into  the  patria  pot  est  ax 
of  the  adoptive  father.  For  the  change  made  by  Justinian  in 
the  law  of  adoption,  see  Tit.  11.  1. 


9.  Illud  autem  scire  oportet  .quod 
si  nnrus  tna  ex  fiiio  tuo  eonceperit, 
et  (ilium  postea  emaneipaverts  vel 
in  adoptionem  dederis  prsegnante 
mini  tua,  nihilominus  quod  ex  ea 
nascitur,  in  potestate  tua  nascitur; 
quod  si  post  emancipationem  vel 
adoptionem  conceptus  fuerit,  patris 
sui  emancipati  vel  avi  adoptivi 


9.  It  must  be  observed,  that,  if 
your  daughter-in-law  becomes  preg- 
nant, and  if  during  her  pregnancy 
youemancipateyourson.or give  him 
m adoption,  the  child  will  be  born  in 
your  power;  but  if  the  child  is  con- 
ceived subsequently  to  the  emanci- 
pation or  adoption,  he  is  born  in  the 
power  of  hi*  emancipated  father,  or 
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potestati  subjicitur;  et  quod  neque  his  adoptive  grandfather.  Children, 
naturalca  liberi  neque  aaoptivi  ullo  natural  or  adoptive,  have  almost  no 
pene  modo  possunt  cogere  parentes  means  of  compelling  their  parents  to 
de  potcstate  sua  eoa  dimittere.  free  them  from  their  power. 

Gai.  i.  135.137;  D.  i.  7.  31.  33. 

The  rights  of  a child  were  always  determined  by  reference 
to  the  moment  of  conception,  not  of  birth,  when  he  was  born 
in  junto  matrvmonio,  because  he  then  followed  the  condition 
of  his  father.  But  when  he  followed  the  condition  of  his 
mother,  as  he  did  when  he  was  born  out  of  jmtnm  matrimo- 
nitim,  reference  was  had  to  the  time  of  his  birth  (Cf.  i.  89), 
or,  in  the  later  law,  to  the  time  of  his  conception,  of  his  birth, 
or  to  any  intermediate  time,  as  might  be  most  favourable  to 
him.  (See  Tit.  4.  pr:) 

The  exceptional  cases  alluded  to  in  the  words  neque  ullo 
pene  modo  only  occurred  where  the  father  attempted  to  make 
a base  use  of  his  power  over  his  children,  or  abandoned  them 
(C.  xi.  40.  6;  C.  viii.  52.  2);  or  when  a person,  adopted 
under  the  age  of  puberty,  on  attaining  that  age,  compelled 
his  adoptive  father  to  emancipate  him.  (D.  i.  7.  33.). 

Tit.  XIII.  DE  TDTELIS. 

Transeamus  nunc  ad  aliam  divi-  Let  us  now  proceed  to  another  di- 
sionem  personarum ; nam  ex  his  vision  of  persons.  Ofthosewhoare 
personis  qua;  in  potestate  non  sunt,  not  in  the  power  of  a parent,  some 
qua'dam  velin  tutelasunt  vel  in  cu-  arc  under  a tutor,  someunderacura- 
ratione,qua;damneutrojuretenen-  tor,  some  under  neither.  Let  us 
tur.  Videamus  ergo  de  his  qui  in  treat,  then,  of  those  persons  who  are 
tutela  vel  curatione  sunt : ita  enim  under  a tutor  or  curator ; for  we 
intelligemus  ceteras  personas  qua;  shall  thus  ascertain  who  are  they 
ncutrojure  tenentur.  Acpriusdi-  who  are  not  subject  to  either.  And 
spiciamus  de  his  quee  in  tutela  first  of  persons  under  a tutor, 
sunt. 

Gai.  i.  142,  143. 

This  is  rather  a subdivision  of  persons  sui  juris  than  an- 
other division  of  persons  generally.  There  were  some  persons 
who  were  exempt  from  the  patria  potest  as,  and  yet  required 
constant  protection  and  assistance.  When  this  arose  from 
youth,  or,  in  the  old  law  of  Home,  from  the  incapacity  sup- 
posed always  to  attach  to  females  ( propter  animi  levitatem, 
Gai.  1.  144),  the  protector  was  called  a tutor ; when  it  arose 
from  mental  incapacity,  he  was  called  a curator.  The  two 
offices  greatly  resembled  each  other;  but  there  was  one  leading 
distinction  between  them.  The  tutor  was  said  to  be  given  to 
the  person ; he  not  only  administered  the  propertyof  the  pupil, 
but  he  also  supplied  what  was  wanting  to  complete  the  pupil's 
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legal  character.  The  curator  was  said  to  be  given  to  the  pro- 
perty : his  duty  was  exclusively  to  see  that  the  person  under 
his  care  did  not  waste  his  goods.  (See  Iutrod.  sec.  43.) 

1.  Est  autem  tutela  (lit  Servius  1.  Tutelage,  as  Serviua  has  de- 
deBnivit)  vis  ac  potest  ns  in  capita  fined  it,  is  an  authority  and  povrer 
libero, ad tuendum  eumqui  propter  over  a free  person,  given  and  per- 
fetatem  se  defendere  nequit,  jure  mitted  by  the  civil  law,  in  order  to 
civili  data  ac  permissa.  protect  one  whose  tender  years  pre- 

vent hint  defending  himself. 

D.  xxvi.  1.  1. 


By  a free  person  is  meant  here  one  sui  juris.  The  power 
of  a tutor  (vis  ac  potestas  being  merely  a redundant  expres- 
sion) was  either  given  (data)  by  the  civil  law,  when  it  de- 
volved on  the  next  of  kin,  or  allowed  ( permissa ) by  that  law, 
when  it  was  conferred  by  testament. 


2.  Tutores  autem  sunt,  qui  earn 
vim  ac  potestatem  habent,  exque 
ipsa  re  nomen  ccperuut.  Itaque 
appellantur  tutores,  quasi  tuitores 
aique  defensores,  sieut  seditui  di- 
cuntur  qui  cedes  tuentur. 


3.  Permissum  est  itaque  paronti- 
bus,  liberisimpuberibusquos  in  po- 
testate  habent,  testamento  tutores 
dare,  et  hoc  in  filios  filinsque  pro- 
cedit  omnimodo.  b’epotibus  tamcn 
neptibusque  ita  demum  parentes 
possunt  testamento  tutores  dare, 
si  post  mortem  coruin  in  pairis  sui 
potestatem  non  sunt  recasuri.  Ita- 
que si  filius  tuus  mortis  turn 
tempore  in  potestate  tua  sit,  ne- 
potes  ex  eo  non  poterunt  tesla- 
mento  tuo  tutorem  linbere,  quamvis 
in  potestate  tua  fuerint : scilicet, 
quia  mortuo  te  in  potestatem  patris 
sni  recasuri  sunt., 


Gai.  i. 


2.  Tutors  are  those  who  have  this 
authority  and  power,  and  they  take 
their  name  from  the  nature  of  their 
office  ; for  they  are  called  tutors,  as 
being  protectors  (tuilorei i)  and  de- 
fenders ; just  as  those  who  have  the 
care  of  the  sacred  edifices,  are  called 
aditui. 

3.  Parentsmaygive  tutors  by  tes- 
tament to  such  of  their  children  as 
have  notattainedtheageof  puberty, 
and  are  under  theirpow  er.  And  tins, 
without  any  distinction,  in  the  case 
of  all  sons  and  daughters.  But 
grandfathers  can  only  give  tutors  to 
their  grandchildren  when  these  will 
not  fall  under  the  power  of  their 
father  on  the  death  of  the  grand- 
father. Hence,  if  your  sou  is  in 
your  power  at  the  time  ofyour  death, 
your  grandchildren  by  that  son  can- 
not have  a tutor  appointed  them  by 
your  testament,  although  they  were 
in  your  power  ; because,  at  your  de- 
cease, they  w ill  fall  under  the  pow  er 
of  their  father. 

44.  146. 


The  law  of  the  Twelve  Tables  said,  ' Uti  letjassit  super 
pectin  in,  tutelave  sure  rei,  ita  jus  esto.’  None  but  the  head 
of  the  family  could  appoint  a tutor  by  testament,  and  for 
none  but  children,  or  descendants  in  his  power,  who  were  in- 
cluded in  the  term  sua  res.  Further,  he  could  only  appoint 
a tutor  for  those  who,  on  his  death,  became  sui  juris,  and 
were  under  age. 
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4.  Cum  au torn  in  compluribug  4.  Posthumous  children,  as  in 

nliis  causia  poatumi  pro  jam  natis  many  other  respects,  ao  also  in  this 
habentur,  et  in  hae  causa  placuit  respect,  are  considered  aa  already 
non  minus  postumis  guam  natis  born  before  the  death  of  their  fa- 
teatamento  tutores  dart  posse  : ai  thera  ; and  tutors  may  be  given  by 
modo  in  ea  causa  sint  ut,  ai  vivis  testament  to  posthumous  children, 
parentibua  nascerentur,  sui  et  in  as  well  as  to  children  already  born, 
potestate  eorum  fierent.  provided  that  the  posthumous  chil- 

dren, had  they  been  born  in  the  life- 
timeof  theirfather,  would  have  been 
sui  heredes,  and  in  their  father’s 
power. 

Gai.  i.  147. 

It  was  a maxim  of  Roman  law  that  nothing  could  be  given 
by  testament  to  an  uncertain  person,  and  a posthumous  child 
was  looked  on  in  this  light,  so  much  so  that  he  could  not  be 
heir,  nor  take  a legacy,  nor  have  a tutor  appointed  by  will ; 
afterwards  this  was  so  far  modified  that,  as  far  as  regarded  the 
chief  of  his  family,  he  was  looked  on  as  if  born  in  the  father’s 
lifetime  (pro  jam  nato  habcbatur) ; that  is,  the  ascendant 
might  make  him  heir,  disinherit  him,  give  him  a legacy,  or 
appoint  a tutor  for  him. 

It  was  not  until  the  time  of  Justinian  that  the  posthumous 
child  of  a stranger  was  capable  of  taking  under  a testament. 
(See  note  on  Bk.  ii.  20,  28.)  The  words  compluribug  in 
caving  arc  extracted  from  Gaius;  Justinian  left  no  point  of 
difference  between  the  posthumous  child  and  the  child  born 
in  its  father’s  lifetime. 

By  the  term  mi  lieredes  were  meant  those  persons  who, 
on  the  death  of  the  head  of  the  family,  having  no  one  above 
them  in  the  line  of  ascent,  became  sui  juris,  and  were  the 
necessary  heirs  of  the  deceased,  if  intestate.  (See  Introd. 
sec.  77.) 

5.  Sed  ai  emancipate  filio  tutor  5.  But,  if  a father  givcB  a tutor 

a patre  teatameuto  datus  fuerit,  by  teatanienttohisemancipatcdaon, 
confirmandua  eat  ex  aententm  prre-  the  appointment  must  be  confirmed 
sidia  omnimodo,  id  eat,  sine  inqui-  by  the  sentence  of  the  prates  in  all 
sitione.  cases,  that  is,  without  inquiry. 

D.  xxvi.  3,  i. 

The  emancipated  child  not  being  in  the  power  of  his  father, 
not  being  the  father’s  res,  could  not,  strictly  speaking,  be 
subject  to  the  father’s  directions  as  to  his  tutor ; but  a magis- 
trate had  power  to  carry  out  an  appointment  of  a tutor  in  a 
testament  if  there  was  only  this  technical  objection  to  be  sur- 
mounted. The  wishes  of  a father  were  considered  so  sure  an 
indication  to  the  magistrate  of  the  fittest  person  to  be  tutor, 
that  they  were  always  carried  out  without  examining  into  tho 
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suitability  of  the  appointment  (nine  inquisition*),  unless  some 
change  in  the  position  of  the  tutor  since  the  making  of  the 
testament  made  him  obviously  unfit  for  the  office.  (D.  xxvi. 
111.  8.  9.) 

A father  could  appoint  by  testament  a tutor  for  his  natural 
children  if  he  left  them  property;  and  the  mother,  the  patron, 
and  indeed  any  one  who  left  property  to  infants  sui  juris, 
might  appoint  a tutor  by  testament,  and  the  magistrate  carried 
out  the  appointment,  but  in  these  cases  not  until  he  had 
examined  all  the  circumstances  of  the  case.  (D.  xxvi. 
111.  2.  4.) 

Tit.  XIV.  QUI  TESTAMENTO  TUTORES  DARI 
POSSUNT. 

Dari  autem  potest  tutor  non  Not  only  a father  of  a family  may 
solum  paterfamilias,  sed  etiam  be  appointed  a tutor,  but  also  a sou 
liliusfamilias.  of  a family. 

The  office  of  tutor  was  looked  on  as  in  some  respects  a 
public  one,  as  the  tutor  supplied  what  was  wanting  to  the 
•persona  of  a citizen;  and  a filiusfamUias  was  always  capable 
of  bolding  any  public  office.  (D.  i.  6.  9.) 

Any  one  could  be  made  a tutor  with  whom  there  was  the 
testa menti fact io  (D.  xxvi.  2.  21),  or,  in  other  words,  any  one 
who  had  the  rights  of  citizenship  sufficiently  to  enable  him  to 
go  through  the  peculiar  forms  of  Roman  law. 

I.  Sed  ct  servus  proprius  testa-  1.  A man  may  also  by  testament 
mento  cum  libertate  recte  tutor  appoint  as  a tutor  bis  own  skive,  at 
dari  potest.  Sed  sciendum  esteum,  the  same  time  giving  him  hisliberty. 
et  sine  libertate  tntorem  datum,  But  it  must  be  observed  that  if  a 
tacitelibortatemdirectamaccepisse  slave  be  appointed  tutorwithout  an 
videri,  et  per  hoc  recte  tutorem  express  gift  of  liberty,  he  is  still  held 
esse.  Plane  si  per  errorem  quasi  to  receive  by  implication  a direct 
liber  tutor  datus  sit,  aliud  di-  freedom,  and  thus  can  legally  accept 
eendum  est.  Servus  autein  alienns  the  offiee  of  tutor.  If,  however,  it  is 
pure  inutiliter  testamento  datur  by  mistake,  and  from  the  testator 
tutor;  sed  ita cum libcrerit,  utilitcr  supposing  him  to  be  free,  that 
datur.  Proprius  autem  servus  in-  he  is  appointed  tutor,  the  decision 
utiliter  eo  niodo  tutor  datur.  would  he  different.  The  appoint- 

meutof  a slave  belonging  to  another 
person  as  tutor  is  ineffectual,  if  un- 
conditional ; but  is  valid  when  made 
with  this  condition  ‘when  he  shall  bo 
free.’  If,  however,  any  one  appoints 
his  own  slave  with  such  a condition, 
the  appointment  is  void. 

D.  xxvi.  2.  32.  2. 
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A slave  was  incapable  of  holding  any  legal  office.  It  was 
therefore  necessary  to  enfranchise  him  in  order  that  he  might 
become  a tutor.  If  the  appointment  were  made  without  ex- 
press enfranchisement,  it  was  the  opinion  of  Paul  (D.  xxvi. 
2.  32.)  that  the  appointment  implied  enfranchisement,  and  this 
as  if  given  by  the  testator  himself  {directa),  and  not  entrusted 
to  his  heir  to  give  (fideicommixmria) . Valerian  and  Gallian, 
however,  decided  subsequently  by  a rescript  (C.  vii.  4. 9),  that 
it  was  only  a libertas  fideicommissaria)  which  such  an  ap- 
pointment carried  with  it.  Justinian  here  restores  the  autho- 
rity of  the  former  opinion. 

The  appointment  of  the  slave  of  another  carried  with  it  the 
libertas  fideicommissaria,  that  is,  it  was  incumbent  on  the 
heir  to  purchase  and  emancipate  the  slave,  who  could  then 
discharge  the  office  of  tutor.  (D.  xxvi.  2.  10.  4.)  If  the  heir 
was  not  able  to  purchase  the  slave,  then  the  slave  could  not 
act  as  tutor  until  he  gained  his  freedom  in  some  other  way. 
Even  if  the  testator  had  not  used  the  words  cum  liber  erit,  or 
some  corresponding  expression,  he  was  presumed  to  have  in- 
tended to  have  used  them  unless  a contrary  intention  ap- 
peared. (Cod.  vii.  4.  9.)  If  a testator  said  of  his  own  slave 
that  he  was  to  be  tutor  when  free,  this  showed  that  the 
testator,  who  had  the  power  to  enfranchise  him,  did  not 
choose  to  exercise  it;  and  as  he  thus  voluntarily  made  his 
own  appointment  void  the  law  would  not  help  him. 

2.  Furiosus  vel  minor  viginti  2.  If  a madman  or  a person  under 

quinque  annis  tutor  testamento  the  age  of  twenty-five  years  is  by  tes- 
datus  tutorerit,  cum  compos  mentis  tament  appointed  tutor,  the  one  is  to 
aut  major  vigiuti  quinque  annia  begin  to  act  when  he  becomes  of 
factus  fuerit.  sound  mind,  and  the  other  when  he 

has  completed  his  twenty -fifth  year. 

D.  xxvi.  1.  11 ; xxvi.  2.  32.  2. 

Meanwhile  the  magistrate  would  appoint  another  tutor. 
(See  Tit.  20.) 

3.  Ad  certum  tempus,  scu  ex  3.  There  ia  no  doubt  that  a tutor 

eerto  tempore,  vel  sub  couditione,  may  be  appointed  either  until  a cer- 
vel  auteheredia  institutionem  posse  tain  time,  or  from  a certain  time,  or 
dari  tutorem  non  dubitatur.  conditionally,  or  before  the  institu- 

tion of  an  heir. 

The  old  law  regarded  the  naming  the  persons  designed  to 
take  as  heirs  under  the  testament  as  the  base  of  the  testament, 
and  passed  over  every  declaration  of  the  testator’s  wishes 
placed  before  this  as  out  of  due  order  and  entirely  void.  The 
Proculians  (Gai.  ii.  231)  thought  this  ought  not  to  be  ex- 
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tended  to  the  appointment  of  a tutor,  and  Justinian  did  away 
with  the  doctrine  altogether. 

4.  Cert®  autem  rei  vel  causro  4.  A tutor  cannot  be  appointed  for 
tutor  dari  non  potest,  quia  persoma  a particular  thing  or  business,  aa  it  is 
non  causte  vel  rei  datur.  to  a person,  and  not  for  a business  or 

a thing,  that  a tutor  is  appointed. 

D.  xxvi.  2.  12.  14. 

The  tutor  had  to  take  charge  of  the  whole  interests  of  the 
pupil,  and  therefore  to  .appoint  him  to  take  charge  of  his  in- 
terest in  any  one  matter  only  was  inconsistent  with  the  nature 
of  his  office,  and  such  an  appointment  was  void.  (D.  xxvi. 
2.  13.)  If,  however,  the  property  of  the  pupil  was  situated 
in  provinces  far  apart  from  each  other,  a separate  tutor  might 
be  appointed  to  take  care  of  his  interests  in  each  province. 
(D.  xxvi.  2.  15.) 

6.  Si  qnis  filiahus  suis  vel  filiis  5.  If  any  one  appoint  a tutor  to 
tutores  dederit,  etiam  postumie  vel  his  sons  or  daughters,  he  is  held  also 
postumo  dedisse  videtur  ; quia  filii  to  appoint  him  as  tutor  to  his  post- 
vel  filise  appellntione  postunius  vel  humous  children  ; because  under 
postuma  continetur.  Quod  si  ne-  the  appellation  of  son  or  daughter,  a 
I Kites  sint,  an  appellatione  filiorum  posthumous  son  or  daughter  is  in- 
et  ipsis  tutores  dati  sunt  P Dicen-  eluded.  Hut  if  there  are  grand- 
dum  est  ut  ipsis  quoque  dati  vide-  children,  are  they  included  in  the 
antur,  si  modo  liberos  dixit : cete-  appointment  of  a tutor  to  sons  P We 
rum  si  filios,  non  continebuntur  ; answer,  that  under  an  appointment 
aliter  euim  filii,  aliter  nepotes  ap-  to  children,  grandchildren  are  in- 
pellantur.  Plano  si  poatumis  de-  eluded,  but  not  under  an  appoint- 
derit,  tarn  filii  postumi  quatn  cetcri  ment  to  sons ; for  son  and  grandson 
liDeri  continebuntur.  are  quite  distinct  words.  But.  if  a 

testator  appoints  a tutor  to  his  post- 
humous descendants,  the  term  ob- 
viously includes  all  posthumous  chil- 
dren, whether  sons  or  grandsons. 


Tit.  XV.  DE  LEGITIMA  ADGNATORUM  TUTELA. 


Quibus  autem  testamento  tutor  They  to  w hom  no  tutor  has  been 
datus  non  sit,  his  ex  legeduodecim  appointed  by  testament  have  their 
tabularum  adgnati  sunt  tutores,  qui  Agnati  as  tutors,  by  the  law  of  the 
vocantur  legitimi.  Twelve  Tables,  and  such  tutors  are 

called  ‘ legal  tutors.’ 

D.  xxvi.  4. 1 ; Gai.  i.  155. 

Tutores  legitimi  was  a general  term  applied  to  all  tutors 
appointed  by  law,  and  especially  by  the  law  of  the  Twelve 
Tables,  or  according  to  some  inference  from  its  provisions,  as 
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in  the  case  of  patrons.  We  do  not  know  the  exact  terms  of 
the  law  of  the  Twelve  Tables  on  this  subject. 

1.  Sunt  autera,  adgnnti,  cognati  1.  Agnati  are  those  who  are  related 

per  virilis  scxus  cognationein  eon-  to  each  otlicr  through  males,  that  is, 
juncti,  quasi  a patre  cognati:  veluti  as  related  through  the  father,  as  a 
(rater  eodem  patre  natus,  patris  brother  by  the  same  father,  or  the 
filius  neposve  ex  eo  ; item  patruus  son  of  a brother,  or  the  son  of  such 
et  patrui  filius,  neposve  ex  eo.  At  a son  j or,  again,  a father's  brother, 
qui  per  feminini  sexus  personas  or  a father’s  brother’s  son,  or  the  son 
cognatione  junguntur,  non  sunt  of  such  a son.  But  those  who  are 
adgnati,  sod  alias  naturali  jure  cog-  related  to  us  through  females  are  not 
nati.  Itaque  amitai  tu®  filius  non  agnati , but  merely  coynati  by  their 
est  tibi  agnatus,  sed  eognatus,  et  nntural  relationship  Thus  the  son 
invicem  scilicet  tu  illi  eodem  jure  of  a father's  sister  is  related  to  you 
conjungeris;  quia  qui  nascuntur,  not  by  agnation  but  by  cognation, 
patris  non  matris  familiam  se-  and  you  are  also  related  to  him  by 
qunntur.  cognation ; as  children  belong  to 

the  family  of  their  father,  and  not 
to  that  of  their  mother. 

Gsi.  i.  156. 

The  law  gave  the  right  of  relationship,  such  as  inheritance 
and  appointment  as  tutors,  to  the  agnati  only.  All  persons, 
related  by  ties  of  blood,  were  coynati  to  each  other.  Within 
this  larger  circle  the  members  of  any  one  family  were  agnati 
to  each  other.  A family,  in  this  sense,  consisted  of  all  persons 
related  to  each  other,  by  having  a common  ancestor,  iu  whoso 
power,  if  he  were  alive,  they  would  all  be.  A brother  and 
sister,  for  instance,  were  agnati,- and  a nephew  and  aunt,  by 
the  father’s  side.  For  if  the  grandfather  were  alive,  all  would 
be  in  his  power.  But  the  tie  was  dissolved  by  the  sister  or 
aunt  marrying  in  manum  (see  lntrod.  sec.  40} ; and  as  the 
children  of  females  would  be  iu  the  power  of  the  husband, 
they  could  never  be  agnati  to  their  mother’s  agnati,  except 
by  adoption  ; and  hence  it  is  here  said  that  agnati  are  related 
through  males  only.  By  the  118th  Nov.  Justinian  abolished 
the  distinction  botween  agnati  and  coynati,  and  the  nearest 
iu  blood  was  thenceforth  the  tutor  legitimm. 

2.  Quod  autem  lex  ab  intestato  2.  The  law  of  the  Twelve  Tables, 
vocatad  tuu'lam  adgnatos.noii  lianc  calliug  th e agnati  to  be  tutors  in 
liabet  significationem,  si  omuino  case  of  intestacy,  does  not  refer 
non  fecerit  testamentum  is  qui  po-  merely  to  the  ease  of  a person  who 
terattutores  dare;  sed  si,  quantum  might  have  appointed  a tutor,  dying 
ad  tutclam  pertinet,  intestatus  de-  without  having  made  any  testament 
ecsserit;  quod  tunc  quoijue  aeeidere  at  all,  but  also  to  that  of  a person 
intelligitur,  cum  is  qui  datus  est  dying  intestateonlysofarasregards 
tutor,  vivo  testatore  decesserit.  the  appointment  of  a tutor,  and  this 

includes  the  case  of  a tutor  nomina- 
ted by  testament,  dying  iu  the  life- 
time of  the  testator. 

D.  xxvi.  4.  6. 
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It  was  necessary  to  state  expressly  that  the  testament  was 
good,  as  far  as  it  went,  and  that  the  law  remedied  its  deficiency 
by  making  the  agnati  tutors,  because  it  was  a maxim  of  Roman 
law  that  a man  could  not  die  partly  testate  and  partly  intestate. 

3.  Sed  adgnationis  quidem  jus  3.  The  right  of  agnation  is  ordi- 
omnibus  modis  capitis  deminutioue  narily  taken  away  by  every  capitis 
plerumqueperimitur,namadgnatio  deminutio,  or  r.lianifeof status,  for  ag- 
juris  est  nomen.  Cognationis  vcro  nation  is  a civil  right : but  the  right 
jus  non  omnibus  modis  commu-  of  cognation  is  not  lost  by  every 
tatur ; quia  civilis  ratio  civilia  qui-  kind ofrai/nltsde»unutiu,foralthough 
dera  j ura  corrurapere  potest,  natu-  civil  law  may  destroy  civil  rights, 
rolia  vero  non  utique.  it  cannot  destroy  natural  rights. 

Gai.  i.  158. 

The  tie  of  agnation  being  created  by  law,  could  also  be  dis- 
solved by  it : not  so  that  of  cognation,  which  was  a tie  of 
nature.  But  the  law  could  take  away  the  legal  rights  attach- 
ing to  the  natural  tie;  and  this  it  did  in  the  case  of  the 
Maxima  capitis  deminutio.  (See  next  Title,  6.) 


Tit.  XVI.  DE  CAPITIS  DEMINUTIONE. 


Est  autem  capitis  deminutio  prio-  The  capitis  deminutio  is  a change 
ri8  status  commutatio,  eaque  tribus  of  status , which  may  happen  in  three 
modis accidit : nam  aut  maxima  est  ways:  for  it  is  either  the  greatest 
capitis  deminutio,  aut  minor  quam  capitis  deminutio,  the  less.alsocalled 
quidammediamvocant.autminima.  the  middle,  or  the  least. 

Gai.  i.  159. 

In  examining  the  subject  of  status,  we  have  to  consider  not 
only  the  position  of  those  who  have  it,  and  of  those  who  have 
not  it,  but  also  of  those  who  having  had  it,  lose  it.  By  capitis 
deminutio  is  meant  the  loss  of  status,  the  ceasing  to  have  the 
capacity  to  hold  and  be  subject  to  rights.  If  a freeman  lost 
his  liberty  or  underwent  the  greatest  capitis  deminutio,  he 
ceased  to  have  any  legal  capacity  at  all,  and  therefore  the  loss 
of  the  status  libertatis  involved  the  loss  of  the  statm  civitatis 
and  the  status  families.  The  loss  of  the  status  civitatis  in- 
volved the  loss  of  the  status  families,  but  did  not  involve  the 
loss  of  the  status  libertatis. 


1.  Maxima  capitis  deminutio  est, 
cum  aliquis  simul  et  civitatcm  ct 
libertatem  amittit:  quod  accidit  in 
his  qui  servi  pcenai  effieiuntur  atro- 
citate  sententiie,  vel  libertis  ut  in- 
gratis  erga  patronos  condemnatis, 


1.  The  greater  capitis  deminutio 
is,  when  a man  loses  both  his  citizen- 
ship and  bis  liberty  ; as  they  do  who 
by  a terrible  sentence  aremado  ‘ the 
slavesof  punishment;'  and  freedmeu, 
condemned  to  slavery  for  ingratitude 
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Tel  qui  se  ad  pretium  participandum  towards  their  patrons  ; and  all  those 
venumdari  passi  sunt.  who  suffer  themselves  to  be  sold  in 

order  to  share  the  price  obtained. 

Gai.  i.  160;  D.  xxriii.  3.  6.  6 ; xxv.  3.  7.  1. 

For  the  meaning  of  servi.  poence,  see  Tit.  12.  sec.  3. 

2.  Minor  sive media  capitis  demi-  2.  The  less  or  middle  capitis  dcmi- 

nutio  est,  cum  civitas  (juidem  emit-  nu/iu  is,  when  a man  loses  his  citi- 
titur,  libertas  vero  retmctur ; quod  zenship,  but  retains  his  liberty  ; as  is 
accidit  ei  eui  aqua  et  igni  inter-  the  case  when  any  one  is  forbidden 
dictum  fuerit,  vel  ei  qui  in  insulam  the  use  of  fire  and  water,  or  is  de- 
' deporta tus  est.  ported  to  an  island. 

Gai.  i.  161. 

In  this  kind  of  capitis  deminutio,  as  well  as  in  the  preceding, 
the  position  in  the  familia  was  lost,  its  rights  belonging  only 
to  citizens.  In  this  lesser  kind,  freedom  is  preserved ; but  tjio 
person  who  undergoes  the  changeof  status  becomes  a stranger, 
peregrinus  fit.  (Uli\  Reg.  10.  3.)  It  was  a maxim  of  Roman 
law,  that  no  ono  could  cease  to  be  a citizen  against  his  will. 
Civitatem  nemo  unquam  ullo  populi  jitssu  amittit  invitus. 
(Cic.  pro  Bom.  20.)  The  condemned  was  therefore  denied  the 
necessaries  of  life,  until  he  was  driven  to  withdraw  himself 
from  the  city.  Id  autem  ut  esset  faciendum,  non  ademptions 
civitatis,  sed  tcrti,  et  aqua:  et  ignis  interdictions  faciebant.  (Cic. 
pro  Bom.  30.)  The  aquas  et  ignis  interdictio  thus  became  a 
form  by  which  a scntenceof  pcrpotual  banishmentwas  inflicted. 
The  depiortatio  in  insulam  superseded  this  form.  (D.  xlviii.  29. 
2.)  The  person  who  was  banished  was  confined  to  certain 
limits,  out  of  which  he  could  not  stir  without  rendering  him- 
self punishable  with  death.  This  must  be  kept  distinct  from 
simple  relcgatio,  which  was  also  an  exile  within  prescribed 
limits,  but  did  not  in  any  way  affect  the  status.  (D.  xlviii. 
22.  7.) 

3.  Minima  capitis  deminutio  est  3.  The  least  capitis  deminutio  is, 

cum  et  civitas  et  libertas  retinetur,  when  a person's  status  is  changed 
sed  status  hominis  commutatur:  without  forfeiture  either  of  citizen- 
quod  accidit  in  his  qui,  cum  sui  ship  or  liberty ; as  when  a person  sui 
juris  fuerint,  ccepcrunt  alieno  juri  juris  becomes  subject  to  the  power 
subjecti  esse,  vet  contra.  of  another,  or  a person  aliens  juris 

becomes  independent. 

Gai.  i.  162. 

The  status  was  not  impaired  by  the  change  of  family,  but 
the  family  position  of  the  citizen  was  altered.  Therefore  Ulpian 
says  the  minima  capitis  deminutio  takes  place  salvo  statu. 
(D.  xxxviii.  17.  1.)  What  is  said  here  of  change  of  family 
by  arrogation  and  emancipation  must  be  extended  to  adoption. 
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(D.  iv.  5.  3.)  In  old  times,  the  wife  who  passed  in  mannm 
viri,  or  the  freeman  who  was  given  in  mancipio  underwent 
this  minima  capitis  deminutio.  (Gai.  1.  102.) 

After  the  words  vel  contra,  at  the  end  of  this  paragraph, 
some  texts  have  the  following  words:  veluti  si  jUinsfamilias 
a patre  emancipatus  fuerit,  est  capite.  deminutus.  The  addi- 
tion is  probably  owing  to  some  writer  having  perceived  that 
it  was  only  in  the  case  of  emancipation  that  it  was  true  that 
when  a person  became  sui  juris  he  was  capite  minutus.  There 
was  no  change  of  family  when  a son  became  sui  juris  on  the 
death  of  his  father. 

4.  Servus  autem  manumissus  4.  A Blare  who  is  manumitted  is 

capite  non  minuitur,  quia  nullum  not  said  to  be  capite  minutus , as  he 
caput  habuit.  has  no  ‘ caput, ’ or  civil  existence. 

D.  iv.  5.  3.  1. 

5.  Quibus  autem  dignitas  magis  3.  Those  n hose  dignity  rather  than 

quam  status  permutatur,  capite  non  their  status  is  changed,  do  not  suffer 
minuuntur ; et  ideo  senatu  motum  a capitis  deminutio,  as  those,  for  in- 
capite  non  miuui  constat.  stance,  who  are  removed  from  the 

senatorial  dignity. 

D.  i.  9.  3. 

6.  Quod  autem  dictum  est  mnncre  6.  In  saying,  that  the  right  of  cog- 

cognationis  jus  et  post  capitis  demi-  nation  remains  in  spite  of  a capitis 
nutionem,  hoc  ita  est,  si  minima  deminutio,  wc  wore  speaking  only  of 
capitis  deminutio  interveniat;  ma-  the  least  deminutio,  after  which  the 
net  enim  cognatio.  Nam  si  maxi-  cognation  subsists.  For,  by  the 
ma  capitis  deminutio  currat,  jus  greater  deminutio,  as,  for  example,  if 
quoque  cognationis  perit,  ut  puta  one  of  the  cognati  becomes  a slave, 
servitute  alicujus  cognati;  et  ne  the  right  of  cognation  is  wholly  de- 
quidem  si  manumissus  fuerit,  re-  stroyed,  so  as  not  to  be  recovered 
cipit  cognationem.  Sed  et  si  in  even  by  manumission.  So,  too,  the 
iusulam  quis  deportatus  sit,  cog-  right  of  cognation  is  lost  by  the  less 
natio  solvitur.  or  middleaeaiinulto. as, forexample, 

by  deportation  to  an  island. 

D.  xxxviii.  8.  5.  7. 

A change  of  the  civil  family  by  adoption  or  arrogation  never 
dissolved  the  natural  tie  of  cognatio,  or  destroyed  its  attendant 
civil  rights ; but  these  were  destroyed  by  a sentence  which 
involved  the  loss  of  the  civitas.  And  if  the  civitas  were  once 
lost  and  then  regained,  the  restored  or  rather  new,  civis,  was 
in  all  respects  the  founder  of  a new  family,  excepting  when  he 
was  restitutus  in  integrum,  that  is,  restored  by  the  emperor  to 
the  same  position  that  he  had  formerly  held.  (See  Tit.  12.  1.) 

7.  Cum  autem  ad  adgnatos  tutela  7.  The  right  to  be  tutor,  which 
pertineat,  non  simul  ad  omnes  per-  belongs  to  the  agnati,  does  not  be- 
tinet,  sed  ad  eos  tantum  qui  proxi-  long  to  all  at  the  same  time,  but  to 
miore  gradu  sunt,  vel  si  pluresejus-  the  nearest  in  degree  only;  or,  if 
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dem  gradus  sunt  ad  omnes : vcluti  there  are  many  in  the  same  degree, 
si  plures  fratres  sunt  qui  unum  then  to  all  in  that  degree.  Several 
gradum  obtinent,  ideoque  pariter  brothers, forinatanee.in theaamede- 
ad  tutelam  vocantur.  gree,  are  all  equally  called  to  be  tutor. 

Gal.  i.  164. 

The  principle  of  the  law  was,  that  those  persons  should  have 
the  burden  of  the  tutelage  who  had  the  hope  of  the  succession. 
(Tit.  17.  pr.)  The  nearest  in  degree  of  the  aynati  were  there- 
fore the  tutors  in  case  of  intestacy.  The  nearest  in  degree 
might,  however,  happen  to  be  a woman  or  an  infant,  and  then, 
although  this  person  was  the  next  in  succession  to  the  in- 
heritance, it  was  necessary  to  go  a step  further  off  to  find 
the  tutor.  (D.  xxvi.  4.  1.1.) 

Tit.  XYII.  DE  LEGITIMA  PATRONORUM  TUTELA. 

Ex  eadem  lege  duodecim  tabula-  By  the  same  law  of  the  Twelve 
rum,  libertoruin  et  libertarum  tu-  Tables,  the  tutelage  of  freedmenand 
tela  ad  patronos  hberosque  eorum  freedwomenbelongstothcirpatrons, 
pertinct.  Qua'  et  ipsa  legitima  and  to  the  children  of  their  patrons ; 
tutela  vocatur,  non  quia  nomiuatim  and  this  tutelage  is  called  legal  tute- 
in  ea  lege  de  hac  tutela  caveator,  lage,  not  that  the  law  contains  any 
Bed  quia  perinde  aceepta  est  per  in-  express  provision  on  the  subject,  but 
terpretationem.atque  si  verbis  legis  because  it  has  been  as  firmly  estab- 
introdueta  esset.  Eo  euim  ipso  lished  by  interpretation,  as  if  it  had 
quod  hereditates  libertorum  liber-  been  introduced  by  theexpress  words 
tarumque,  si  intestati  dceessisseut,  of  the  law.  For,  as  the  law  had  or- 
jusserat  lex  ad  patronos  liberosve  deredthatpatronsandtheirchildren 
eorum  pertiuere,  credideruut  ve-  should  succeed  to  the  inheritance  of 
teres  voluisae  legem  etiani  tutelas  their  freedmen  or  freedwomen  who 
ad  eos  pertiuere  : cum  et  adgnalos  should  die  intestate,  the  ancients 
quos  ad  hereditatem  lex  vocat,  were  of  opinion  that  the  intent  of 
cosdcm  et  tutores  esse  jussit;  quia  the  lawwasthat  the  tutelage  also  be- 
plerumque  ubi  successiouis  est  longed  to  them;  sincethelaw,  which 
emolumeutum,  ibi  et  tutelie  onus  calls  uynetti  to  the  inheritance,  also 
esset  debet.  Ideo  autem  diximus  appoints  them  to  be  tutors,  because, 
plerumque,  quia  si  a femina  im-  in  most  eases,  where  the  advantage 
pubes  manumittatur,  ipsa  ad  here-  of  the  succession  is,  there  also  ought 
ditatem  vocatur,  cum  alius  sit  to  be  the  burden  of  the  tutelage.  We 
tutor.  say  ‘in  most  cases,’  because,  if  a 

person  below  the  age  of  puberty  is 
manumitted  by'  a female,  she  is 
called  to  the  inheritance,  although 
another  person  is  tutor. 

Gai.  i.  165;  D.  xxvi.  4.  1.  1.  3. 

The  law  gave  the  patron  the  right  of  succession  to  the  in- 
heritance of  the  freedman ; and  as  the  right  of  succession  was 
connected  with  the  tutelage  in  the  case  of  the  aynati,  it  seemed 
natural  to  connect  the  two  in  the  case  of  the  patron. 
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Tit.  XVIII.  DE  LEGITIMA  PARENTIUM  TUTELA. 

Exemplo  patronorum  receptaest  In  imitation  of  the  tutelage  of 
et  alia  tutela,  quse  et  ipsa  legitima  patrons,  there  is,  too.  another  kind 
vocatur;  nam  si  quis  filium  aut  w hich  also  is  said  to  be  legal ; for  if 
filiam,  nepotem  aut  ncptcm  ex  filio  a parent  emancipate,  below  the  age 
et  deinccps  impuberes  emancipa-  of  puberty,  a son,  a daughter,  a 
Terit,  legitimus  eorum  tutor  erit.  grandson,  or  a granddaughter,  who 

is  the  issue  of  that  son,  or  any  other 
descendant,  he  is  their  legal  tutor. 

Gxi.  i.  175. 

It  was  not  the  sales  by  the  father  which  emancipated  the 
son,  but  the  subsequent  enfranchisement  after  these  sales  had 
destroyed  the  father’s  power,  and  made  the  son  a mancipium 
of  the  fictitious  purchaser.  Sometimes,  probably  generally, 
the  purchaser  resold  ( remaneipavif ) the  son  thus  in  vtanri- 
pio  to  the  father,  who  freed  him,  and  thus  became  his  patro- 
nus  and  his  tutor  legitimus.  If  the  purchaser  did  not  resell 
him,  but  himself  emancipated  him,  he  became  the  jmtronus, 
and  so  the  tutor ; but  as  the  whole  proceeding  was  but  a form, 
he  became  only  a tutor  fiduciarius.  (Gat.  i.  160.  172.  175: 
Ulp.  Reg.  xi.  5;  D.  xxvi.  4.  3.  1.) 


Tit.  XIX.  DE  FIDUCIARIA  TUTELA. 


Est  et  alia  tutela  qute  fiduciaria 
appellatur;  nam  si  parens  filium  vel 
filiam,  nepotem  vel  neptem  vel 
deinceps  impuberes  manumiserit, 
legitimam  nanciscitur  eorum  tute- 
lam  : quo  defuncto,  si  liberi  virilis 
sexus  ei  extant,  fidueiarii  tutores 
filiorum  suornm,  vel  fratris  vel  so- 
roris  et  ceterorum  elficiuntur.  At- 
qui  patronolegitimo  tutore  mortuo, 
liberi  quoque  ejus  legitimi  sunt 
tutores.  Quoniam  fiiius  quidem 
defuncti,  si  non  essct  a vivo  patro 
emaneipatus,  post  obitum  ejus  sui 
juris  emceretur,  nec  in  fratrura  po- 
testatem  recideret,  ideoque  nec  in 
tutelam  ; libertus  autein,  si  servus 
mansisset,  utique  eodem  jure  apud 
liberos  domini  post  mortem  ejus 
futurtis  esset.  Ita  tamen  hi  ad 
tutelam  vocantur,  si  perfecto;  setatis 
sunt.  Quod  nostra  constitutio  gene- 


There  is  another  kind  of  tutelage 
called  fiduciary;  for,  if  a parent 
emancipate,  below  the  age  of  pu- 
berty, a son,  or  a daughter,  a grand- 
son or  a granddaughter,  or  any  other 
descendant,  he  is  their  legal  tutor  ; 
but  if,  at  his  death,  he  leave  male 
children,  they  become  the  fiduciary 
tutors  of  their  own  sonB,  or  brother, 
or  sister,  or  other  descendants  of  the 
deceased.  But  when  a patron,  who 
is  a legal  tutor,  dies,  his  children  also 
become  legal  tutors,  the  reason  be- 
ing that  a son,  although  never  eman- 
cipated, becomes  independent  at  the 
death  of  his  father,  and  does  not  fall 
under  power  of  his  brother,  nor, 
therefore,  under  his  tutelage.  The 
freedman,  on  the  contrary,  had  he 
remained  a slave,  would  also  have 
been,  after  the  death  of  his  master, 
the  slave  of  his  master’s  children. 
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ralitor  in  omnibu«i  tntelis  et  cura-  Those  persons,  however,  are  not 
t ionibus  observari  praniepit.  called  to  be  tutors  unless  of  full  age, 

a rule  which  by  our  constitution  ap- 
plies generally  to  all  tutors  and  cu- 
rators. 

D.  xxvi.  4.  3,  4 ; C.  v.  30.  5. 

The  person  who  emancipated  the  child  succeeded  to  all  the 
rights  of  a patron  over  the  child ; if  it  was  the  father,  then, 
as  being  a patron,  he  was  included  in  the  terms  of  the  law  of 
the  Twelve  Tables,  and  was  a tutor  legitimus  (Gat.  i.  172; 
D.  xxvi.  4.  8-10)  ; if  it  was  not,  he  was  a tutor  fiduciarius 
(Gai.  i.  106),  a tutor  bound  to  the  father  by  a trust.  In  the 
case  of  a slave,  the  children  of  a patron  succeeded  to  the 
rights  of  patronage ; but  this  did  not  extend  to  the  case  of 
emancipated  children : the  children  not  emancipated  were 
not  the  patrons  of  those  who  were.  They  were  not  tutors, 
therefore,  by  the  law  of  the  Twelve  Tables,  and  the  word 
fiduciarii  is  borrowed  from  its  more  proper  usage  to  express 
their  position,  and  is  in  this  case  merely  opposed  to  legitimi. 
(D.  xxvi.  4.  4.)  The  reason  given  in  the  text  for  their  being 
only  tntores  fiduciarii,  viz.  that  the  emancipated  infant  would 
have  been  mi  juris  if  he  had  not  been  emancipated,  is  mani- 
festly an  imperfect  one.  For  it  would  not  be  necessarily  true 
when  a grandfather  emancipated  his  grandson,  who,  if  his 
father  were  living,  would  not  on  the  grandfather's  death 
become  sui  juris.  If  the  father  of  the  emancipated  child 
left  no  other  children  above  the  age  of  puberty,  the  nearest 
agnatus,  as,  for  instance,  the  father's  brother,  was  the  tutor, 
and  he,  too,  was  called  the  tutor  fiduciarius.  (Theoi’H. 
Paraph.) 

The  perfecta  (Etas  was  the  ago  of  twenty-five  years. 


Tit.  XX.  DE  ATTLIANO  TUTORE  ET  EO  QUI  EX 
LEGE  JULIA  ET  TITIA  DABITUR. 

Si  cninullusomnino  tutorfuerat,  If  any  one  had  no  tutor  at  all,  one 
ei  dabatur,  in  urbe  quidem  Roma  a was  given  him  in  the  city  of  Rome 
prsetore  urbanoet  majore  parte  tri-  by  the  prator  urbanus,  and  a ma- 
bunorumplcbis.tutorexlegeAtilia;  jority  of  the  tribunes  of  the  plebs, 
in  provinciisvero.apriesidibuapro-  under  the  lex  Atilia  ; in  the  pro- 
vineiarum  ex  lege  Julia  ctTitia.  vinces,  appointed  by  the  presides 

under  the  lex  Julia  et  Titia . 

Gai.  i.  185. 

The  date  of  the  lex  Atilia  is  unknown,  but  it  must  have 
been  in  existence  in  the  year  of  the  city  5o7,  when  Livy 
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(xxxix.  9)  says  of  a liberta,  ' Post  patroni  mortem,  quia 
nullius  in  manu  esset,  tutore  a tribunix  et  prcetore  petito .’ 
And  as  the  necessity  for  some  means  of  appointing  a tutor, 
where  one  was  not  appointed  by  testament  or  law,  njust  have 
been  early  felt,  the  lex  Atilia,  or  one  similar  to  it,  must 
probably  have  existed  long  before  the  time  of  which  Livy 
speaks.  The  date  of  the  lex  Julia  et  Titia  was  probably 
721  a.c.c. 

The  term  tutor  dativus  was  used  to  express  a tutor  given 
by  the  magistrate  ; it  also  included  a tutor  appointed  by  tes- 
tament. (Gai.  i.  154;  D.  xxvi.  4.  5.) 


1.  Sed  et  si  testaraento  tutor  sub 
conditione  aut  die  certo  datus 
fuerat,  quarudiu  conditio  aut  dies 
pendebat,  ex  iisdem  legibus  tutor 
dari  poterat.  Item  si  pure  datus 
fuerat,  quamdiu  ex  testainento 
nemo  litres  existebat,  tamdiu  ex 
iisdem  legibus  tutor,  petendua 
erat : qui  desinebat  esse  tutor,  si 
conditio  existeret,  aut  dies  reniret, 
aut  heres  existeret. 


1.  Again,  if  a testumentary  tutor 
had  been  appointed  conditionally , or 
from  a certain  time,  until  the  com- 
pletion of  the  condition  or  arrival  of 
the  time  fixed,  another  tutor  might 
be  appointed  under  the  same  laws. 
Also,  if  a tutor  had  been  given  un- 
conditionally, yet,  as  long  aa  no  one 
had  accepted  the  inheritance,  as  heir 
by  the  testament,  another  tutor 
might  be  appointed  for  the  interval. 
But  his  office  ceased  when  the  con- 
dition was  accomplished,  when  the 
time  arrived,  or  the  inheritance  was 
entered  upon. 


Gai.  i.  186  ; D.  xxvi.  2.  11. 


If  the  wishes  of  the  testator  were  declared  to  any  extent 
respecting  the  appointment  of  a tutor,  this  entirely  excluded 
the  tutores  legitimi  and  every  deficiency  in  the  declaration 
was  remedied  by  the  interposition  of  the  magistrate.  (D. 
xxvi.  2.  11.) 

No  testament  took  effect  until  an  heir  entered  on  the  inhe- 
ritance. If  it  was  known  that  a testament  existed  appointing 
a tutor,  this  excluded  the  agnati  from  being  tutors ; but  the 
tutor  under  the  testament  did  not  commence  his  tutela  until 
the  testament  took  effect.  Meantime,  then,  a tutor  appointed 
by  tho  magistrate  took  care  of  the  pupil. 

2.  Ab  hostibus  quoque  tutore  2.  If,  again,  a tutor  was  taken  pri- 
enpto,  ex  his  legibus  tutor  peteba-  soner  by  the  enemy,  application 
tur  : qui  desinebat  esse  tutor,  si  is  could  be  made,  under  the  same  laws, 
qui  eaptus  erat,  in  civitatem  rever-  foranothertutor.whoseofficeeeaaed 
sus fuerat;  namreversusrecipiebat  when  the  first  tutor  returned  from 
tutelam  jure  postliminii.  captivity  j for  on  his  return  he  re- 

sumed the  tutelage  by  Ike  jus  post- 
liminii. 

Gai.  i.  187. 

For  an  account  of  tho  jus  postliminii,  see  Title  12.  5. 
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3.  Sed  ex  his  legihus  tutores  pu- 
pillis  desierunt  dari.  postcaqunm 
primo  consules  piipillia  utriusque 
sexns  tutores  ex  inquisitione  dare 
cceperunt.  deinde  prastores  ex  eon- 
siitutionibus ; nam  supradictis  legi- 
hus, Deque  de  cautione  a tutoribua 
exigenda  reni  salvam  pupillis  fore. 
Deque  decompellendis  tutoribua  ad 
tutelie  administratiouem  quicquam 
cavebatur. 


3.  But  tutors  liave  ceased  to  be 
appointed  under  these  laws,  since 
they  have  been  appointed  to  pupils 
of  either  sex,  first  by  the  consuls, 
after  inquiry  into  the  case,  and 
afterwards  by  the  praetors  under  im- 
perial constitutions.  For  the  above- 
mentioned  laws  required  nosecurity 
from  the  tutors  for  the  snfety  of  the 
pupils'  property,  nor  did  they  con- 
tain any  provisions  to  compel  them 
to  accept  the  office. 


The  power  to  appoint  tutors  was  given  by  Claudius  to  the 
consuls  (Scet.  in  Claud.  28),  and  transferred  by  Antoninus 
Pius  (Jul.  Capit.  in  V it.  M.  Anton.  10)  to  the  prtBtors. 


4-  Sed  hoc  jure  utimur,  ut  Romm  4.  Underourpresent  system  tutors 
quidem  pradectus  urbi  vel  prietor  arc  appointed  at  Home  by  the  pric- 
sccundum  suain  jurisdietionem,  in  feet  of  the  city,  or  the  pra>tor.  accord- 
provinciisautcm  presides  ex  inqui-  ing  to  his  jurisdiction,  and,  in  the 
sitione  tutores  rrearent;  vel  magis-  provinces,  by  the prosifies  after  iu- 
tratus  jussu  pnrsidum,  si  non  sint  quiry  ; or  by  an  inferior  magistrate, 
magua;  pupilli  facultatea.  at  the  coinmaudof  the  prases,  if  the 

property  of  the  pupil  is  only  small. 

D.  xxvi.  5.  1. 


The  prafeetus  urbi  was,  from  the  time  of  Augustus,  an 
officer  who  had  the  superintendence  of  the  city  and  its  police, 
with  jurisdiction  extending  one  hundred  miles  from  the  city, 
and  power  to  decide  on  both  civil  and  criminal  cases.  As 
he  was  considered  the  direct  representative  of  the  emperor, 
much  that  previously  belonged  to  the  pros  tor  urbanus  fell 
gradually  into  his  hands.  The  prafectus  urbi  appointed 
tutors  in  cases  where  pupils  of  higher  rank  and  larger  fortune 
were  concerned ; the  pratar,  when  the  pupils  were  of  humbler 
station  and  smaller  fortune ; and  this  it  is  wliich  is  alluded 
to  in  the  words  secundum  suam  jurisdietionem. 

In  the  provinces  the  prases  appointed ; but  until  Justinian 
altered  the  law  (see  next  paragraph),  not  only  could  not 
municipal  magistrates  appoint  without  the  authority  of  the 
prases,  but  no  one  could  be  authorized  by  the  prases  unless 
he  were  a magistrate,  or  some  one  who,  by  virtue  of  his  office, 
could  exercise  a delegated  choice.  (D.  xxvi.  5.  8.) 


5.  Nos  aatem  per  constitutioncm 
nostram,  et  hujusmodi  difficultates 
hominum  resecantes.  necexpectata 
jnssione  prmsidum,  disposuimus,  si 
faeultas  pupilli  vel  adulti  usque  ad 
quingentos  solidos  valeat,  defen- 
sores  civitatum  una  cum  ejusdem 


5.  But  by  ono  of  our  constitutions, 
to  do  away  with  these  distinctions  of 
different  persons,  and  to  avoid  the 
necessity  of  waiting  for  the  order  of 
the  prases,  we  have  enacted,  that 
if  the  property  of  the  pupil  or 
adult  amount  to  five  hundred  solidi, 
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civitntis  religiosissimo  antistite,  tutors  shall  bo  appointed  by  the 
vel  alias  publican  personas,  id  eat,  defensores  of  the  city  acting  in  cou- 
magistratus  vel  juridicum  Alexan-  junction  with  the  religious  bead  of 
drintecivitutis  tutores  veleuratores  the  place,  or  by  other  public  per- 
creare,  legitima  eautela  secundum  sous,  that  is,  by  tho  magistrates,  or, 
ejusdem  constitution's  norniam  in  the  city  of  Alexandria,  by  the 
pra'standa,  videlicet  eorum  peri-  judge;  and  legal  security  must  be 
culo  qui  earn  accipiunt.  given  according  to  the  terms  of  the 

same  constitution,  that  is  to  say,  at 
the  risk  of  those  who  receive  it. 

Cod.  i.  4.  30. 

The  change  made  by  Justinian  was  that,  where  the  fortune 
of  tho  person  requiring  a tutor  or  curator  did  not  amount  to 
more  than  500  solidi  (the  aureus,  £1.  Is.  Id.  of  Euglish 
money,  after  the  time  of  Alexander  Severus,  was  called  a 
solidus),  a local  magistrate  could  appoint,  not  making  a 
formal  examination  into  tho  position  and  character  of  the 
tutor  or  curator  (inquisitui),  but  merely  taking  a money 
security  for  his  faithful  performance  of  his  duties. 

The  defensor  was  a magistrate  appointed  for  two  years  out 
of  the  deeuriones  of  a city.  His  principal  business  was  to 
act  as  a check  on  the  presses,  and  he  had  besides  a limited 
civil  and  criminal  jurisdiction. 

6.  Impuheres  autem  in  tutela  6.  It  is  agreeable  to  the  law  of  na- 

csse  uaturali  juri  conveniens  est,  tore,  thnt  persons  under  the  age  of 
ut  is  qui  perfectee  a-tatis  non  sit,  puberty  should  be  under  tutelage,  so 
alterius  tutela  regatur.  that  persons  of  tender  years  may  be 

under  the  government  of  another. 

Gai.  i.  189. 

Gaius,  in  his  Institutes,  after  the  words  extracted  from  him 
in  the  text,  proceeds  to  contrast  with  the  tutelage  of  minors, 
whichisan  institution  natural  and  necessary  inall  communities, 
the  tutelage  of  women,  which  he  considers  founded  on  no  rea- 
sonable basis.  The  original  reason  of  this  tutelage  was  pro- 
bably the  incapability  of  women  to  share  in  the  proceedings  of 
the  curia,  and  their  being  supposed  unfit  to  go  through  solemn 
forms.  In  default  of  a testamentary  tutor,  the  nearest  agnatus 
was  the  tutor,  women  being  either  alieni  juris,  or  else  under  a 
tutor  all  their  lives.  The  Tea;  Papia  Poppeea  exempted  from 
tutelage  women  who  had  three  children,  and  a lex  Claudia 
(a.d.  -15)  suppressed  the  tutelage  of  the  agnati  altogether  in 
the  case  of  women  of  free  birth,  leaving  only  the  tutelage  of 
ascendants  and  patrons.  (Gai.  i.  157.)  This  modified  tute- 
lage of  women  existed  in  the  time  of  Ulpian  (Reg.  11.  8),  but 
had  fallen  into  desuetude  in  tho  time  of  Justinian. 

7.  Cum  igitur  pupillorum  pupil-  7.  As  tutors  administer  the  affairs 
larumque  tutores  negotia  gerunt,  of  their  pupils,  they  may  be  com- 
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post  pubertatem  tutehe  judicio  pelled  to  account,  by  the  arlio  tut  e lie, 
rationes  reddunt.  when  their  pupils  arrive  at  puberty. 

Gai.  i.  191. 

The  inodes  by  which  the  faithful  discharge  of  his  duty  by  a 
tutor  was  insured  are  given  in  the  21th  Title. 


Tit.  XXI.  DE  AUCTORITATE  TUTORUM. 


Auctoritaa  autem  tutoria  in  <jui- 
busdam  causis  neeessaria  pupillis 
eat,  in  quibusdam  non  eat  necessa- 
ria.  Utecce,  si  quiddari  sibistipu- 
lentur.  non  eat  neeessaria  tuturis 
auetoritas ; quod  si  aliis  pupilli  pro- 
mittaut,  neeessaria  est : nauique 
plaeuit  meliorem  quidem  suam 
conditiouera  licere  eis  facere,  etiam 
sine  tutore  auctore,deteriorem  vero 
non  aliterquam  tutoris  auctoritatc. 
Unde  in  his  eausis  ex  quibus  obli- 
gationes  mutual  naseuntur ; ut  in 
emptionibus,  venditiouibus,  loca- 
tionibus,  conduct  ionibus,  mandatis, 
depositis,  si  tutoris  auetoritas  non 
interveniat,  ipsi  quidem  qui  cum 
his  contrahunt,  obligantur  ; at  in- 
vicem  pupiili  non  obligantur. 

D.  xix. 


In  some  cases  it  is  necessary  that 
the  tutor  should  authorize  t lie  acts  of 
the  pupil,  in  others  not.  When,  for 
instance,  the  pupil  stipulates  for 
something  to  be  given  him,  the  au- 
thorization of  the  tutor  is  not  re- 
quisite ; but  if  the  pupil  makes  the 
promise,  it  is  requisite  ; for  the  rule 
is,  that  pupils  may  make  their  con- 
dition better,  but  may  not  make  it 
worse,  without  the  authorization  of 
their  tutor.  And  therefore  in  all 
cases  of  reciprocal  obligation,  as  in 
contracts  of  buying,  selling,  letting, 
hiring,  bailment,  deposit,  if  the 
tutor  does  not  authorize  the  pupil 
to  enter  into  the  contract,  the  per- 
son who  contracts  with  the  pupil  is 
bound,  but  the  pupil  is  not  bouud. 

1.  13.  29. 


There  were  many  things  in  which  the  Roman  law,  in  its 
stricter  times,  did  not  allow  one  person  to  represent  another. 
Much  that  to  us  seems  only  to  belong  to  private  life  was  bound 
up  with  political  and  public  duties  and  rights.  (See  Introd. 
sec.  43.)  The  law  could  not  contemplate  one  beneath  the  age 
of  puberty  acting  as  if  he  were  a member  of  the  curia,  or  any 
one  else  coming  forward  to  fill  for  him  his  place  in  the  list 
of  citizens.  No  one  else  could  bring  actions  of  strict  law  in 
another  name,  or  go  through,  for  another,  the  fictitious  process 
of  in  jure  cessio,  or  through  the  forms  of  manumission  and 
adoption,  or  perform  for  another  any  of  those  acts  to  which  a 
solemn  ceremony  was  attached,  such  as  mancipation  or  stipu- 
lation. (D.  xl.  2.  24;  D.  xlvi.  4.  13.  10.)  It  was  necessary 
that  a minor  should  himself  go  through  the  forms  and  repeat 
the  words  requisite  for  the  validity  of  such  transactions  ; but 
it  was  also  necessary  that  the  tutor  should  be  present  and  give 
his  sanction.  The  auetoritas  of  the  tutor  was  the  complement 
{auetoritas  is  derived  from  augeo ) to  the  symbolical  forms 
through  which  the  child  went.  (See  Introd.  sec.  43.)  It  re- 
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presented  the  intention  or  the  mental  act  on  which  those  forms 
ultimately  rested.  If  the  child  could  not  speak,  of  course  no 
such  forms  could  be  used  ; if  he  could  speak,  but  could  not 
understand  the  import  of  what  he  said,  or,  in  technical  lan- 
guage, if,  being  still  inf  anti  proximus,  he  had  as  yet  little  or 
no  intellectus  (Gai.  iii.  109),  the  tutor  could  but  very  rarely, 
by  interposing  his  sanction,  give  legal  validity  to  words  uttered 
without  understanding.  It  was  only  when  the  act  would  confer 
a very  great  and  very  clear  benefit  on  the  child,  that  this  was 
allowed.  (D.  xxix.  2.  9.)  But  when  the  child  had  entered  on 
his  eighth  year,  and  was  now  pubertati  proximus,  he  was  con- 
sidered to  have  intellectus,  but  not  judicium  (Theoph  .Paraph. 
on  Bk  iii.  19.  9) ; that  is,  he  understood  the  meaning  of  the 
form  ; but  could  not  decide  for  himself  whether  it  was  to  his 
advantage  to  go  through  the  act  or  not.  This  want  of  judg- 
ment the  tutor  supplied  ; and  in  every  case  where  the  tutor 
gave  his  sanction,  the  act  was  legally  valid.  In  some  cases, 
such  as  that  of  a stipulation  (see  Introd.  sec.  83),  or  accepting 
an  inheritance  (see  next  paragraph),  the  pupil  could  do  nothing 
without  the  authority  of  the  tutor,  while  the  tutor  could  not 
represent  the  pupil,  but  both  were  obliged  to  act  together. 
Contracts  of  a less  formal  kind  could  be  made  by  the  tutor 
alone  as  the  agent  of  the  pupil,  and  of  course  could  be  made 
by  the  pupil  if  the  tutor  gave  his  sanction.  Justinian,  in  the 
concluding  part  of  this  Title,  discusses  the  effect  of  the  pupil 
acting  in  such  cases  without  this  sanction,  and  states  that  the 
minor,  in  cases  of  bilateral  contracts,  took  every  benefit,  but 
sustained  no  injury  from  the  contract;  because,  while  his  tender 
years  shielded  him,  the  person  with  whom  he  contracted,  having 
by  the  agreement  made  a formal  expression  of  his  will,  must 
abide  the  event.  But  when  it  is  said  that  a pupil  took  every 
benefit  of  the  contract,  it  must  not  be  understood  that  he 
could  continue  to  enjoy  at  pleasure  the  advantages  of  another’s 
property  without  giving  auytliiug  for  the  enjoyment.  The 
original  owner  might  reclaim  the  property ; and  if  a profit  was 
being  derived  from  its  possession,  might  take  that  profit  to 
himself.  (D.  xxvi.  8.  5.  1.)  Only  he  could  never  make  the 
pupil  restore  or  refund  anything  that  was  once  gone;  and  while 
a pupil  could  always  disclaim  an  executory  contract  made  to 
his  disadvantage,  he  could  always,  through  the  intervention 
of  his  tutor,  enforce  one  that  promised  to  benefit  him. 

1.  Nequetamenhereditatomad-  1.  Pupils,  however, cannot, with- 
ire,  nequo  bonorum  possessionem  out  the  authorization  of  the  tutor, 
petere,  nequehereditatem  ex  fidoi-  onteron  an  inheritance,  demand  the 
conunisso  suscipere  alitor  posstuit,  possession  of  goods,  or  take  an  in- 
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nisi  tutoris  sue  tori  tatequainvis  illis  heritance  given  bv  a Jtdeicominimum, 
lucroaa  sit,  nec  ullum  damnum  ba-  even  though  to  do  so  would  be  to 
beat.  their  gain,  and  could  involve  them 

in  no  risk. 

D.  xxvi.  8.  0.  11. 

The  hereditas  was  the  legal  succession  to  the  property  of 
the  deceased,  the  bonorum  possessio  here  spoken  of  was  an 
interest  in  the  property  of  a deceased  person,  accorded  by  the 
praetor,  and  the  hereditas  ex  fideicommisso  was  a succession 
received  through  the  intervention  of  a trustee  appointed  by 
the  testator.  (See  Introd.  sec.  76.) 

It  was  not  any  risk  which  might  attach  to  accepting  the 
inheritance  that  originated  the  rule  that  the  pupil  was  unable 
to  accept  it  unless  with  the  authority  of  his  tutor,  for  the 
text  says,  quamvis  lucroea  sit,  but  the  act  of  accepting  was 
too  formal  and  solemn  a one  for  a minor  to  go  through. 

2.  Tutor  autem  statim,  in  ip90  2.  A tutor  who  wishes  to  authorize 
negotio,  pneaons  debet  auctor  fieri,  any  act,  which  ho  esteems  advan- 
si  hoc  pupillo  prodesse  existima-  tageous  to  his  pupil,  should  do  so  at 
verit.  Post  ternpus  vero  aut  per  once  while  the  business  is  going  on, 
epistolam  interposita  auctoritas  and  in  person,  for  his  authorization 
nihil  agit  is  of  no  effect  if  given  afterwards  or 

by  letter. 

D.  xxvi.  8.  9.  6. 

.1.  Si  inter  tutorem  pupillumque  3.  When  a suit  is  to  be  commenced 
judicium  agendum  sit,  quia  ipse  between  a tutor  and  his  pupil,  as  the 
tutor  in  re  sua  auctor  esse  non  po-  tutor  cannot  authorize  anything  in  a 
test,  non  prtetorius  tutor  ut  otim  matter  pertaining  to  himself,  a cura- 
constituitur,  sed  curator  in  locum  tor,  and  not,  as  formerly,  a pnetorian 
ejus  datur  : quo  interveniente  judi-  tutor,  is  appointed,  by  whose  assist- 
cium  peragitur,  et  eo  peractocura-  ance  the  suit  is  carried  on,  and  who 
tor  esse  desinit.  ceases  to  be  curator  when  the  suit  is 

determined. 

Gai.  i.  184. 

Although  the  person  who  assisted  the  pupil  in  an  action 
in  which  the  tutor  was  concerned  did  exactly  what  the  tutor 
did  for  the  pupil  in  any  other  action,  and  thus,  as  having 
to  authorize  the  proceedings,  might  be  spoken  of  as  a tutor 
(Ulp.  Reg.  11.  24),  yet,  as  he  was  given  for  a particular 
purpose,  which  tutors  were  not  (see  Tit  14.  4),  it  was  very 
natural  that  he  should,  in  preference,  receive  the  name  of 
curator. 

Subsequently  the  72nd  Novel  (cap.  1)  provided  that,  if  the 
pupil  became  at  any  time  the  debtor  of  the  tutor,  another 
tutor  or  curator  should  be  added  to  protect  the  pupil. 
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Tit.  XXII.  QUIBUS  MODIS  TUTELA  FIXITUR. 

Pupilli  pupillteque  cum  puberes  Pupils,  both  male  and  female,  are 
esse  cceperint,  tutela  liberantur.  freed  from  tutelage  when  they  attain 
Pubertutem  auteni  veteres  quidem  the  age  of  puberty.  The  ancients 
non  solum  ex  annis,  sed  etiam  ex  judged  of  puberty  in  males,  not  only 
habitu  corporis  in  masculismstimari  by  their  years,  but  also  by  the  de- 
volebant.  Nostra  autem  majestas  yelopment  of  their  bodies. " But  we. 
dignum  esse  castitate  nostrorum  from  a wish  to  conform  to  the  purity 
tempqrum  bene  putavit,  quod  in  of  the  present  times,  have  thought  it 
femmis  et  antiquis  impudicum  esse  proper,  that  what  seemed,  even  to 
visum  est,id  est,  inspectionem  habi-  the  ancients,  to  be  indecent  towards 
tudinis  corporis,  hoc  etiam  in  mas-  females,  namely,  the  inspection  of  the 
culos  extender®.  Et  ideosanctacon-  body,  should  be  thought  no  less  so 
stitutione  promulgate,  pubertatem  towards  males : and,  therefore,  bv  our 
in  masculis  post  quartern  decimum  sacred  constitution,  we  have  enacted, 
annum  completum  illico  initium  that  puberty  in  males  should  be  con- 
accipere  disposuimus,  autiquitatis  sidered  to  commence  immediately  on 
normam  in  feminis  personis  bene  the  completion  of  their  fourteenth 
positam  suo  online  relinquentes,  ut  year ; while,  as  to  females,  we  have 
post  duodecimum  annum  comple-  preserved  the  wise  rule  adopted  bv 
turn  viripotentea  ease  credantur.  the  ancients,  by  which  they  are 

esteemed  fit  for  marriage  on  the 
completion  of  their  twelfth  year. 

Gai.  i.  196 ; C.  v.  60.  8. 

We  learn  from  Gaius  and  Ulpian  (Reg.  11.  28)  that  the 
Proeulians  were  in  favour  of  a particular  age  being  fixed  as 
that  of  puberty  ; the  Sabinians  wished  to  let  it  be  decided  by 
nature.  Justinian  here  decides  in  favour  of  the  former. 

1.  Item  finitur  tutela,  si  adrogati  1.  Tutelage  is  also  determined,  if 

sintadhucimpuberesjveldeportati;  the  pupil,  before  attaining  the  age  of 
item  si  in  servitutem  pupillus  redi-  puberty,  is  either  arrogated,  or  suffers 
gatur  ut  ingratus  a patrouo,  vcl  ab  deportation,  or  is  reduced  to  slavery, 
hostibus  fuerit  captus.  or  becomes  a captive. 

D.  xx vi.  L 14. 

The  pubertati  proximua  was  considered  liable  to  criminal 
punishment  (C.  is.  47.  7),  and  he  might  be  made  a slave  for 
ingratitude  towards  his  patron.  (Theoph.  Paraph.)  If  he 
returned  from  captivity  the  tutelage  would  recommence.  (See 
Tit.  20.  2.) 

2.  Sed  et  si  usque  ad  certain  con-  2.  Again,  if  a person  is  appointed 

ditionemdatussit  testamento,  seque  by  testament  to  be  tutor  until  a con- 
evenit  ut  desinat  esse  tutor  exis-  dition  is  accomplished,  he  ceases  to 
tente  conditione.  be  tutor  on  the  accomplishment  of 

the  condition. 

D.  xxvi.  1.  14.  6. 

3.  Siraili  modo  finitur  tutela  3.  Tutelage  ends  also  by  the  death 
morte  vel  pupillorum  vel  tutorum.  of  the  tutor,  or  of  the  pupil. 

D.  xxvii.  3.  4. 

L S 
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4.  Sed  et  capitis  dcminutione  tu- 
toris,  per  quam  libertas  vel  ei vitas 
ejus  amittitur,  omnia  tutela  petit. 
Minima  autem  capitis  deminutiono 
tutoria,  veluti  si  ae  in  adoptionem 
dederit,  legitiraa  tantum  tutela 
pent ; cetera;  non  pereunt.  Sed 

fiupilli  et  pupilhccapitisdeminutio, 
icet  minima  ait,  omnes  tutelaa 
tollit. 

D.  iv.  5.  7 ; 


4.  XVhen  atutor,  by  a capitis  derni- 
nutio,  loses  his  liberty  or  hia  citizen- 
ship, his  tutelage  is  in  every  case  at 
an  end.  But,  if  he  undergo  only  the 
least  capitis  deminutio,  as  when  a 
tutor  gives  himself  in  adoption,  then 
only  legal  tutelage  is  ended,  and  not 
the  other  hinds  ; but  any  capi/ts  de- 
minntio  of  the  pupils,  even  the  least, 
always  puts  an  end  to  the  tutelage. 
11.  xxvi.  4.  2. 


The  tutela  legitima  belonged  to  the  nearest  of  the  agnati 
in  right  of  his  position  in  the  family ; but  a tutor  appointed  by 
testament  or  by  any  special  means  had  a charge  committed  to 
him  personally,  and  his  change  of  family  could  not  alter  this. 

The  minima  deminutio  capitis  suffered  by  the  pupil 
would  make  him  under  the  power  of  the  arrogator ; and  as 
he  would  be  no  longer  sui  juris,  he  could  no  longer  have  a 
tutor. 


5.  Pra>terua,  qui  ad  certum  tem-  6.  A tutor,  again,  who  is  appointed 

pus  testamento  dantur  tutores,  by  testament  to  hold  office  during  a 
nnito  eo  deponunt  tutelam.  certain  time,  lays  down  his  office 

when  the  time  is  expired. 

D.  xxvi.  1.  14.  8. 

6.  Desinunt  autem  tutores  esse,  0.  They  also  cease  to  be  tutors 
qui  vel  removentur  a tutela  ob  id  who  aro  removed  from  their  office  on 
quod  suspecti  visi  sunt,  vel  ex  justa  suspicion,  or  who  excuse  themselves 
causa  sese  excusaut  et  onus  admi-  on  good  grounds  from  the  burden  of 
uistrandsB  tutelse  deponunt,  secun-  the  tutelage,  and  rid  themselves  of 
dum  ea  qua;  iuferius  proponemus.  it  according  to  the  rules  we  will 

give  hereafter. 

D.  xxvi.  1.  14.  4. 


At  the  end  of  the  tutelage  the  pupil  could  bring  an  action 
to  make  the  tutor  account  ( actio  tuteke  directa );  the  tutor 
could  bring  one  to  procure  indemnification  for  all  losses  he 
had  sustained  ( actio  tutelce  coidraria).  In  the  same  way 
there  was  an  action  against  and  in  behalf  of  a curator  for 
similar  purposes  (actio  negotiorum  gestorum  directa  vel 
Contraria). 


Tit.  XXIII.  DE  CURAT IONIB US. 


Masculi  puberes  et  feminae  viri- 
poteutes  usque  ad  vicesimum  quin- 
tum  annum  completum  curatores 
accipiunt : quia  licet  puberes  eint, 
adhur  tamenejus  ictatis sunt  ut  sua 
negotin  tueri  non  possinL 


M ales  arrived  at  the  age  of  puberty 
and  females  of  a marriageable  age, 
receive  curators,  until  they  have  com  - 
pleted  their  twenty-fifth  year;  for, 
although  they  have  attained  the  age 
of  puberty,  they  are  still  of  au  age 
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which  makes  them  unfit  to  protect 
their  own  interests. 

Gai.  L 197. 

The  law  of  the  Twelve  Tables  provided  for  the  appoint- 
ment of  curators  in  the  case  of  madmen  and  prodigals,  but 
did  not  make  any  provision  for  the  protection  of  young  per- 
sons who  had  attained  the  age  of  puberty.  The  first  enact- 
ment on  the  subject,  of  which  we  have  any  knowledge,  is  the 
lex  Plcetoria,  or,  as  it  was  often  written,  Lwtoria,  passed  before 
• the  time  of  Plautus  (Pseud,  act  1.  sc.  3),  which,  fixing  the 
age  of  the  perfecta  cetas  at  twenty- five  years,  provided  that 
any  one  defrauding  a person  under  that  age  should  be  liable 
to  a criminal  prosecution  and  to  infamy  (Cic.  de  Nat.  Deor. 

3.  30 ; de  Off.  3.  1 5) ; and  probably  permitted  the  appoint- 
ment of  curators  in  cases  where  a good  reason  for  the  ap- 
pointment was  given.  The  praetor  subsequently  provided  a 
remedy,  which  was  a great  protection  to  persons  under  twenty- 
five  years  who  came  before  him,  by  directing,  in  all  cases  of 
fraud,  a restitutio  in  integrum  ; that  is,  that  the  applicant 
should  he  placed  exactly  in  the  position  in  which  he  would 
have  been  had  not  the  fraud  been  practised  against  him. 
Finally,  Marcus  Antoninus  ordered  that  curators  should  be 
given  in  all  cases,  without  inquiry,  on  the  application  of  the 
pubes.  This  seems  the  most  probable  and  consistent  account 
of  the  matter,  which  has  been  the  subject  of  much  dispute 
among  commentators.  The  chief  authority  is  Julius  Capito- 
linus,  in  Vita  M.  AureL  Anton,  cap.  10,  who  says, — ‘ De 
curatoribus  vero , quum  ante  non  nisi  ex  lege  Lcetoria,  vel 
propter  lasciviam  vel  propter  dementiam  darentur,  ita  sla- 
tuit  \_M.  Antoninus ],  ut  omnes  adulti  curatorem  acciperent 
non  redditis  causis. 

1.  Dantur  autem  curatores  ab  1.  Curators  are  appointed  by  tbe 
iisdem  mnpistratibus,  a qtiibus  et  same  magistrates  who  appoint  tutors, 
tutores.  oed  curator  testamento  A curator  cannot  be  so  appointed  by 
non  datur,  sed  datus  confirmatur  testament,  but  if  appointed,  he  may 
decreto  pnctoris  vel  prasidis.  be  confirmed  in  his  office  by  a decree 

of  the  printer  or  prases. 

Gai.  i.  1.  198 ; 1).  xxvi.  3.  1.  3. 

The  magistrates  who  appointed  the  curators  were,  there- 
fore, at  Rome,  the  prwfectus  urbi  or  the  praetor ; in  the  pro- 
vinces, the  presses,  or  municipal  magistrate.  (See  Tit.  20. 

4. )  A curator  could  not  be  appointed  by  testament,  because 
it  was  not  certain  that  the  adolescens  would  require  one.  If 
he  did  require  one,  it  was  natural  that  the  person  named  in 
the  testament  of  the  father  should  be  selected  by  the  magis- 
trate as  the  most  proper  person. 
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2.  Item  inviti  adolescentes  cure-  2.  No  adolescent  is  obliged  to  re- 

tores  non  accipiunt,  pneterquam  ceive  a curator  against  his  will,  un- 
in litem ; curator  enim  et  ad  certain  less  in  case  of  a law-suit,  for  a curator 
causam  dari  potest.  may  be  appointed  for  a particular 

special  purpose. 

D.  xxvi.  6.  2.  5. 

A person  who  had  attained  the  age  of  puberty  was  not 
obliged  to  have  a curator ; but,  practically,  he  was  almost 
sure  to  apply  for  one,  as  it  was  part  of  his  tutor’s  duty  to 
urge  him  to  do  so  (D.  xxvi.  7.  5.  5),  and  he  could  not,  at  the 
age  of  fourteen,  be  fit  to  manage  his  own  affairs.  There 
were  two  other  cases,  besides  that  mentioned  in  the  text,  in 
which  a curator  was  given  against  the  will  of  the  adolescent 
for  whom  he  was  appointed.  When  a debtor  wished  to  pay  a 
debt  owed  to  the  adolescent  (I).  iv.  4.  72),  or  the  tutor  to 
settle  his  accounts  with  him  (C.  v.  31.  7),  a curator  was  ap- 
pointed to  watch  the  interests  of  the  adolescent,  and  thus  to 
make  the  payment  and  settlement  indisputably  valid  ; for  if 
the  adolescent  were  left  to  himself,  the  praetor  might,  on  sus- 
picion of  fraud,  order  a restitutio  in  integrum.  The  curator, 
once  appointed,  held  bis  office  until  the  adolescent  attained 
the  age  of  twenty-five  ; but  if  an  adolescent  who  had  a cura- 
tor was  thought  capable  of  managing  his  affairs,  he  might, 
by  the  special  grant  of  the  emperor,  have  a dispensation 
( venia  a-tatis)  from  waiting  for  the  full  age ; but  it  was  re- 
quisite, to  obtain  this,  that  a man  should  be  twenty,  and  a 
woman  eighteen  years  of  age.  (D.  iv.  4.  3 ; C.  ii.  45.) 

3.  Furiosi  quoque  et  prodigi,  3.  Madmen  and  prodigals,  al- 

licet  majores  viginti  quinque  annis  though  past  the  age  of  twenty-five, 
i-int,  tamen  in  curatione  sunt  are  vet  placed  under  the  curatorsbip 
adpnatorum  ex  lege  duodecim  ta-  of  their  nipiaii  bv  the  law  of  the 
bularum  ; sed  solent  Uomaj  pr»-  Twelve  Tables.  But  ordinarily,  after 
fectus  urbi  vel  praetor,  et  in  pro-  inquiry  has  been  made  into  the  cir- 
vinciis  pnesides  ex  inquisitione  eis  cumstances,  curators  are  appointed 
curatorea  dare.  for  them,  at  Home,  by  the  proefect 

of  the  city  or  the  pnetor ; in  the 
provinces,  by  the  prteset. 

D.  xxviL  10.  1. 

If  the  father  of  the  person  requiring  a curator  had  died 
intestate,  the  nearest  agnatus  was  the  curator  by  the  law  of 
the  Twelve  Tables ; but  if  there  was  no  agnatus,  or  only  some 
one  unfit  for  the  office,  the  magistrate  appointed  a curator. 
(TiiEorn.  Paraph.)  If  the  person  who  required  the  curator 
was  heir  under  his  father’s  testament,  the  agnati  were  ex- 
cluded from  their  right  of  curatorship  ex  lege,  and  the  magis- 
trate appointed.  ( I’lt.  Reg.  12.  3.)  The  passage  in  Ulpian 
is  too  clear  to  admit  a doubt  that  this  was  the  law  in  his 
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time,  but  it  is  not  easy  to  see  how  the  agnati  were  interested 
in  the  one  case  less  than  in  the  other,  unless  we  are  to  sup- 
pose that  the  paterfamilias  making  a testament  in  favour  of 
the  person  requiring  a curator  was  considered  as  an  expression 
of  his  wish  to  exclude  the  agnati  from  any  concern  with  the 
inheritance.  Probably,  except  in  the  case  of  a testament 
made  by  an  ascendant,  the  distinction  did  not  apply,  and  an 
agnatus  would  be  the  legal  curator  of  a person  who  had  in- 
herited under  the  testament  of  a stranger. 

4.  Seel  et  mente  captis,  et  eur-  4.  Persons  who  are  of  unsound 
dis,  et  mutis,  et  qui  perpetuo  mind,  or  who  are  deaf,  mute,  or  sub- 
morbo  laborant,  quia  rebus  suis  ject  to  any  perpetual  malady,  since 
superesse  non  possunt,  curatores  they  are  unable  to  manage  their  own 
dandi  sunt.  affairs,  must  be  placed  under  curators. 

D.  xxvii.  10.  2. 


The  word  f ariosi,  that  is,  the  mad  as  opposed  to  the  im- 
becile, in  the  law  of  the  Twelve  Tables  was  token  strictly, 
and  there  was  no  legal  curator  for  any  one  suffering  under 
any  other  form  of  mental  malady. 


6.  Interdum  autem  et  pupilli 
curatores  accipiunt : ut  pnta  si  le- 
gitimus  tutor  non  sit  idoneus ; 
uoniam  habenti  tutorem  tutor 
ari  non  potest.  Item  si  testa- 
mento  datus  tutor,  vel  a pratore 
vel  preside,  idoneus  non  sit  ad 
administrationem,  nec  tamen  frau- 
dulenter  negotia  administret,  solet 
ei  curator  adjungi.  Item  in  locum 
tutorum  qui  non  in  perpetuum, 
sed  ad  tempus  a tutela  excusantur, 
solent  curatores  dari. 

D.  xxvi.  1. 18;  D.  xxvL  2 

6.  Quod  si  tutor  adverse  vale- 
tudine  Tel  alia  necessitate  impe- 
ditur  quominus  negotia  pupilli 
administrare  possit,  et  pupillus 
vel  absit  vel  infans  sit,  quern  velit 
actorem,  periculo  ipsius  tutoris, 
pretor  vel  qui  provmcise  preerit, 
decreto  constituet. 

D.  xx’ 


6.  Sometimes  even  pupils  receive 
curators  ; as,  for  instance,  when  the 
legal  tutor  is  unfit  for  the  office ; for 
a person  who  already  has  a tutor 
cannot  have  another  given  him ; 
again,  if  a tutor  appointed  by  testa- 
ment, or  bv  the  pretor  or  prases,  is 
unfit  to  administer  the  affairs  of  his 
upil,  although  there  is  nothing  frau- 
ulent  in  the  way  he  administers 
them,  it  is  usual  to  appoint  a curator 
to  act  conjointly  with  nim.  It  is  alsa 
usual  to  assign  curators  in  the  place 
of  tutors  excused  for  a time  only. 

. 27 ; D.  xxvi.  5.  15  and  16. 

6.  If  a tutor  is  prevented  by  ill- 
ness or  otherwise  from  administering 
the  affairs  of  his  pupil,  and  his  pupil 
is  absent,  or  an  infant,  then  the 
pretor  or  prases  of  the  province  will, 
at  the  tutor’s  risk,  appoint  by  decree 
any  one  whom  the  tutor  selects  to  be 
the  agent  of  the  pupil, 
i.  7.  24. 


This  agent  is  to  be  distinguished  from  a curator.  He  is 
merely  a person  who  acts  under  the  tutor,  and  for  whom  the 
tutor  is  responsible.  If  the  pupil  were  present,  and  past  the 
age  of  infancy,  he,  with  the  authorization  of  the  tutor,  could 
appoint  the  ageut,  and  there  would  be  no  necessity  for  the 
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confirmation  of  a magistrate ; hence  the  words  et  pupillus  vel 
aJbsit  vel  infans  sit. 

The  uncertain  duration  of  mental  incapacity  made  the  per- 
son entrusted  with  the  case  of  one  suffering  under  it  be  termed 
a curator,  not  a tutor ; otherwise  the  sufferer  might  be  as  inca- 
pable of  going  through  legal  forms  as  an  infant.  An  adoles- 
cent and  a prodigus  could  go  through  all  the  forms  of  law, 
and  therefore  there  was  no  necessity,  in  their  case,  for  the 
curator  having  an  auctoritas.  If  they  went  through  the  pre- 
scribed forms,  they  were  legally  bound,  whether  the  curator 
consented  or  not ; but  unless  the  curator  consented,  the  prrotor 
would  always  interpose  and  relieve  them  from  any  conse- 
quences that  might  be  prejudicial ; and  so  they  were  not  really 
bound,  unless  with  the  curator’s  consent. 


Tit.  XXIV.  DE  SATISDATIONE  TUTORUM  VEL 
CURATORUM. 


Ne  tamen  pupillorum  pupills- 
ruinve,  et  eorurn  qui  quteve  in 
curotione  eunt,  negutia  a curato- 
ribus  tutoribusve  cunxumantur  vel 
deminuantur,  curat  praHor  ut  et 
tutores  et  curatores  eo  nomine 
satisdent.  Sed  hoc  non  eat  per- 
petuum ; nam  tutores  testamento 
dati  eatisdare  non  cogun tur,  quia 
tides  eorurn  et  diligentia  ab  ipso 
testatore  probata  est.  Item  ex  m- 
•quisitione  tutores  vel  curatores  dati 
satisdatione  non  onerantur,  quia 
idonei  electi  sunt 


To  prevent  the  property  of  pupils 
and  persons  placed  under  curators 
being  wasted  or  destroyed  by  tutors 
or  curators,  the  prtetor  sees  that  tu- 
tors and  curators  give  security  against 
such  conduct.  But  this  is  not  always 
necessary ; a testamentary  tutor  is  not 
compelled  to  give  security,  as  his 
fidelity  and  diligence  have  been  re- 
cognized by’  the  testator.  And  tutors 
and  curators  appointed  upon  inquiry, 
are  not  obliged  to  give  security,  be- 
cause they  hnve  been  chosen  as  being 
proper  persons. 


Gai.  i.  109,  200. 


A patron  and  a father,  when  tutors,  were  ordinarily,  though 
not  as  a matter  of  right,  exempt  from  the  necessity  of  giving 
caution.  (D.  xxvi.  4.  5.  1.)  This  necessity,  therefore,  only 
fell  on  tutores  or  cuvatores  legitimi,  and  those  appointed  by 
inferior  magistrates ; those  appointed  by  higher  magistrates 
being  only  appointed  after  inquiry,  which  rendered  the  giving 
of  security  needless.  (See  Tit.  20.  4.)  The  persons  who  be- 
came sureties  (for  the  security  demanded  was  always  that  of 
the  guarantee  of  third  persons)  went  through  the  form  oifide- 
jussio.  The  pupil  or  the  person  requiring  a curator  asked  the 
surety  whether  he  guaranteed  the  safety  of  the  property,  Fide 
jubisne  rem  salvam  fore.  And  he  answered,  Fide  jubeo.  If 
the  pupil  or  adult  could  not  go  through  the  ceremony,  his 
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slave,  or,  if  he  had  no  slave,  a person  appointed  by  the  magis- 
trate, went  through  the  form  for  him.  (See  Bk.  iii.  Tit.  20.) 

Besides  the  guarantee  taken  for  the  fidelity  of  the  tutor  and 
curator,  and  the  general  liability  of  the  whole  of  the  tutor’s  or 
curator’s  property  to  make  good  any  losses  incurred  through 
their  neglect,  those  entrusted  to  their  care  had  a further  pro- 
tection in  the  necessity  under  which  the  tutor  and  curator  were 
to  make  an  inventory  of  all  the  property  of  the  pupil  or  person 
requiring  a curator  (C.  v.  51.  13) ; and,  after  the  publication 
of  the  78th  Novel,  by  the  tutor  or  curator  being  obliged  to 
pledge  himself  by  oath  that  he  would  act  as  a ‘ bonus  ’pater- 


familias ’ would  act.  (Nov. 

1.  Sed  si  ex  testamento  vel  in- 
quisitione  duo  pluresve  dati  fuerint, 
potest  unus  onerre  satis  de  indem- 
nitate  pupilli  vel  adolescentis,  et 
contutori  vel  concuratori  pneferri 
ut  solus  administret,  vel  ut  contutor 
satis  offerees  prteponatur  ei,  et  ipse 
solus  administret.  Itaque  per  se 
non  potest  pptere  satis  a contutore 
vel  coneurntore  suo;  sed  offerre 
debet,  ut  electionem  det  contutori 
vel  concuratori  suo,  utrum  velit 
satis  accipere  an  satisdare.  Quod 
si  nemo  eomm  satis  offerat,  si  qui- 
dem  adscriptum  fuerit  a testatore 
quis  gerat,  ille  gerere  debet;  quod 
si  non  fuerit  adscriptum,  quem 
major  pars  elegerit,  ipse  gerere 
debet,  ut  edicto  prtetoris  cavetur. 
Sin  autem  ipsi  tutores  dissenserint 
circa  eligendum  eum  vel  eos  qui 
gerere  debent,  prtetor  partes  suas 
mterponere  deuet.  Idem  et  in 
plurious  ex  inquisitione  datis  pro- 
bandum  est,  id  eat,  ut  major  pars 
eligere  possit,  per  quem  odimnis- 
tratio  fieret. 


D.  xxvi.  2.  17.  19.  1 ; 


78,  cap.  7.) 

1.  If  two  or  more  are  appointed  by 
testament,  or  by  a magistrate,  after 
inquiry,  as  tutors  or  curators,  any  of 
them,  by  offering  security  for  the  in- 
demnification of  the  pupil  or  adoles- 
cent, may  be  preferred  to  his  co-tutor 
or  co-curator,  so  that  he  may  either 
alone  administer  the  property,  or 
may  oblige  his  co-tutor  or  co-curator 
to  give  security,  if  he  wishes  to  ob- 
tain the  preference  and  become  the 
sole  administrator.  lie  cannot  di- 
rectly demand  security  from  his  co- 
tutor  or  co-curator ; he  must  offer  it 
himself,  and  so  give  his  co-tutor  or 
co- curator  the  choice  to  receive  or  to 
give  security.  If  no  tutor  or  curator 
offers  security,  the  person  appointed 
by  the  testator  to  manage  the  pro- 
perty shall  manage  it;  but  if  no  such 
person  lie  appointed,  then  the  admi- 
nistration will  fall  to  theperson  whom 
a majority  of  the  tutors  shall  choose, 
as  is  provided  by  the  pnctorian  edict. 
If  the  tutors  disagree  in  their  choice, 
the  prietor  must  interpose.  And  in 
the  same  way,  when  several  are  ap- 
pointed after  inquiry  by  a magistrate, 
a majority  is  to  determine  who  shall 
administer. 

D.  xxvi.  7.  3. 1.  7,  8,  9. 


As  it  was  generally  most  convenient  that  one  tutor  alone 
should  act,  although  all  continued  responsible  (D.  xxvi.  7.  3. 
2.  6),  it  was  necessary  that  the  tutor  who  did  act,  tutor  one- 
rarius  (opposed  to  tutores  honorarii,  those  who  did  not  act), 
should  give  security  to  the  co-tutors.  If  he  did  not,  he  could 
be  compelled  by  the  means  described  in  the  text,  either  to  do 
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so  or  to  allow  some  other  co-tutor  to  take  bis  place.  Some- 
times the  tutelage  was  apportioned  by  the  magistrate  among 
the  different  tutors,  and  each  had  a separate  duty  to  perform, 
for  which  he  alone  was  responsible.  (D.  xxvi.  7.  3.  9.) 


2.  Sciendum  autem  est  non  so- 
lum tutores  vel  curatorcs  pupillis 
vel  adultia  ceterisque  persoms  ex 
adrainistratione  rerum  teneri ; sed 
etiam  in  eos  qui  satisdationem  acci- 
piuut,  subsidiariam  actionem  esse, 
qua?  ultimum  eis  presidium  pose  it 
ndferre.  Subsidiaria  autem  actio  in 
eos  datur,  qui  aut  omnino  a tutori- 
bus  vel  curatoribus  satisdari  non 
cnraverunt,  nut  non  idonee  passi 
sunt  caveri.  Qu®  quidem,  tam  ex 
prudentium  responsis  quam  ex  con- 
stitutionibus  imperialibus,  etiam  in 
heredes  eorum  extenditur. 


2.  It  should  be  observed  that  it  is 
not  only  tutors  and  curators  who  are 
responsible  for  their  administration 
to  pupils,  minors,  and  the  other  per- 
sons we  have  mentioned,  but,  as  a last 
safeguard,  a subsidiary  action  may  be 
brought  ngainst  the  magistrate  who 
has  accepted  theseeurity  as  sufficient. 
The  subsidiary  action  may  be  brought 
against  a magistrate  who  has  wholly 
omitted  to  take  security,  or  has  taken 
insufficient  security;  and  the  liability 
to  this  action,  according  to  the  re- 
sponses of  the  jurisprudents,  as  well 
as  the  imperial  constitution,  extends 
also  to  the  heirs  of  the  magistrate. 


D.  xxvii.  8.  1.  11, 12.  4.  6. 


Tbe  heirs  of  the  magistrate  were  only  liable  where  the  neg- 
ligence of  the  magistrate  had  been  very  great.  (D.  xxvii.  8.  6.) 

3.  Quibus  constitutionibus  et  3.  The  same  constitutions  also  ex- 
illud  exprimitur,  ut  nisi  caveant  presslv  enact,  that  tutors  and  cura- 
tutores  vel  curatores,  pignoribus  tors  who  do  not  give  security,  may  be 
captis  coerceantur.  compelled  to  do  so  by  seizure  of  their 

goods  as  pledges. 

C.  v.  35.  2. 


The  magistrate  would  order  a portion  of  their  property 
to  be  seized,  and  retained  until  they  gave  security.  (Thkophil. 
Paraphr.) 

4.  Neque  autem  prrefectus  urbi,  4.  Neither  the  prefect  of  the  city, 
neqne  pretor,  neque  presea  pro-  nor  the  pnetor,  nor  the  prceses  of  a 
vinciie,  neque  quia  alius  cui  tutores  province,  nor  any  other  magistrate  to 
dandi  jus  est,  Lac  actione  tenebi-  whom  the  appointment  of  tutors  be- 
tur ; sed  hi  tantummodo  qui  satis-  longs,  shall  be  liable  to  this  action, 
dationem  exigere  solent.  but  only  those  magistrates  whose  or- 

dinary cluty  it  is  to  exact  the  security. 

D.  xxvii.  8.  1.  1. 


The  words  of  the  text,  which  are  borrowed  from  Ulpian,  are 
not  strictly  correct  when  applied  to  the  title  of  Justinian ; as 
under  his  system  the  municipal  magistrates,  whose  business 
it  was  to  take  security,  could  in  some  cases  appoint  tutors. 
(Tit.  20.  5.) 
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Tit.  XXV.  DE  EXCUSATIONIBUS  TUTORUM  VEL 
CURATORUM. 

✓ 

Exeusantur  autem  tutores  rel  Tutors  and  curators  are  excused 
enratores  variis  ex  causis,  plerum-  on  difterent  grounds;  mostfrequentlv 
que  autem  propter  liberos,  sive  in  on  account  of  the  number  of  their 
potestatc  eint,  sive  emancipnti.  Si  children,  whether  in  their  power  or 
enim  tres  liberos  superstites  Romm  emancipated.  For  any  one  who  at 
quis  habeat,  rel  in  Italia  quatuor,  Rome  lias  three  children  living,  in 
vel  in  provinciia  quinque,  a tutela  Italy  four,  or  in  the  provinces  live, 
vel  cura  potest  excusari,  exemplo  mnv  be  excused  from  Doing  tutor  or 
reterorum  munerum ; nam  et  tute-  curator  as  from  other  offices,  for  the 
lam  vel  curam  placuit  publicum  office  of  both  a tutor  and  a curator  is 
munus  esse.  Sed  adoptivi  liberi  considered  a public  one.  Adopted 
non  prosunt,  in  adoptionem  autem  children  will  not  avail  the  adopter, 
dati  naturali  patri  prosunt.  Item  but  though  given  in  adoption  are 
nepotes  ex  filio  prosunt, ut  in  locum  reckoned  in  favour  of  their  natural 
patria  succedant ; ex  filia  non  pro-  father.  Grandchildren  by  a son, 
sunt.  Filii  autem  superstites  tan-  when  they  succeed  to  the  position  of 
turn  ad  tutelie  vel  curse  muneris  their  father,  may  bo  reckoned  in  the 
excusationem  prosunt ; defuncti  number,  but  not  grandchildren  by  a 
non  prosunt.  Sed  si  in  hello  amissi  daughter.  It  is  only  those  children 
sunt  quicsitum  est  an  prosint  ? Et  who  are  living  that  can  be  reckoned 
constat  eos  solos  prodesse,  qui  in  to  excuse  any  one  from  being  tutor 
acie  amittuntur;  hi  enim  qui  pro  or  curator,  and  not  those  who  are 
republica  ceciderunt,  in  perpetuum  dead.  It  has  been  questioned,  how- 
per  gloriam  vivere  intelliguntur.  ever,  whether  those  who  have  pe- 
rished in  war  mav  not  be  reckoned; 
and  it  has  been  decided,  that  those 
who  die  in  battle  may,  but  tbeyonly, 
for  glory  renders  those  immortal 
who  have  fallen  for  their  country. 

I),  xxvii.  1.  2.  2,  &c. ; D.  xxvii.  1.  18. 

It  was  considered  a matter  of  public  policy  that  tutors  or 
curators  should  act  when  their  assistance  was  necessary,  and, 
therefore,  those  who  were  appointed  were  obliged  to  accept 
the  office,  unless  they  could  establish  any  valid  reason  for  being 
excused.  This  Title  gives  a number  of  grounds  on  which  a 
person  appointed  tutor  or  curator  was  excused  from  holding  the 
office.  These  grounds  of  excuse  may  be  classed  with  tolerable 
accuracy  under  three  heads — 1.  The  discharge  of  some  public 
duty  (pr.  and  paragraphs,  1,  2,  3.  14,  15);  2.  Being  in  a posi- 
tion adverse  to  the  pupil  or  adult  (paragraphs,  4.  9.  11,  12. 
19) ; 3.  Being  incompetent  to  sustain  the  burden  of  the  office 
(paragraphs  5,  6,  7,  8.  13). 

It  was  the  lex  Papia  Poppcea  that  first  introduced  ex- 
emption on  the  ground  of  the  number  of  the  children. 

Grandchildren  by  the  daughter  were  not  reckoned,  as,  other- 
wise, they  would  have  been  reckoned  by  two  difterent  persons. 
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their  maternal  grandfather  and  their  paternal  father  or  grand- 
father. 

1.  Item  divus  Marcus  in  seme-  1.  The  Emperor  Marcus  declared 
stribus  rescripsit,  eum  qui  res  fisci  by  rescript  in  his  Seruestria,  that  a 
administrate  a tutela  vel  cuts,  quam-  person  engaged  in  administering  the 
diu  administrat,  excusari  posse.  property  of  the  fiscal  department  is 

excused  from  being  tutor  or  curator 
while  his  administration  lasts. 

D.  xxrii.  1.  41. 

Augustus  and  Tiberius  held  a council  of  senators  every  six 
months  for  the  discussion  of  affairs  (Suet.  Aug.  35) ; and  we 
gather  from  the  text  that  the  practice  was  also  adopted  by 
Marcus  Aurelius,  who  published  the  records  of  the  councils 
under  the  name  of  semestria. 


2.  Persons  absent  on  the  service 
of  the  state  are  excused  from  being 
tutors  or  curators  ; and  if  those  who 
have  already  been  appointed  either 
as  tutors  or  curators,  should  after- 
wards be  absent  on  the  public  ser- 
vice, they  are  excused  during  their 
nbsence,  anil  meanwhile  curators  are 
appointed  in  their  place.  On  their 
return,  they  must  again  take  upon 
them  the  burden  of  tutelage ; and, 
according  to  Papinian's  opinion,  ex- 
pressed in  the  fifth  book  of  bis 
answers,  are  not  entitled  to  the  pri- 
vilege of  a year’s  vacation,  which  is 
only  allowed  them  when  they  are 
called  to  a new  tutelage. 

D.  xxvii.  1.  10.  pr.  and  2. 

The  meaning  of  the  text  is  that,  if  they  had  commenced 
holding  the  office  of  tutor  before  their  absence,  they  were 
obliged  to  resume  it  immediately  on  their  return.  If,  when 
they  returned,  a new  tutelage  was  imposed  on  them,  they 
might  delay  for  a year  to  enter  on  its  duties.' 

3.  Et  qui  potestatem  habent  ali-  3.  By  a rescript  of  the  Emperor 
uam,  se excusare  possunt,  ut  divus  Marcus,  all  persons  invested  with 
larcus  rescripsit ; sed  cceptam  tu-  magisterial  power  may  excuse  them- 
telam  deserere  non  possunt.  selves;  but  they  cannot  abandon  the 

office  of  tutor,  which  they  have 
already  undertaken. 

D.  xxvii.  1.  17.  5. 


2.  Item  qui  reipublicse  causa  ab- 
sent, a tiitela  vel  cura  excusantur. 
Sod  et  si  fuerint  tutores  vel  cura- 
tores,  deinde  reipublicse  causa 
abesso  cceperint,  a tutela  vel  cura 
excusantur,  quatenns  reipublicm 
causa  absunt,et  interea  curator  loco 
eorum  datur.  Qui  si  roversi  fuerint, 
recipiunt  onus  tutelie : nam  nec 
anm  lmlient  vacationem,  ut  l’api- 
nianus  libro  quinto  responsorum 
rescripsit ; nam  hoc  spatium  habent 
ad  novas  tutelas  vocati. 


Qui  potestatem  aliquam.  habent : Le.  all  magistrates,  in- 
cluding local  magistrates. 
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4.  Item  propter  litem  quam  cum  4.  No  tutor  or  curator  can  excuse 

pupillo  vel  ml nl to  tutor  vel curator  himself  by  alleging  a law-suit  with 
nabet,  excusare  nemo  so  potest,  nisi  the  pupil  or  adult;  unless  tho  suit- 
forte  de  omnibus  bonis  vel  heredi-  embraces  the  whole  of  the  goods,  or 
tate  controversia  sit.  the  property,  or  is  for  an  inheritance. 

D.  xxvii.  I.  21. 

JuBtinian  afterwards,  in  the  72nd  Novel  (c.  1),  decided 
that  no  creditor  or  debtor  of  the  pupil  or  adult  should  be 
allowed  to  become  tutor  or  curator. 

5.  Item  tria  onera  tutelss  non  6.  Three  tutelages  or  curatorships, 

adfectat®  vel  curse  pne stunt  vaca-  if  unsolicited,  serve  as  an  excuse 
tionem,  quamdiu  administrantur : from  filling  any  other  such  office, 

uttamenpluriumpupillorumtutela,  while  the  holder  continues  to  dis- 
velcuraeorumdem  bonorum,  veluti  charge  the  duties.  Hut  the  tutelage 
fratrum,  pro  una  computetur.  of  several  pupils,  or  the  curatorship 

of  an  undivided  property,  as  where 
the  pupils  or  adults  are  brothers,  is 
reckoned  as  one  only. 

D.  xxvii.  1.  3.  15.  15. 

0.  Sedetpropterpaupertatem  ex-  C.  Poverty  also  is  a sufficient  ex- 
cusationem  tribui  tarn  divi  fratres  cuse,  when  it  can  be  proved  such  as 
quam  persedivus Marcus  reacripsit,  to  render  a man  incapable  of  the 
si  quis  imparem  se  oneri  injuncto  burden  imposed  upon  him,  according 
possit  docere.  to  the  rescripts  given  both  by  the 

imperial  brothers  together,  and  by 
the  Emperor  Marcus  singly. 

D.  xxvii.  1.  7. 


Marcus  Aurelius  Antoninus  and  Lucius  Verus  were  the 

divi  fratres. 


7.  Item  propter  adversam  vale- 
tudinem,  propter  quam  nec  suis 
quidem  negotiis  interesse  potest, 
excusatio  locum  habet. 

8.  Similiter  eum  qui  literas  nc- 
sciret,  excusandum  esse  divus  l*ius 
rescripsit ; quamvis  et  imperiti  li- 
terarum  possunt  ad  administra- 
tionem  negotiorum  sufficere. 


7.  Dlness  also,  if  it  prevent  a man 
from  superintending  his  own  affairs, 
affords  a ground  of  excuse. 

8.  So,  too,  a person  who  cannot 
read  must  be  excused,  according  to 
the  rescript  of  the  Emperor  An- 
toninus Pius  ; but  persons  who  can- 
not read  are  sometimes  considered 
capable  of  administering. 


D.  xxvii.  1.  0.  19. 


The  magistrate  would  have  to  decide  whether  the  property 
was  so  small,  and  the  position  of  the  pupil  or  adult  so  hum- 
ble, that  this  ignorance  would  be  no  bar. 


9.  Item  si  propter  inimicitias  ali- 
uem  testamento  tutorem  pater  de- 
erit,  hoc  ipsum  pnestat  ei  excusa- 
tionem : sicut  per  contrurium  non 


9.  If  it  is  through  enmity  that  the 
father  appoints  by  testament  any  one 
os  tutor,  this  circumstance  itself  will 
afford  a sufficient  excuse;  just  as  on 
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excusantur,  qui  fie  tutelam  adminis-  the  other  hand,  they  who  have  pro- 
traturos  patri  pupillorum  promise-  mised  the  father  of  the  pupils  to  fill 
*unt.  the  office  of  tutor,  cannot  be  excused. 

D.  xxvii.  1.  6.  17. 

10.  Non  esse  admittendam  excu-  10.  That  the  tutor  was  unknown 

sationem  ejus  qui  hoc  solo  utitur,  to  the  father  of  a pupil  is  not  of  it- 
quod  ignotus  patri  pupillorum  sit,  self  to  be  admitted  as  a sufficient 
divi  fratres  rescripserunt.  excuse,  as  is  decided  by  a rescript  of 

the  imperial  brothers. 

D.  xxvii.  1.  15.  14. 

11.  Inimicitise  quas  quis  cum  11.  Enmity  against  the  father  of 

patre  pupillorum  vel  adultorum  the  pupil  or  adult,  if  of  a deadly 
exercuit,  si  capitales  fuerunt,  nec  character,  and  no  reconciliation  has 
reconciliatio  intervenit,  a tutela  vel  taken  place,  is  usually  considered  as 
cura  solent  excuse  re.  an  excuse  from  being  tutor  or  cura- 

tor. 

D.  xxvii.  1.  0.  17. 


12.  Item  qui  status  controversiam  12.  So,  too,  he  whoso  utatiu  has 

a pupillorum  patre  passus  est,  ex-  been  called  in  question  by  the  father 
cusatur  a tutela.  of  the  pupil,  is  excused  from  the 

office  of  tutor. 


That  is,  if  the  deceased  has  attempted  to  show  that  the 
person  appointed  tutor  was  a slave. 


13.  Item  major  septuaginta  annis 
a tutela  vel  cura  excusare  se  potest. 
Minores  autem  viginti  quinque  an- 
nis olim  quidem  excusaoantur.  A 
nostra  autem  constitutions  prohi- 
bentur  ad  tutelam  vel  curam  ad- 
spirare,  adeo  ut  nec  excusationis 
opus  fiat.  Qua  constitutions  cave- 
tur  ut  nec  pupillus  ad  legitimam 
tutelam  vocetur,  nec  adultus  ; cum 
erat  incivile,  eos  qui  alieno  auxilio 
in  rebus  suis  administrandis  egere 
noscuntur,  et  aliisreguntur,aliorum 
tutelam  vel  curam  subire. 


13.  Persons  above  seventy  years  of 
age  may  be  excused  from  being  tutors 
or  curators.  Persons  under  the  age 
of  twenty-five  were  formerly  excused, 
but,  by  our  constitution,  they  are 
now  prohibited  from  aspiring  to  these 
offices,  so  that  excuses  are  become 
unnecessary.  This  constitution  pro- 
vides that  neither  pupils  nor  adults 
shall  be  called  to  a legal  tutelage. 
For  it  is  absurd  that  persons  who 
are  themselves  governed,  and  are 
known  to  need  assistance  in  the  ad- 
ministration of  their  own  affairs, 
should  become  the  tutors  or  curators 
of  others- 


D.*  xxvii.  1.  2.  10.  7 : C.  v.  30.  5. 


14.  Idem  et  in  milite  observan- 
dum  est,  ut  noc  volens  ad  tuteke 
onus  admittatur. 

15.  ItemRoma>grammatici,rhe- 
tores  et  medici,  et  qui  in  patria  sua 
id  exercent  et  intra  numerum  sunt, 
atutelavel  curahabentvacationem. 


14.  The  same  rule  bolds  good  also 
as  to  military  persons.  They  cannot, 
even  though  they  wish  it,  be  admitted 
to  the  office  of  tutor  or  curator. 

15.  Grammarians,  rhetoricians,  and 
physicians  at  Rome,  and  those  also 
who  exercise  such  professions  in 
their  own  country,  and  are  within 
the  number  authorized,  are  exempted 
from  being  tutors  or  curators. 


D.  xxvii.  1.  6.  1. 
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It  was  Antoninus  Pius  who  fixed  the  number  which  each 
city  was  to  have.  (D.  xxvii.  1.  6.  1.)  The  largest  provin- 
cial city  was  not  allowed  to  have  more  than  ten  physicians, 
five  grammarians,  and  five  rhetoricians. 

Philosophers  were  also  excepted  (D.  xxvii.  1.  6.  5);  juris- 
prudents who  were  members  of  the  council  of  the  emperor 
(xxvii.  1.  30) ; and  all  clerici.  (C.  i.  3.  52.) 

16.  Qui  Biitom  vult  se  excusare,  16.  If  a person  wishes  to  excuse 

si  plures  habeat  excusationes  et  de  himself,  and  has  several  excuses, 
quibusdam  non  probaverit,  aliis  uti  even  supposing-  some  are  not  ad- 
intra  temporanonprohibetur.  Qui  mitted,  there  is  nothing  to  prevent 
autem  excusare  se  voluut,  non  ap-  his  employing  others,  provided  he 
pellant ; sed  intra dies  quinquaginta  does  so  within  the  prescribed  time, 
continues  ex  quo  cognoverunt,  ex-  Those  who  wish  to  excuse  themselves 
cusare  se  debent,  cuj  uscumque  ge-  are  not  to  appeal,  but  whatever  kind 
neris  sunt,  id  est,  qualitercumquo  of  tutors  they  may  be,  that  is,  how- 
dati  fuerint  tutores,  si  intra  centesi-  ever  they  may  have  been  appointed, 
mum  lapidem  sunt  ab  eo  loco  ubi  must  offer  their  excuses  within  the 
tutores  dati  sunt;  si  vero  ultra  fifty  days  next  after  they  have  known 
centesimum  habitant,  dinumera-  of  their  appointment,  if  they  are 
tione  facta  viginti  millium  diurno-  within  a hundred  miles  of  the  place 
rum  et  amplius  trigin ta  dierum.  when  they  were  appointed.  If  they 
Quod  tamen,  ut  Sctevola  dicebat,  are  at  a greater  distance  they  are 
sic  debet  computari  ne  minus  sint  allowed  a day  for  every  twenty  miles, 
quatn  quinquaginta  dies.  and  thirty  days  besides ; but  the 

time  should,  as  Seievola  said,  be  so 
calculated  as  never  to  be  less  than 
fifty  days  in  the  whole. 

D.  xxvii.  1.  21. 1.13.  1.  0. 

If  he  lived  anywhere  within  four  hundred  miles,  he  would, 
reckoning  a day  for  each  twenty  miles,  and  thirty  days  be- 
sides, fall  short  of  fifty  days,  and  therefore  the  rule  was  laid 
down  as  stated  in  the  concluding  sentence  of  the  text.  If  he 
did  not  excuse  himself  within  the  appointed  time,  he  could 
not  afterwards  escape  the  charge. 

Dies  continui  are  opposed  to  dies  utiles,  the  days  on  which 
legal  business  could  be  done  ; dies  continui  meaning  the  next 
days,  of  whatever  kind. 

17.  Datus  autem  tutor  ad  univer-  17.  The  tutor  who  is  appointed  is 

sum  patrimonium  datus  esse  ere-  considered  aa  appointed  for  the  whole 
ditur.  patrimony. 

D.  xxvii.  1.  21.  2. 

The  tutor  was  appointed  for  the  whole  patrimony ; but  if 
it  was  situated  in  very  different  parts,  he  might  apply  to 
have  other  tutors  appointed  to  act  in  the  different  localities. 
(D.  xxvii.  1.  21.  2.) 

18.  Qui  tutelam  alicujus  gessit,  18.  A person  who  has  discharged 
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invitus  curator  ejusdem  fieri  non 
eompellitur:  in  tantiim  ut,  licet 
paterfamilias  qui  testamento  tuto- 
rem  dedit,  aojecerit  se  eumdem 
curatorem  dare.tamen  invitum  eum 
curam  suscipere  non  cogendura  divi 
Severus  et  Antoninus  rescripserunt. 


the  office  of  tutor  is  not  compelled 
again-t  his  will  to  become  the  cura- 
tor of  the  same  person  ; so  much  so, 
that  although  the  father,  after  ap- 
pointing a tutor  by  testament,  adds 
that  he  also  appoints  the  same  per- 
son to  be  curator,  the  person  so  ap- 
pointed if  unwilling  cannot  be  com- 
pelled to  take  the  office  of  curator ; 
so  it  has  been  decided  by  the  rescript 
of  the  Emperors  Severus  and  An- 
toninus. 


It  is  Antoninus  Caracalla  who  is  here  meant. 

19.  Iidem  rescripserunt,  maritnm  19.  The  same  emperors  have  de- 
uxori  sum  curatorem  datum  excu-  cided  by  rescript,  that  a husband  ap- 
sare  se  posse,  licet  se  immisceat.  pointed’  as  curator  to  his  wife  may 

excuse  himself  from  the  office,  even 
after  he  has  intermeddled  with  her 
affairs. 

D.  xxviL  1.  1.  5. 

The  husband  not  only  might  excuse  himself  from  thecura- 
torship  of  his  wife,  but  in  the  time  of  Justinian  he  could  not 
fill  the  office  (C.  v.  34.  2.};  neither  could  the  wife’s  curator 
marry  her.  (C.  v.  6.) 

It  was  the  general  rule  that  a tutor  or  curator  who  inter- 
meddled with  the  affairs  of  the  pupil  or  adult  renounced  the 
right  of  offering  excuses. 

20.  Si  quis  autem  falsia  allega-  20.  Anyone  who  has  succeeded 
tionibus  excusationem  tutelro  me-  by  false  allegations  in  getting  him- 
ruit,  non  est  liberatus  onere  tutelas.  self  excused  from  the  office  of  tutor, 

is  not  thereby  discharged  from  the 
burden  of  the  office. 

1).  xxiij.  2.  00.| 


Tit.  XXVI.  DE  SUSPECTIS  TUTORIBUS  VEL 
CURATORIBUS. 

Sciendum  est  guspecti  crimen  ex  The  right  of  accusing  a suspected 
lege  duodecim  tabularuin  descen-  tutor  or  curator  is  derived  from  the 
dere.  law  of  the  Twelve  Tables. 

D.  xxvi.  10.  1,  2. 

1.  Datum  est  autem  jus  remo-  1.  The  power  of  removing  sus- 
vendi  tutores  suspectos  ltomce  pne-  pected  tutors  belongs  at  Rome  to 
tori,  et  in  provinciis  pnesidibus  the  prat  or : in  the  provinces  to  the 
earum  et  legato  proconsulis.  pramdei,  or  to  the  legate  of  the  pro- 

consul. 

D.  xxvi.  10.  1.  3,  4. 
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2.  Ostendimus,  qui  possint  de 
suapecto  cognoscere  j nunc  vide- 
amtis  qui  suspecti  fieri  possint.  Et 
quidem  ornnes  tutores  possunt,  sive 
testainentarii  sint  sive  non,  sed 
alterius  generis  tutores ; quare  et 
si  legitimus  sit  tutor,  accusari  po- 
terit.  Quid  si  patron  us  ? Adhuc 
idem  erit  dicendum : dummodo 
meminerimus  famte  patroni  par- 
cendum,  licet  ut  suspectus  remotus 
fuerit. 


2.  We  have  shown  what  magis- 
trates may  take  cognisance  of  sus- 
pected persons : let  us  now  inquire, 
what  persons  mav  become  suspected. 
All  tutors  may  become  so,  whether 
testamentary,  or  others ; thus  even 
a legal  suitor  may  be  accused.  But 
what  is  the  case  with  a patron  ? He, 
too,  may  he  accused  ; but  we  must 
remember,  that  his  reputation  must 
be  spared,  although  he  be  removed 
as  suspected. 


The  descendants  could  not  bring  an  action  to  which  infamy 
attached  against  an  ascendant.  They  and  the  libertus  could 
only  call  for  the  interference  of  the  law  to  protect  their  pro- 
perty, not  to  punish  the  tutor  with  infamy.  (D.  xxxvii.  15. 
5.)  And  in  the  case  of  all  legal  tutors  it  was  customary, 
except  in  very  bad  cases,  not  to  remove  them,  but  to  join  a 
curator  with  them.  (D.  xxvi.  10.  9.)  By  famce  parcendum 
is  meant  that  the  grounds  of  the  decision  for  their  removal 
were  not  to  be  expressed. 


3.  Consequens  est  ut  videamus, 

fui  possunt  suspectos  postulnne. 

)t  sciendum  est  quasi  publicam 
esse  hanc  actionem,  hoc  est,  om- 
nibus patere.  Quinimo  et  mulierea 
admittuntur  ex  rescripto  divorum 
Severi  et  Antonini,  sed  ere  soloe 
qum  pietatis  necessitudine  duct® 
ad  hoc  procedunt,  ut  puta  mater ; 
nutrix  quoque  et  avia  possunt, 
potest  et  soror.  Sed  et  si  qua  alia 
mulier  fuerit,  cujus  praetor  per- 
pensam  pietatem  intellexerit  non 
sexus  verecundiam  egredieutem, 
sed  pietate  productam  non  con- 
tinere  injuriam  pupillorum,  ad- 
mittet  earn  ad  accusationem. 

D.  xxvi. 


3.  Let  us  now  inquire,  by  whom 
suspected  persons  may  be  accused. 
Now  an  accusation  of  this  sort  is  in 
a measure  public,  that  is,  it  is  open 
to  all.  Nay,  by  a rescript  of  the  Em- 
perors Severus  and  Antoninus,  even 
women  are  admitted  to  be  accusers ; 
but  only  those  who  are  induced  to 
do  so  through  feelings  of  affection,  as 
a mother,  a nurse,  or  a grandmother, 
or  a sister,  who  may  all  become  ac- 
cusers. But  the  prtetor  will  admit 
any  other  woman  to  make  the  accu- 
sation, in  whom  he  recognises  a real 
affection,  and  who,  without  overstep- 
ping the  modesty  of  her  sex,  is  im- 
pelled bv  this  affection  not  to  endure 
the  pupil  suffering  harm. 

10.  1.  0,  7. 


The  action  is  called  quasi  publica,  because  on  the  one 
hand  it  had  the  private  object  of  securing  the  pupil’s  interests, 
and  on  the  other  had,  like  public  actions,  criminal  conse- 
quences, and  might  be  brought  by  a person  not  interested  in 
the  private  result. 

Women,  as  a general  rule,  could  not  institute  public 
actions.  (D.  xlviii.  2.  1.) 

4.  Impuberes  non  possunt  tu-  4.  No  person  below  the  age  of 
tores  silos  suspectos  postulare ; puberty  can  bring  an  accusation 
puberee  autem  cura tores  suos  ex  against  bis  tutor  as  suspected : but 
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consilio  necessariorum  suspectos  those  who  have  attained  that  age 
possunt  arguere,  et  ita  divi  Severu3  may,  under  the  advice  of  their  near 
et  Antoninus  rescripserunt.  relations,  accuse  their  curators.  Such 

is  the  decision  given  in  a rescript  of 
the  Emperors Severus  and  Antoninus. 
D.  xxvi.  10.  7. 


5.  Suspectus  autem  est,  qui  non 
ex  fide  tutelam  gerit,  licet  solvendo 
sit,  ut  Julianus  quoque  rescripsit. 
Sed  et  antequam  ineipiat  tutelam 
gerere  tutor,  posse  eum  quasi  sus- 
pectum  removeri  idem  Julianus 
rescripsit,  et  secundum  eum  con- 
stitutum  est. 

D.  xx 


5.  A tutor  is  suspected  who  does 
not  faithfully  execute  his  trust,  al- 
though perfectly  solvent,  as  Julian 
writes,  who  also  thinks  that  even 
before  he  enters  on  his  office,  a tutor 
may  be  removed,  as  suspected:  and 
a constitution  has  been  made  in  ac- 
cordance with  this  opinion, 
i.  10.  8. 


Ulpian  says  that  a tutor  could  not  be  suspectus  before  he 
entered  on  his  office,  and  that  if  there  were  any  reason  to 
think  him  an  improper  person  beforehand,  the  magistrate 
would  forbid  him  to  assume  the  administration.  (D.  xxvi. 
10.  3.  5.  and  12.)  Justinian  decides  in  opposition  to  this. 

0.  .Suspectus  autem  remotus,  si  6.  A suspected  person,  if  removed 
quidem  oh  dolum,  fauiosus  est ; si  on  account  of  fraud,  is  infamous,  but 
ob  culpam,  non  teque.  not  if  for  neglect  only. 

C.  v.  40.  9. 

For  the  meaning  of  the  word  infamia  see  Introd.  sec.  48. 

7.  Si  quis  autem  suspectus  pos-  7.  If  an  action  is  brought  against 

tulatur,  quoad  cognitio  finiatur,  any  one  as  suspected,  bis  adminis- 
interdicitur  ei  administratio,  ut  tration,  according  to  Papinian,  is 
Fapiniano  visum  est.  suspended,  while  the  accusation  is 

pending. 

1).  xlvi.  3.  14.  1. 

8.  Sed  si  suspecti  cognitio  sus-  8.  If  a process  is  commenced 

cepta  fuerit,  posteaque  tutor  vel  against  a tutor  or  curator,  as  sus- 
curator  decesserit,  extinguitur  bus-  pected,  and  he  dies  while  it  is  going 
pecti  cognitio.  on,  the  process  is  at  au  end. 

D.  xxvi.  10.  11. 

The  action  to  force  the  tutor  or  curator  to  give  in  his  ac- 
counts would  be  brought  against  the  heirs  of  the  tutor  or 
curator.  But  the  suspecti  cognitio  could  not,  as  its  object 
was  to  remove  the  tutor  or  curator,  not  to  recover  money 
from  him. 

9.  Si  quis  tutor  copiam  sui  non  9.  If  a tutor  fails  to  appear,  that 
faciat  ut  aliments  pupillo  decer-  a certain  amount  of  maintenance 
uantur,  cavetur  epistola  divorum  may  be  fixed  on  for  his  pupil,  it  is 
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Severi  et  Antonini,  ut  in  posses- 
sionem bonorum  ejus  pupillus 
mittatur ; et  quas  mora  deteriora 
futura  sunt,  dato  curatore  distrahi 
jubentur.  Ergo  ut  suspectus  re- 
moveri  potorit,  qui  non  praestat 
alimenta. 


D.  xxvi. 


provided  by  a rescript  of  the  Emperors 
Severus  and  Antoninus,  that  the 
pupil  shall  be  put  into  the  possession 
of  the  effects  of  the  tutor,  and  that 
after  a curator  has  been  appointed, 
those  things,  which  are  perishable, 
may  be  sold.  Therefore  a tutor,  who 
does  not  afford  maintenance  to  bis 
pupil  may  be  removed,  as  suspected. 

10.  7.  2. 


The  proctor  generally  determined  the  amount  to  be  an- 
nually expended  on  the  maintenance  and  education  of  the 
pupil  (the  word  alimenta  must  be  taken  very  widely),  when 
it  was  not  determined  by  the  testament  of  the  father.  The 
tutor  had  therefore  to  attend  before  the  magistrate  to  state 
what  amount  the  fortune  of  the  pupil  would  bear. 

Dato  curatore,  i.e.  a curator  given  for  this  particular  pur- 
pose only. 

10.  Sed  si  quis  pnesens  nejrat  10.  But  if  the  tutor  appears,  and 
propter  inopiam  alimenta  non  posse  maintains  that  no  certain  amount  of 
decerni,  si  hoc  per  mendacium  maintenance  can  be  fixed  in  conse- 
dicat,  remittendum  eum  esse  ad  quence  of  the  smallness  of  the  pupil's 
pnefectum  urbi  puniendum  pla-  estate ; if  he  says  this  falsely,  he 
cuit : Bicut  ille  remittitur,  qui  shall  be  handed  over  to  the  prefect 
data  pecunia  ministerium  tutelic  of  the  city,  to  be  punished,  just  as  a 
redemit.  person  is  handed  over  who  has  pur- 

chased a tutelage  by  bribery. 

D.  xxvi.  10.  3.  15. 


The  praetor  had  no  criminal  jurisdiction,  and  therefore  per- 
sons were  sent,  for  punishment  to  the  prwfectus  urbis.  (D. 
i.  12.  1.)  In  the  provinces  the  praises  could  punish,  as  well 
as  remove,  the  tutor. 

11.  Libertus  quoque,  si  fraudu-  11.  Also  a freedman,  who  is  proved 

lenter  tutelam  tiliorum  vel  ne-  to  have  been  guilty  of  fraud,  when 
potum  patroni  gessisse  probetur,  acting  as  tutor  to  the  son  or  grand- 
ad priefectum  urbis  remittitur  son  of  his  patron,  is  handed  over  to 
puniendus.  the  prefect  of  the  city  to  be  punished. 

D.  xxvi.  10.  2. 

12.  Novissime  sciendum  est,  eos  12.  Lastly,  it  must  be  known  that 

qui  fraudulenter  tutelam  vel  curam  they  who  are  guilty  of  fraud  in  their 
administrant,  etiamsi  satis  offerant,  administration,  must  be  removed,  al- 
removendoe  a tutela;  quia  satis-  though  they  offer  sufficient  security, 
datio  tutoris  proposition  male-  For  giving  security  makes  no  change 
volum  non  mutat,  sed  diutius  gras-  in  the  malevolent  purpose  of  the 
sandi  in  re  familiari  facullatem  tutor,  but  only  procures  him  a longer 
praestat.  opportunity  of  injuring  the  estate. 

D.  xxvi.  10.  5.  6. 
m j 
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A person  is  considered  thus  open  to  suspicion  whose  general 
character  and  conduct  warrant  the  suspicion.  But  a zealous 
and  honest  man,  as  we  learn  in  the  next  paragraph,  is  not  to 
be  removed  on  suspicion,  because  be  is  poor. 

13.  Suspectum  enim  eum  pu-  13.  We  also  deem  every  man  sua- 
tamus,  qui  moribus  talia  eat  ut  pec  ted,  whose  conduct  is  such  that 
euapcctus  ait.  Enim  vero  tutor  we  cannot  but  suspect  him.  A tutor 
vel  curator,  quamvis  pauper  eat,  or  curator  who  is  faithful  and  dili- 
tidelia  tamen  et  diligens  remo-  gent,  is  not  to  be  removed,  as  a sus- 
vendua  non  eat  quasi  auapectua.  pected  person,  merely  because  he  is 

poor. 

D.  xxvi.  10.  8. 
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Tit.  I.  DE  DIVISIONE  RERUM  ET  QUALITATE. 

Having  treated  in  the  first  book  of  the  law  of  persons,  the 
Institutes  now  proceed  to  treat  of  the  law  of  things — that  is, 
they  pass  from  persons  who  exercise  rights  to  things  over  which 
rights  are  exercised.  Rights  may  be  divided  into  those  which 
we  have  in  or  over  things  as  against  all  the  world,  and  those 
which  we  have  against  particular  persons.  (See  Introd.sec.  61.) 
The  second  book  of  the  Institutes,  and  the  first  portion  of  the 
third,  treat  of  the  former  class,  and  of  the  mode  in  which  they 
are  acquired. 

The  most  proper  mode  of  treating  the  law  of  things  would 
be,  perhaps,  first  to  inquire  of  what  divisions  things  themselves 
are  susceptible  ; next,  to  divide  rights  in  things  (Jura  in  re) 
according  to  the  extent  of  the  right ; and  lastly,  to  treat  of  the 
mode  in  which  those  rights  are  acquired.  To  a certain  extent 
this  mode  of  dividing  the  subject  is  adopted  in  the  Institutes, 
but  not  very  distinctly  or  expressly.  Things  themselves  may 
be  divided,  generally,  by  making  the  basis  of  division  either 
the  relation  in  which  they  stand  to  persons,  or  something  in- 
herent in  the  nature  of  the  things.  Things  divided  in  the  first 
way  may  be  subdivided  according  as  they  are  the  subject  of 
the  rights  of  all  men  or  no  men  on  the  one  hand,  and  of  par- 
ticular men  on  the  other,  the  latter  class  receiving  modifications 
according  to  the  character  in  which  particular  men  hold  them. 
This  division  of  things  is  treated  of  in  the  first  sections  of 
this  Title.  The  most  prominent  distinction  inherent  in  things 
is  that  of  things  corporeal  and  things  incorporeal,  and  this  is 
treated  of  in  the  second  Title.  There  are  other  divisions  of 
things  (see  Introd.  secs.  52-60)  which  are  alluded  to  in  the 
Institutes,  but  not  expressly  noticed. 

A person  may  have  the  whole  sum  of  all  rights  over  a thing 
when  in  Roman  law  he  was  said  to  have  the  dominium.  These 
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rights  of  the  dominus  were  summed  up  in  the  jus  utendi,  that 
is,  making  use  of  the  thing;  thejt/s  fruendi,  that  is,  reaping 
the  fruits  and  profits;  and  the  jus  a butendi,  th.it  is,  consuming 
the  thing,  if  capable  of  consumption.  Or  any  one  of  the  jura 
in  rem  may  be  separated  from  the  rest  and  enjoyed  by  different 
persons.  (See  Introd.  sec.  64.)  These  fragments  of  the  domi- 
nium, called  servitudes,  are  treated  of  in  the  third  and  three 
following  Titles.  Or  a person  may  have  a right  over  a thing 
in  the  ownership  of  another,  limited  by  the  extent  to  which 
he  has  a claim  against  the  owner,  as  a creditor  has  over  the 
thing  given  him  in  pledge  as  a security  for  the  debt.  This 
right,  generally  termed  in  Roman  law  the  jus  pignm'is , is  not 
spoken  of  expressly  in  the  Institutes,  but  a brief  sketch  of  the 
law  on  the  subject  will  he  found  in  the  conclusion  of  the  notes 
to  the  fifth  Title. 

The  Institutes  then  recur  to  the  modes  by  which  the  owner- 
ship in  things  is  acquired,  and  the  subject  is  divided  according 
as  ownership  is  acquired  in  a particular  thing,  or  in  a univei'- 
sita8  rerum,  that  is,  the  aggregate  of  rights  possessed  by  a 
particular  person.  Two  of  the  principal  modes  of  acquiring 
particular  things,  occupation,  that  is,  being  the  first  person  to 
appropriate  an  unappropriated  thing,  and  tradition,  that  is,  the 
owner  handing  over  the  thing  to  another  person  with  the  in- 
tention of  transferring  the  ownership,  and  the  transferee  re- 
ceiving the  thing  with  the  intention  of  becoming  owner  of  it, 
have  been  treated  of  in  the  first  Title  as  also  have  the  subordi- 
nate modes  of  accession,  when  an  inferior  thing  is  acquired  by 
the  owner  of  a more  important  thing,  and  specification,  when 
a new  thing  is  created,  and  belongs  to  the  creator.  In  the  sixth 
Title,  another  mode  of  acquiring  particular  things  is  treated 
of,  that  of  usucapion,  the  process  by  which  the  law  attached 
the  legal  ownership  after  a certain  length  of  possession.  The 
seventh  Title  treats  of  certain  cases  in  which  gift  might  he 
looked  on  as  a different  mode  of  conferring  ownership  from 
tradition.  This  ends  the  discussion  of  the  modes  of  acquiring 
the  ownership  in  particular  things.  The  eighth  and  ninth  Titles 
speak  of  certain  restrictions  on  alienation,  and  of  one  person 
acquiring  ownership  through  other  persons.  In  the  tenth  Title, 
the  Institutes  proceed  to  discuss  the  modes  of  acquiring  a 
universitas  rerum.  The  two  chief  modes  are,  the  gift  of  an 
liereditcbs  by  testament,  and  the  succession  to  an  hereditas  in 
case  of  intestacy.  The  subject  of  testaments  occupies  the 
remainder  of  the  second  book,  and  that  of  succession  to  an 
intestate  occupies  the  first  nine  Titles  of  the  third  book.  Three 
or  four  minor  modes  of  acquiring  a universitas  rerum,  of 


Digitized  by  Google 


LIB.  II.  TIT.  I. 


1G7 


which  arrogation  is  the  most  important,  are  then  noticed;  and 
with  the  twelfth  Title  of  the  third  book  the  treatment  of  jura 
in  re,  and  of  the  modes  of  acquiring  ownership  in  them,  is 
brought  to  a conclusion.  This  treatment  of  the  modes  of 
acquisition  is  subject  to  the  inconvenience  noticed  by  Gaius 
(ii.  191),  that  legacies  which  are  a mode  of  acquiring  specific 
things,  are  treated  of  as  if  coming  under  the  acquisition  of  a 
universitas  rerum  by  testament. 

Previously  to  the  legislation  of  Justinian,  there  had  been 
two  other  modes  of  acquisition  applicable  both  in  the  case  of 
particular  things  and  in  that  of  a universitas  rerum,  which 
are  treated  of  by  Gaius  at  considerable  length.  (G  ai.  ii.  18-37. 
See  also  Ulpian,  Reg.  19.  2.)  These  were,  maucipation,  the 
process  by  which  res  mancipi  were  conveyed  from  one  Roman 
citizen  to  another  (see  Introd.  sec.  59),  and  injure  cessio.  The 
cessio  in  jure  was  a fictitious  suit,  in  which  the  person  who 
was  to  acquire  the  tiling  claimed  ( vindicabat ) the  thing  as  his 
own,  the  person  who  was  to  transfer  it  acknowledged  the  justice 
of  the  claim,  and  the  magistrate  pronounced  it  to  be  the  pro- 
perty ( addicebat ) of  the  claimant.  Mancipation  and  cessiones 
in  jure  were  both  abolished  by  Justinian. 


Superiors  libro  de  jure  persona- 
rum  exposuimua : niodo  videamus 
de  rebus,  quie  vel  in  nostro  pntri- 
monio  vel  extra  patrimonium  nos- 
trum habentur.  Qusedain  enim 
nnturali  jure  communia  sunt  om- 
nium, quiedam  publiea,  quiedam 
universitatis,  quiedam  nullius,  plo- 
raque  singulorum,  quse  ex  variis 
cau.-is  cuique  adquiruntur,  sicut  ex 
subjectis  apparebit. 

Gai.  ii.  1 : 


In  the  preceding  book  we  have 
treated  of  the  law  of  persons.  Let 
us  now  speak  of  things,  which  either 
are  in  our  patrimony,  or  not  in  our 
patrimony.  For  some  things  by  the 
law  of  nature  are  common  to  all ; 
some  are  public ; some  beloug  to 
corporate  bodies,  and  some  belong 
to  no  one.  Most  things  are  the  pro- 
perty of  individuals,  who  acquire 
them  in  different  ways,  as  will  ap- 
pear hereafter. 

D.  i.  8.  2. 


Under  the  word  res,  thing,  is  included  whatever  is  capable 
of  being  the  subject  of  a right.  The  principal  division  of 
Gaius  is  into  things  divini  juris  and  kumani  juris.  Here 
the  principal  division  is  according  as  things  are  in  nostro 
patrimonio ; that  is,  belong  to  individuals ; or  extra  nostrum 
patrimonium;  that  is,  beloug  to  all  men  (communes),  or  no 
men  (nullius),  or  to  bodies  of  men  ( universitatis ).  The 
words  bona  and  pecunia,  it  may  be  observed,  are  only  used 
of  things  in  nostro  patrimonio. 


1.  Et  quidem  nnturali  jure  com- 
munia  sunt  omnium  hiec : aer,  aqua 
protluens,  et  mare  et  per  hoc  litora 
uiaris.  .Nemo  igitur  ad  litus  maris 


1.  By  the  law  of  nature  these 
things  are  common  to  mankind — the 
air,  running  water,  the  sea,  and  con- 
sequently the  shores  of  the  sea.  No 
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acredere  piohibetur,  dum  tamen  one,  therefore,  i«  forbidden  to  ap- 
villia  et  monumentis  et  sediliciia  preach  the  sen-shore,  provided  that 
abstineat : quia  non  sunt  juris  gen-  be  respects  habitations,  monuments, 
tium,  sicut  et  mare.  and  buildings,  which  are  not,  like  the 

sea,  subj  ect  only  to  the  law  of  nations. 

D.  i.  8.  2.  1 ; 1).  i.  8.  4. 

Of  things  that  are  common  to  all  any  one  may  take  such  a 
portion  as  he  pleases.  Thus  a man  may  inhale  the  air,  or  float 
his  ship  on  any  part  of  the  sea.  As  long  ns  he  occupies  any 
portion,  his  occupation  is  respected ; but  directly  his  occupation 
ceases,  the  thing  occupied  again  becomes  common  to  all.  The 
sea-shore,  that  is,  the  shore  as  far  as  the  waves  go  at  furthest, 
was  considered  to  belong  to  all  men.  For  the  purposes  of  self- 
defence  any  nation  had  a right  to  occupy  the  shore  and  to  repel 
strangers.  Individuals,  if  they  built  on  it,  by  means  of  piles 
or  otherwise,  were  secured  in  exclusive  enjoyment  of  the  por- 
tion occupied  ; but  if  the  building  was  taken  away,  their  occu- 
pancy was  at  an  end,  and  the  spot  on  which  the  building 
stood  again  became  common.  (I).  i.  8.  6.) 

2.  Flumina  autem  omnia  et  por-  2.  All  rivers  and  ports  are  public  ; 
tus  publics  sunt.  Ideoque  jus  pis-  hence  the  right  of  fishing  in  a port, 
oandi  omnibus  commune  est  in  or  in  rivers,  is  common  to  all  men. 
portu  fluminibusque. 

D.  i.  8.  4.  1 ; D.  xlvii.  10.  13.  7. 

The  word  publicus  is  sometimes  used  as  equivalent  to  com- 
munis, but  is  properly  used,  as  here,  for  what  belongs  to  the 
people.  Things  public  belong  to  a particular  people,  but  may 
be  used  and  enjoyed  by  all  men.  Roads,  public  places  and 
buildings  might  be  added  to  those  mentioned  in  the  text.  The 
particular  people  or  nation  in  whose  territory  public  things  lie 
may  permit  all  the  world  to  make  use  of  them,  but  exercise  a 
special  jurisdiction  to  prevent  any  one  injuring  them.  In  this 
light  even  the  shore  of  the  sea  was  said,  though  not  very  strictly, 
to  be  a res  publica : it  is  not  the  property  of  the  particular 
people  whose  territory  is  adjacent  to  the  shore,  but  it  belongs 
to  them  to  see  that  none  of  the  uses  of  the  shore  are  lost  by 
the  act  of  individuals.  Celsus  says,  Litora  in  quce  populus 
Romanus  imperium  habet  populi  Romani  esse  arbitror  (D. 
xliii.  8.  3),  where,  if  we  are  to  bring  this  opinion  of  Celsus  into 
harmony  with  the  opinions  of  other  jurists,  we  muRt  understand 
‘populi  Romani  esse ’ to  mean  ‘are  subject  to  the  guardian- 
ship of  the  Roman  people.’ 

3.  Est  autem  Ktusmaris.quatenus  3.  The  sea-shore  extends  as  far  as 

hybemus  fluctus  maxi  in  us  excurrit.  the  greatest  winter  flood  runs  up. 

D.  1.  16.  90. 

Celsus  ascribes  this  definition  to  Cicero,  who  apparently 
borrowed  it  from  Aquilius.  (Cic.  Top.  7.) 
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4.  Riparumquoqneususpublicug  4.  The  public  use  of  the  banks 
est  juris  gentium,  sicut  ipsius  flu-  of  a river  is  part  of  the  law  of 
minis.  Itaque  navem  ad  eas  adpli-  nations,  just  as  is  that  of  the  river 
cnre,  funes  arborihus  ibi  natis  reli-  itself.  All  persons  therefore  are  as 
gare,  onus  aliquod  in  his  reponere  much  at  liberty  to  bring  their  vessels 
cuilibet  liberum  est, sicut  per  ipsum  to  the  bank,  to  fasten  ropes  to  the 
tlumen  navigaro  ; sed  proprietas  trees  growing  there,  and  to  place  any 
earum  illoruin  est  quorum  priediis  part  of  their  cargo  there,  as  to  navi- 
hserent : qua  de  causa  arbores  quo-  gate  the  river  itself.  But  the  banks 
que  in  iisdem  natse  eorumdem  sunt,  of  a river  are  the  property  of  those 

whose  land  they  adjoin  : and  conse- 
quently the  trees  growing  on  them 
are  also  the  property  of  the  same 
persons. 

D.  i.  8.  6. 

The  banks  of  rivers  belonged  to  the  proprietors  of  the 
adjacent  lands;  but  the  use  of  them,  for  the  purposes  of 
navigation  or  otherwise,  was  open  to  all.  The  proprietors 
therefore  could  alone  reap  the  profits  of  the  soil ; but  if  they 
attempted  to  exercise  their  rights  so  as  to  hinder  the  public 
use  of  the  bank,  they  would  be  restrained  by  an  interdict  of 
the  prtetor.  (See  Introd.  sec.  107.) 

6.  Litorum  quoque  usus  publicus  6.  The  public  use  of  the  sea-shore, 
juris  gentiumest,  sicutipsiusmaris;  too,  is  part  of  the  law  of  nations,  as 
et  ob  id  quibuslibet  liberum  est  is  that  of  the  sea  itself ; and  there- 
casam  ibi  ponere  in  quam  se  reci-  fore  any  person  is  at  liberty  to  place 
piant,  sicut  retia  siccare  et  ex  mari  on  it  a cottage,  to  which  he  may  re- 
reducere.  Proprietas  autem  eorura  treat,  or  to  dry  his  nets  there,  and 

Sotestintelligi  nulliusesse,sedejus-  haul  them  from  the  sea;  for  the 
em  juris  esse  cujuset  mare,  etqum  shores  may  be  said  to  bo  the  pro- 
subjacet  mari  terra  vel  arena.  perty  of  no  man,  but  are  subject  to 

the  same  law  as  the  sea  itself,  and 
the  sand  or  ground  beneath  it 
D.  i.  8.  5.  pr.  and  1. 

The  shores  over  which  the  Roman  people  had  power  were 
not  the  property  of  the  Roman  people,  although  it  belonged 
specially  to  the  Roman  people  to  see  that  the  free  use  of  them 
was  not  hindered.  (See  note  to  paragraph  2.) 

0.  Universitatissunt.nonsingulo-  6.  Among  things  belonging  to  a 
rum,  veluti  qum  in  civitatibus  sunt  corporate  body,  not  to  individuals, 
theatra,  stadia  et  similia.  et  si  qum  are,  for  instance,  buildings  in  cities, 
aiia  sunt  conununia  civitatum.  theatres,  race-courses,  and  other 

similar  places  belonging  in  common 
to  a whole  city. 

D.  i.  8.  6.  1. 

Universitas  is  a corporate  body,  such  as  the  guilds  (collegia) 
of  different  trades ; for  instance,  the  collegium,  pistorum. 
Res  universitatis  are  things  which  can  be  used  by  every 
member  of  the  universitas. 
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Roth  the  state  and  corporate  bodies  had  property  which 
they  held  exactly  like  individuals ; as,  for  instance,  the  agri 
vecti gales,  or  slaves  aiul  lands  belonging  to  a collegium. 
.Such  things  were  not  publictB  or  universitatis  in  the  sense 
in  which  the  words  are  used  here ; for  every  member  of  the 
state  or  corporation  could  not  use  and  enjoy  such  things, 
although  the  proceeds  went  to  the  general  purposes  of  the 
state  or  corporation.  They  were,  like  the  property  of  indi- 
viduals, in  nostro  patrimonio,  the  state  or  corporation  being 
looked  on  as  any  other  owner. 

7.  Nulliua  antem  sunt  res  sacra  7.  Things  sacred,  religious,  and 
et  religiose;  et  sanctm : quod  eniui  holy,  belong  to  no  one ; for  that 
divini  juris  est,  id  nulliua  in  bonis  which  is  subject  to  divine  law  is  not 
eat.  the  property  of  any  one. 

G.u.  ii.  9. 


Re 8 nulhus  are  either  things  unappropriated  by  any  one,  in 
which  sense  things  common,  or  unoccupied  lands,  or  wild  ani- 
mals, are  res  nullius ; or  they  are  things  to  which  a religious 
character  prevents  any  human  right  of  property  attaching. 


8.  Sacra  res  sunt,  qu*  rite  et  per 
pontitiees  Deo  consccrat®  sunt,  ve- 
luti  miles  sacra  et  donaria  qua;  rite 
ad  niinisterium  Dei  dedicata  sunt. 
Qu®  etiara  per  nostrum  constitu- 
tionem  alieiiari  et  obligari  prolii- 
buimus,excepta  causa  redemptions 
captivorum.  iSi  quis  vero  auctori- 
tute  son  quasi  sacrum  sibi  consti- 
tuent,sacrum  non  est  scdprofanum. 
Locus  autem  in  quo  miles  sacra; 
sunt  led  ificatn'jCtiam  dirutomdificio 
sarer  adhucmunet,ut  et  1‘apinianus 
rescripsit. 

IX  i.  8.  0.  .' 


8.  Things  are  sacred  which  have 
been  duly  consecrated  by  the  pontiffs, 
assacred  buildings  and  offerings,  pro- 
perly dedicated  to  the  service  of  (jod, 
which  we  have  forbidden  by  our  con- 
stitution to  be  sold  or  mortgaged, 
oxcept  for  the  purpose  of  purchasing 
the  freedom  of  captives.  Hut,  if 
any  one  consecrates  a building  by  his 
own  authority,  it  is  not  sacred,  but 
profane.  But  ground  on  which  a 
sacred  edifice  has  once  been  erected, 
even  after  the  building  has  been 
destroyed,  continues  to  be  sacred,  as 
Papiman  also  writes. 

; C.  i.  2.  21. 


The  distinction  between  res  sacrce  and  religioscc,  in  the 
older  pagan  law,  was  that  the  former  were  things  dedicated 
to  the  celestial  gods,  the  latter  were  things  abandoned  to  the 
infernal — relicke  diis  manibus.  (Gai.  ii.  4.)  In  order  that 
a thing  should  be  sacra , it  was  necessary  that  it  should  be 
dedicated  by  a pontiff  and  with  the  authority  of  the  people, 
afterwards  of  the  senate,  finally  of  the  emperor.  (D.  i.  8.  6.  1.) 
Things  consecrated  were  by  law  inalienable.  The  support  of 
the  poor  in  a time  of  famine  (C.  i.  2.  21),  and  afterwards  the 
payment  of  the  debts  of  the  church  (Nov.  1 20.  10),  sufficed,  as 
well  as  the  release  of  captives,  as  reasons  for  the  sale  of  con- 
secrated moveables ; but  immoveables  were  always  inalienable. 
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9.  Religiosum  locum  unusquis-  0.  Any  man  at  his  pleasure  makes 

que  sua  voluntatc  facit,  dum  mor-  a place  religious  by  burying  a dead 
tuum  infert  in  locum  suum  In  body  in  his  own  ground ; but  it  is  not 
communem  autem  locum  pumm  permitted  to  bury  a dead  body  in  land 
invito  socio  inferre  non  licet ; in  hitherto  pure,  which  is  held  in  corn- 
commune  vero  sepuleniuietiain  in-  mon,  against  the  wishes  of  a copro- 
vitis  ceteris  licet  inferre.  Item  si  prietor.  But  when  a sepulchre  is 
alienus  ususfructus  est,  propiit—  held  in  common,  any  one  coproprie- 
tariura  placet,  nisi  consentiente  tor  may  bury  in  it,  even  against  the 
usufructuario.locumreligiosumnon  wishes  of  the  rest.  So,  too,  if  an- 
facere.  In  alienum  locum  couce-  other  person  has  the  usufruct,  the 
dente  domino  licet  inferre ; et  licet  proprietor  may  not,  without  the  con- 
postea  ratum  habueritquam  illatus  sent  of  the  usufructuary,  render  the 
est  mortuus,  tanien  religiosus  fit  place  religious.  But  a dead  body 
locus.  may  bo  laid  in  a place  belonging  to 

another  person,  with  the  consent  of 
the  owner : and  even  if  the  owner 
only  ratifies  the  act  after  the  dead 
body  has  been  buried,  yet  the  place 
is  religious. 

D.  i.  8.  0.  4 ; D.  xi.  7.  2.  7. 

Directly  the  body  or  bones  of  a dead  person,  whether  slave 
or  free,  were  buried,  the  ground  in  which  they  were  buried 
became  reliijiosus,  although  previously  pure,  that  is,  neither 
sacer,  reliyiosus,  nor  sanctue  (D.  xi.  7.  2.  4),  provided  that, 
the  person  burying  the  body  was  the  owner  of  the  soil  or  had 
the  consent  of  the  owner. 

Although  the  place  was  a res  nullius,  yet  there  coidd  be  a 
special  kind  of  property  in  it.  There  were  tombs  and  burial- 
places  in  which  none  but  certain  persons,  as,  for  instance, 
members  of  the  same  family,  could  be  buried ; and  this  kind 
of  interest  in  a locus  relic/ iosus  was  transmissible  to  heirs,  or 
even  to  purchasers  of  a property,  if  the  right  of  burying  in  a 
particular  place  was  attached,  as  it  might  be,  to  the  owner- 
ship of  that  property.  (D.  xviii.  1.  24.) 

10.  Sanct®  quoque  res,  veluti  10.  Holy  things  also,  as  the  walls 

muri  et  port®,  quoaammododivini  and  gates  of  a city,  are  to  a certain 
juris  sunt,  et  ideo  nullius  in  bonis  degree  subject  to  divine  law,  and 
Bunt.  Ideo  autem  muros  sanctos  therefore  are  not  part  of  the  property 
dicimus,  quia  poena  capitis  consti-  of  any  one.  The  walls  of  a city  are 
tuta  sit  in  eoe  qui  aliqnid  in  muros  said  to  be  holy,  inasmuch  as  any 
deliquerint.  Ideo  et  legum  eas  offence  against  them  is  punished 
partes  quibus  pcenas  constituimus  capitally  ; so  too  those  parts  of  laws 
adversus  eos  qui  contra  leges  fece-  by  which  punishments  arcestablished 
rint,  sanctioues  vucatnus.  against  transgressors,  we  term  sanc- 

tions. 

Oai.  ii.  8.  9 ; D.  i.  8.  8 j I).  i.  8.  9.  8 ; D.  i.  8.  11. 

Res  sanctce  are  those  things  which,  without  being  sacred, 
are  protected  against  the  injuries  of  men  ( sanctum  est  quod  ab 
injuria  hominum,  defensum  atque  munitum  est)  by  having 
a severe  penalty  attached  to  the  violation  of  their  security. 
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11.  Singulorum  autem  hominum 
niultis  niodisres  Hunt;  quanimdam 
enim  rertmi  dominium  nanciscimur 
jure  naturali  quod,  sicut  diximus, 
appellatur  jus  gentium;  quarum- 
dam jure  civili.  Cnmmouius  eat 
itaque  a vetustiore  jure  incipere ; 
palam  cat  autem  vetuatius  ease  jua 
naturale,  quod  cum  ipao  gencre 
humano  rcrum  nature  prodidit. 
Civilia  enim  jura  tunc  esse  ccepe- 
runt,  cum  et  civitatea  condi  et  ina- 
gistratus  creari  et  legea  acribi 
coeperuut. 


11.  Things  become  the  property  of 
individuals  in  various  ways;  of  some 
we  acquire  the  ownership  by  natural 
law,  which,  as  we  have  observed,  is 
also  termed  the  law  of  nations ; of 
others  by  the  civil  law.  It  will  be 
most  convenient  to  begin  with  the 
more  ancient  law;  and  it  is  very  evi- 
dent that  the  law  of  nature,  esta- 
blished by  nature  at  the  first  origin 
of  mankind,  is  the  more  ancient,  for 
civil  laws  could  then  only  begin  to 
exist,  when  states  began  to  lie  foun- 
ded, magistrates  to  be  created,  and 
laws  to  be  written. 


D.  xli  1. 1. 


We  now  proceed  to  inquire  how  property  is  acquired  in 
particular  things.  It  is  acquired  either  by  natural  or  civil 
modes.  The  natural  mode  first  treated  of  is  occupation,  of 
which  there  are  two  essential  elements ; that  the  thing,  the 
property  in  which  is  acquired,  should  be  a res  nullius , and 
that  the  person  acquiring  it  should  bring  the  thing  into  his 
possession,  that  is,  into  his  power,  and  do  so  with  the  inten- 
tion of  holding  it  as  his  property  (pro  suo  kabendi). 


12.  Fene  igiturbestiaeet  volucres 
et  pieces,  id est, ouinia  animaliaqiue 
mari,cailo  et  terra  nascuntur.simul 
atque  ab  aliquo  capta  fuerint,  jure 
gentium stati ill  illius  esse  incipient: 
quod  enim  ante  nullius  est,  id  natu- 
rali ratione  occupant!  conceditur. 
Nec  interest,  ferns  bestias  et  volu- 
cres utrum  in  suo  fumlo  qursque 
capiat,  an  in  alieno.  Plane  qui  in 
alienumfundum  ingreditur  venandi 
nut  aucupandi  gratia,  potest  a do- 
mino, si  is  providerit,  prohiberi  ne 
ingrediatur.  Quidquid  a utem  eoru  in 
ceperis,  eo  usque  tuum  esse  intelli- 
gitur,  donee  tua  custodia  coercetur; 
cum  vero  evaserit  custodiam  tuam, 
et  in  naturalem  libertatem  se  rece- 
perit,  tuum  ease  desinit,  et  rursus 
occupantis  fit.  Naturalem  autem 
libertatem  recipere  intelligitur,cum 
vel  oculos  tuos  efl'ugerit,  vel  ita 
sit  in  conspectu  tuo,  ut  diilicilis  sit 
ejus  persecutio. 


Gai.  ii.  67. ; D.  xli.  1. 1.  1 ; D.  xli. 


12.  Wild  beasts,  birds,  fish,  and  all 
animals,  which  live  either  in  the  sea, 
the  air,  or  on  the  earth,  so  soon  as 
they  are  taken  by  any  one,  immedi- 
ately become  by  the  law  of  nations 
the  property  of  the  captor;  for  natu- 
ral reason  gives  to  the  first  occupant 
that  which  had  no  previous  owner. 
And  it  is  immaterial  whether  a man 
take  wild  beasts  or  birds  upon  his 
own  ground,  or  on  that  of  another. 
Of  course  any  one  who  enters  the 

Cund  of  another  for  the  sake  of 
iting  or  fowling,  may  he  prohi- 
bited by  the  proprietor,  if  he  per- 
ceives his  intention  of  entering. 
Whatever  of  this  kind  you  take  is 
regarded  as  your  property,  so  long  as 
it  remains  in  your  power,  but  when 
it  has  escaped  and  recovered  its  na- 
tural liberty,  it  ceases  to  he  yours, 
and  again  becomes  the  property  of 
him  whocaptures  it.  It  is  considered 
to  have  recovered  its  natural  liberty, 
if  it  has  either  escaped  out  of  your 
sight,  or  if,  although  not  out  of  sight, 
it  yet  could  not  be  pursued  without 
great  difficulty. 

.3pr.  and  1 ; 11.  xli.  1.  3. 2;  D.xli.  1.5. 
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Directly  the  thing  ceases  to  be  in  the  power  of  the  occu- 
pant, the  property  in  it  is  lost,  and  it  is  exactly  as  if  it  had 
never  been  seized  or  occupied.  What  is  meant  by  being  in 
the  power  of  the  occupant  must  vary  according  to  the  nature 
of  the  thing  occupied.  Several  examples  are  given  in  this 


and  the  following  paragraphs. 

18.  Tllud  qusesitum  eat,  nn  si  fora 
l*»stia  ita  vulnerata  sit  ut  capi  pos- 
sit,  statim  tua  esse  intelligatur. 
Quibusdam  placuit  statim  esse 
tuani,  et  eousque  tuam  videri  donee 
earn  persequaris ; quod  si  desieris 
persequi,  desinere  tuam  esse,  et  rur- 
sus  fieri  occupantis.  Alii  non  aliter 
putaverunt  tuam  esse,  quam  si  earn 
ceperis.  Sed  posteriorem  sententiam 
nos  confirmamus,  quia  multa  acci- 
dere  possunt  ut  earn  non  capias. 


D.  xli. 


13.  It  has  been  asked,  whether,  if 
you  have  wounded  a wild  beast,  so 
that  it  could  be  easily  taken,  it  im- 
mediately becomes  your  property. 
Some  have  thought  that  it  does  be- 
come yours  directly  you  wound  it, 
and  that  it  continues  to  be  yours 
while  you  continue  to  pursue  it,  hut 
that  if  you  cease  to  pursue  it,  it  then 
ceases  to  be  yours,  and  again  becomes 
the  property  of  the  first  person  who 
captures  it.  Others  have  thought 
that  it  does  not  become  your  pro- 
pertv  until  you  have  captured  it.  Y,re 
confirm  this  latter  opinion,  because 
many  accidents  may  happen  to  pre- 
vent your  capturing  it. 

1.  5.  1. 


Gaius,  in  this  passage  of  the  Digest,  informs  us  that  the 
former  opinion  was  that  of  Trebatius. 


14.  Apium  quoque  natura  fera 
est.  Itaque  qua;  in  arbore  tua  con- 
sederint,  antequam  a te  alveo  inclu- 
dantur,  non  magistu*  intelliguntur 
esse,  qiiRm  volucres  qua;  in  arbore 
tua  nidum  fecerint;  ideoquo  si  alius 
eas  incluserit,  is  earum  dominus 
erit.  Favos  quoque  si  quos  eftece- 
rint,  quilibet  eximere  potest.  Plane 
integra  re,  si  provideris  ingredien- 
tem  fundum  tuum,  poteris  cum  j ure 
prohibere  ne  ingrediatur.  Examen 
quoque  quod  ex  alveo  tuo  evolave- 
nt,  eousque  intelligitur  esse  tuum, 
donee  in  conspectu  tuo  est,  nec  dif- 
ficilis  ejus  est  persecutio  : alioquin 
occupantis  fit. 


D.  xli. 


14.  Bees  also  are  wild  by  nature. 
Therefore,  bees  that  swarm  upon 
vour  tree,  until  you  have  hived  them, 
are  no  more  considered  to  be  your 
property  than  the  birds  which  build 
their  nests  on  your  tree  ; so,  if  any 
one  else  hive  them,  he  becomes  their 
owner.  Any  one,  too,  is  at  liberty  to 
take  the  honeycombs  the  bees  may 
have  made.  But  of  course,  if,  before 
anything  has  been  taken,  you  see 
any  one  entering  on  your  land,  you 
have  a right  to  prevent  his  entering. 
A swarm  which  has  flown  from  your 
hive  is  still  considered  youra  as  long 
as  it  is  in  your  sight  and  may  easily 
be  pursued,  otherwise  it  becomes  the 
property  of  the  first  person  that 
takes  it. 

.6.  2-4. 


It  is  said  that  the  owner  of  the  land,  if  he  wished  to  secure 
the  bees  for  himself,  must  prevent  any  one  entering  integra 
re ; because,  if  the  bees  are  once  taken,  they  belong  to  the 
person  who  takes  them,  although  the  owner  of  the  land 
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may  have  aD  action  against  the  person  entering  against 
his  will. 

15.  Pavonumetcolumbarum  fere  15.  Peacocks,  too,  and  pigeons  are 
nature  est : nee  ad  reni  pertinet,  naturally  wild,  nor  does  it  make  any 
quod  ex  consuetudine  avolarc  ct  difference  that  they  are  in  the  habit 
revolare  solent ; nnm  et  apes  idem  of  flying  out  and  then  returning 
faciunt,  quorum  constat  feram  esse  again,  for  bees,  which  without  doubt 
naturani.  Cervos  quoque  ita  qui-  are  naturally  wild,  do  so  too.  Some 
dam  mnnsuetos  habont,  nt  in  silvas  persons  have  deer  so  tame,  that  they 
ire  et  redire  soleant,quorumet  ipso-  will  go  into  the  woods,  and  regularly 
rum  feram  esse  naturein  nemo  return  again ; yet  no  one  denies  that 
negat.  In  iis  autem  animalilms  deer  are  naturally  wild.  Hut,  with 
quie  ex  consuetudine  abire  et  redire  respect  to  animals  which  are  in  the 
solent,  tabs  regula  comprobata  est,  habit  of  going  and  returning,  the 
ut  eousque  tua  esse  intelligantur,  rule  has  been  adopted,  that  they  are 
donee  auiruum  revertendi  habeant;  considered  yours  as  long  as  they 
nam  si  revertoudi  animum  habere  have  the  intention  of  returning,  but 
de-lerint,  e tia.ni  tua  esse  desinunt,  if  they  cease  to  have  this  intention, 
et  Hunt  occupantium.  Revertendi  they  cease  to  he  yours,  and  become 
autem  auimum  videntur  desinero  the  property  of  the  first  person  that 
habere,  cum  revertendi  consuetudi-  takes  them.  These  animals  are  sup- 
uein  descruerinL  posed  to  have  lost  the  intention, 

when  they  have  lost  the  habit,  of 
returning. 

Gat.  ii.  08 ; D.  xli.  1.  55. 

10.  Gallinarum  autem  et  anserum  10.  But  fowls  and  geese  are  not 

non  est  fern  nature;  idque  ex  eo  naturally  wild,  which  we  may  learn 
possumus  intelligere,  quod  alia*  sunt  from  there  being  particular  kinds  of 
gal  lime  quas  ferss  vocamus,  item  fowls  and  geese  which  we  term  wild, 
alii  anseres  quos  feros  appellamus.  And,  therefore,  if  your  geese  or  fowls 
Ideoque  si  anseres  tui  aut  gallium  should  be  frightened,  and  take  flight, 
tuie  aliquo  easu  turbati  turbatmve  they  are  still  regarded  as  yours  wher- 
evolaverint,  licet  conspectum  tuuin  ever  they  may  be,  although  you  may 
effugerint,  quocumque  tamen  loco  have  lost  sight  of  them ; aud  who- 
sint,tuituH>veesseintelliguntur;  et  ever  detains  such  animals  with  a 
qui  luerandi  animo  ea  aninmlia  re-  view  to  his  own  profit,  commits  a 
tinet,  furtum  committere  intelli-  theft, 
gitur. 

1).  xli.  1.  5.  6. 

17.  Item caqmeexhostibuscapi-  17.  'The  things  we  take  from  our 
mus,  jure  gentium  statim  nostra  enemies  become  immediately  ours  by 
fiunt,  adeo  quidem  ut  et  liberi  the  law  of  nations,  so  that  even  free- 
homines  in  servitutem  nostrum  de-  men  thus  become  our  slaves  ; hut  if 
ducantur.  Qui  tamen,  si  evaserint  they  afterwards  escape  from  us,  and 
nnstram  potestatem  ct  ad  suos  re-  return  to  their  own  people,  they  re- 
versi  fuerint,  pristinum  statum  re-  gain  their  former  condition, 
cipiunt 

Gai.  ii.  (50;  D.  xli.  1.  6.  7;  D.  xli.  1.  7. 

The  possessions  of  an  enemy  were  always  looked  on  as  res 
nulliu8 ; the  first  person  who  took  them  became  the  owner. 
Practically,  of  course,  things  taken  in  war  did  not  belong  to 
the  particular  soldier  who  took  them,  unless  in  very  excep- 
tional cases,  because  he  took. them  as  one  of  u large  body, 
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whose  exertions  all  contributed,  directly  or  indirectly,  to  the 
capture.  The  army,  again,  did  but  represent  the  state  ; and 
though  moveables  were  generally  given  up  to  the  soldiers  and 
divided  among  them,  land  taken  in  war  was  claimed  by  the 
state,  whose  servants  the  soldiers  were  and  in  whose  behalf 
they  fought. 

Just  as  the  freeman,  who  had  been  made  a prisoner  and  a 
slave,  regained  his  stains  when  he  returned  to  his  own  coun- 
try by  they  us  postliminii  (see  Bk.  i.  Tit.  12.  5),  so  every- 
thing that  returned  to  its  former  state  of  being  free  from  any 
owner,  was  said  to  do  so  by  a process  analogous  to  the  jus 
postliminii.  Marcian,  for  example,  speaks  in  the  Digest  (i. 
8.  6.)  of  a person  building  on  a shore,  and  after  having  said 
that  the  soil  is  only  his  while  the  building  remains,  goes  on, 
alioquin,  cedificio  dilapso,  quasi  jure  postliminii  revertitur 
locus  in  pristinam  causam. 

We  have  no  mention  here,  which  we  might  expect  to  have, 
of  the  mode  by  which  things  retaken  in  war  returned  to  their 
owners,  nor  what  things  did  so  return.  We  know  that  the 
things  that  did  return  were  said  to  do  so  by  postliminium : 
Pomponius  says,  {duos  species  postliminii  sunt  aut  ut.  ipsi 
revertumur  aut  aliquid  recipiamus,  D.  xlix.  15.  14.)  Gene- 
rally speaking,  if  the  property  of  individuals  was  captured  by 
an  enemy  and  retaken,  it  was  pratcla,  that  is,  was  part  of  the 
spoil  of  war,  and  belonged  to  the  state,  not  to  its  former 
owner.  But  there  were  certain  things  to  which  a jus  postli- 
minii attached,  and  which,  if  retaken,  reverted  to  their  ori- 
ginal owner,  and  did  not  form  part  of  the  prceda.  These 
things,  so  far  as  we  know  them,  were  land,  slaves,  horses, 
mules,  and  ships  used  in  war.  (Cxc.  Top.  8 ; D.  xlix.  15.  2.) 

18.  Item  lapilli  et  genuine  et  18.  Precious  stones,  gems,  and 
cetera  qua)  in  litore  inveniimtur,  other  things,  found  upon  the  soa- 
j ure  naturali  statim  inventorisfiunt.  shore,  become  immediately  by  natu- 
ral law  the  property  of  the  tiuder. 

D.  i.  8.  3. 

In  the  next  section  Justinian  leaves  the  subject  of  acquisi- 
tion by  occupation,  but  afterwards  speaks  of  matters  that 
properly  belong  to  it,  of  islands  rising  in  the  sea(paragr.  22), 
treasures  found  (paragr.  39),  things  abandoned  by  their 
owner  (paragr.  47,  48). 

II).  Item  ea  qua)  ex  animalihus  19.  All  that  is  born  of  animals  of 
dominio  tuo  subjectis  nata  sunt,  which  you  are  the  owner,  becomes 
eodem  jure  tibi  adquiruntur.  by  the  same  law  your  property. 

D.  xli.  1.  6. 

From  the  19th  to  the  35th  paragraph  inclusive,  may  be 
taken  together  as  bearing  more  or  less  on  the  subject  of  ac- 
cession. The  Latin  word  accessio  always  means  an  increase 
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or  addition  to  something  previously  belonging  to  us,  but 
commentators  have  used  the  word  accession  not  only  for  the 
increase  itself,  but  also  for  the  mode  in  which  the  increase 
becomes  our  property. 

First,  there  is  the  instance  given  in  this  section  and  in  the 
35th  section  of  the  produce  of  animals,  and  the  fruits  of  lands 
belonging  to  us.  They  are  really  part  of  that  which  origi- 
nally belonged  to  us.  The  owner  of  the  wheat -seed  is  poten- 
tially the  owner  of  the  blade  and  the  ear,  the  owner  of  the 
animal  is  potentially  the  owner  of  its  young. 

Again,  a thing  may  be  an  accessio,  an  actual  gain  or  in- 
crease to  our  property,  which  was  in  theory  of  law,  but  not  in 
fact,  ours  already.  This  is  the  case  with  an  island  in  a river, 
an  instance  given  in  sec.  22.  The  bed  of  the  river  becomes 
publicus  by  the  mere  fact  of  the  river  flowing  over  it;  if 
any  portion  of  the  bed  is  dried  so  as  to  form  an  island,  it 
ceases  to  be  public,  and,  becoming  private,  is  presumed  to 
be  a part  of  the  adjacent  land.  It  is  something  not  newly 
acquired,  but  restored  to  us  by  nature  ; we  have  been  tem- 
porarily deprived  of  it,  and  again  resume  our  rights  over  it. 

Again,  a person  who  uses  materials  sometimes  only  gives 
them  a new  form,  sometimes  makes  with  them  a new  thing, 
different  from  the  materials  themselves.  When  he  does  the 
latter,  the  thing  he  makes,  the  nova  species,  as  the  jurists 
termed  it,  becomes  his  by  the  fact  of  his  making  it.  The 
thing  did  not  exist,  and  he  has  made  it  to  exist,  and  it  be- 
longs to  him  by  a title  not  dissimilar  to  that  of  occupation  : 
it  is  a new  thing,  which  he  is  the  first  to  get  into  his  power. 
To  take  an  instance  given  in  paragraph  25,  a man  who  makes 
wine  out  of  another’s  grapes  has  made  something  new  of  a 
kind  distinct  from  the  grapes  themselves,  and  the  wine  be- 
longs to  him. 

Again,  when  two  things  belonging  to  different  owners  are 
united  so  as  to  become  integral  portions  of  a common  whole, 
but  one  portion  is  subordinate  and  inferior  to  the  other,  we 
have  to  ask  whether  the  owner  of  the  greater  became  the 
owner  of  the  less  ? The  Roman  jurists  answered  this  by  ask- 
ing whether  the  two  things  could  after  their  union  be  separa- 
ted from  each  other.  If  this  was  physically  possible  each 
owner  of  the  respective  portions  continued  to  be  owner ; but 
if  not,  the  owner  of  the  more  important  or  principal  thing 
became  the  owner  of  the  less  important  or  accessory  thing. 

20.  rrmteroaquodperalluvionam  20.  Moreover,  the  alluvial  soil 
agro  tuo  ilumen  adjecit,  jure  gen-  added  by  a river  to  your  land  be- 
tium  tibi  adquiritur.  Est  autem  comes  yours  by  the  law  of  nations, 
alluvio  incrementum  latens;  per  Alluvionisan  imperceptible  increase, 
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alluvionem  autemid  videtur  adjici,  and  that  is  added  by  alluvion,  which 
quod  itapaulatimadjiciturut  intel-  is  added  so  gradually  that  no  one 
figere  non  possis  quantum  quoquo  can  perceive  how  much  is  added  at 
momenta  temporis  adjiciatur.  any  one  moment  of  time. 

D.  xli.  1.  7.  1. 

The  deposit  of  earth  gradually  formed  by  alluvion  upon  the 
bank  of  a river  is  inseparable  from  the  native  soil  of  the  bank ; 
and  the  owner  of  the  latter  acquires  the  former  by  right  of 
accession. 

An  exception  was  made  in  the  case  of  agri  limitati,  that  is, 
lands  belonging  to  the  state  by  right  of  conquest,  and  granted 
or  sold  in  plots.  If  these  plots  were  enlarged  by  alluvion, 
the  increase  did  not  become  the  property  of  the  owner  of  the 
plot.  (D.  xli.  1.  16.)  The  reason  seems  to  be  that  the 
particles  deposited  by  alluvion  were  considered  public  as 
forming  portion  of  the  current  of  the  stream,  the  waters  of 
which  were  public,  and  when  these  particles  were  deposited 
by  the  side  of  a plot  granted  or  sold  by  the  state,  they  were 
not  allowed  to  enlarge  the  plot  of  which  the  state  had  already 
determined  the  proper  size. 

21.  Quod  si  vis  fluminis  partem  21.  But  if  the  violence  of  a river 

aliquara  ex  tuo  preedio  detraxerit,  should  bear  away  a portion  of  your 
et  vicini  prtedio  attulerit,  palam  land,  and  urnte  it  ta  that  of  your 
est  earn  tuam  permonere.  Plane,  neighbour,  it  undoubtedly  still  con- 
si  longiore  tempore  fundo  vicini  tinues  yours.  If,  however,  it  re- 
tui  hasserit,  arboresque  quaa  secum  mains  for  a long  time  united  to  your 
traxerit,  in  eum  fundum  radices  neighbour’s  land,  and  the  trees, 
egerint,  ex  eo  tempore  videntur  which  it  swept  away  with  it,  take 
vicini  fundo  adquisitm  esse.  root  in  his  ground,  these  trees  from 

that  time  become  part  of  your 
neighbour's  estate. 

D.'xli.  1.  7.  2. 

When  a large  mass  of  earth  is  carried  to  the  side  of  a river 
bank,  it  is  quite  possible  to  detach  it,  and  consequently  the 
mass  remains  the  property  of  its  former  owner,  but  if  it 
becomes  inseparable  in  the  manner  described  in  the  text,  then 
the  property  in  it  is  changed. 

Videntur  acquisitce  is  substituted  here  for  videtur  acquisita 
in  the  Digest,  to  include  the  trees  themselves  as  well  as  the 
soil  of  the  fragment.  (See  paragr.  31.) 

22.  Insula  quse  in  mari  nata  cst,  22.  When  an  island  is  formed  in 
quod  raro  accidit,  occupantis  fit ; the  sea,  which  rarely  happens,  it  is 
nullius  enim  esse  creditur.  In  flu-  the  property  of  the  first  occupant ; 
mine  nata,  quod  frequenter  accidit,  for  before  occupation,  it  belongs  to 
si  quidem  mediam  partem  fluminis  no  one.  But  when  an  island  is 
tenet,  communis  est  eorum  qui  ab  formed  in  a river,  which  frequently 
utraque  parte  fluminis  prope  ripam  happens,  if  it  is  placed  in  the  middle 
prredia  possident,  pro  inoao  latitu-  of  it,  it  belongs  in  common  to  those 
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dinis  cuj usque  fundi,  quip  latitudo 
prope  npam  sit.  Quod  si  alteri 
parti  proximior  sit,  eorum  est  tan- 
tum  qui  ab  ea  part"  prope  ripara 
priedin  possident.  Quod  si  abqua 
parte  divisum  sit  (lumen,  deinde 
mfra  uni  turn,  agrmu  alicujus  in 
formam  insula;  redegerit,  ejusdem 
pernianet  is  ager  cujus  et  fuerat. 


who  possess  the  lands  near  the 
banks  on  each  side  of  the  river,  in 
proportion  to  the  extent  of  each 
man’ a estate  adjoining  the  banks. 
But,  if  the  island  is  nearer  to  one 
side  than  the  other,  it  belongs  to 
those  persons  only  who  possess  lands 
contiguous  to  the  bank  on  that  side. 
If  a river  divides  itself  and  after- 
wards unites  again,  thus  giving  to 
any  one’s  lnnd  the  form  of  an  island, 
the  land  still  continues  to  belong  to 
the  person  to  whom  it  belonged 
before. 


D.  xli.  1.  7.  3,  4. 


An  island  formed  by  a stream  cutting  off  a portion  of  land 
could  not  be  supposed  to  belong  to  any  one  but  its  former 
owner.  But  if  the  island  was  formed  by  the  bed  of  the  river 
becoming  dry  in  any  part,  it  might  be  doubtful  to  whom  it 
belonged.  The  bed  of  the  river,  as  long  as  the  river  flowed 
over  it,  was  public.  Ille  alveus  quern  sibi  flurnen  fecit,  et  si 
privatus  antea  fait,  incipit  tamen  esse  publicas  (D.  xliii. 
12.  1.  7);  or  rather  the  use  of  it  was  public,  while  the  soil 
itself  was  the  property  of  the  private  individuals  to  whom  the 
soil  of  the  banks  belonged,  and  therefore  when  the  bed  was 
dried,  when  it  had  ceased  to  be  subject  to  public  use,  the  pri- 
vate owners  resumed  the  rights  of  ownership  over  it,  quum  ex- 
siccatu8  e88et  alveus,  proximorum  Jit,  quia  jam  populus  eo 
non  utitur.  (D.  lxi.  1.  30. 1.)  If  the  bed  was  not  wholly  but 
partially  dried,  the  island  formed  would  belong  to  the  owner  of 
the  nearest  bank ; if  it  lay  entirely  on  one  side  of  the  stream, or 
if  it  lay  partly  on  one  side  and  partly  on  the  other,  it  would 
belong  to  the  owners  of  both  banks  in  such  proportion  as  a 
line  drawn  from  the  middle  of  the  stream  would  divide  it 


23.  Quod  si  naturali  alveo  in 
universom  derelicto,  alia  parte 
fluere  coeperit,  prior  quidem  alveus 
eorum  est  qui  prope  ripam  ejus 
pnedia  possident,  pro  modo  scilicet 
Iatitudinis  cujusque  agri  quse, 
latitudo  prop#  ripam  sit.  Xovus 
aulem  alveusejus  juris  esse  incipit, 
cujus  et  ipsum  (lumen,  id  est  pub- 
licus.  Quod  si  post  aliquod  ternpus 
ad  priorem  alveuin  reversum  fuerit 
flurnen,  rursus  novus  alveus  eorum 
esse  incipit  qui  prope  ripam  ejus 
pnedia  possident. 

D.  xli. 


23.  If  a river,  entirely  forsaking 
its  natural  channel,  begins  to  flow 
in  another  direction,  the  old  bed  of 
the  river  belongs  to  those  who  pos- 
sess the  lands  adjoining  its  banka, 
in  proportion  to  the  extent  that  their 
respective  estates  adjoin  the  banks. 
The  new  lied  follows  the  condition 
of  the  river,  that  is,  it  becomes 
public.  And,  if  after  some  time  the 
river  returns  to  its  former  channel, 
the  new  bed  again  becomes  the  pro- 
perty of  those  who  possess  the  lands 
contiguous  to  its  banks. 

1.  7.  5. 
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It  might  happen  that  the  soil  over  which  the  river  flowed 
was  kuown  to  have  belonged  to  a different  person,  and  not  to 
the  owners  of  the  adjacent  banks.  If  the  river  changed  its 
channel  and  left  the  soil  dry,  to  whom  was  the  recovered  land 
to  belong,  could  its  original  owner  claim  it,  or  was  the  pre- 
sumption of  law  so  fixed  in  favour  of  the  owners  of  the  ad- 
jacent banks  that  nothing  was  admitted  to  rebut  it  ? Gaius 
says  that  strict  law  was  against  the  original  owner,  but  adds, 
via;  est  ut  id  obtineat  (D.  xli.  1.  7.  5);  equity  would  hardly 
allow  such  strictness  to  prevail  in  all  cases. 

24.  Alia  sane  causa  est,  si  cujus  24.  The  case  is  quite  different  if 
totus  ager  inundatus  fuerit : neque  any  one’s  land  is  completely  inun- 
enim  inundatin  fundi  speciem  com-  dated  ; for  the  inundation  does  not 
mutat,  et  oh  id  si  recesserit  aqua,  alter  the  nature  of  the  land,  and 
palam  est  emn  fundum  ejus  tuanere  therefore,  when  the  waters  hare  re- 
cujusetfuit.  ceded,  the  land  is  indisputably  the 

property  of  its  former  owner. 

D.  xli.  1.  7.  6. 

An  inundation  is  here  contrasted  with  a change  in  the 
course  of  a river.  A field  overflowed  with  water  is  still  a field, 
and  as  much  belongs  to  its  owner  as  if  it  were  dry. 

215.  Cum  ex  aliens  materia  spe- 
cies aliquafacta  sit  ab  aliquo,  qua'ri 
solet  quit  eorum  naturali  ratione 
dominus  sit,  utrum  is  qui  fecerit, 
an  ille  potiusqui  matcriae  dominus 
fuerit.  Ut  ccce,  si  tjuis  ex  alienis 
uvis  aut  olivis  aut  spicis  vinum  aut 
oleum  aut  frumentum  fecerit,  aut 
ex  alieno  auro  vel  argento  vel  <ere 
vas  aliquod  fecerit,  rel  ex  alieno 
vino  et  melle  mulsum  miscuerit, 
vel  ex  medicamentis  alienis  empla- 
strum  aut  collyrium  composuerit, 
vel  ex  aliens  hum  vestimentum 
fecerit,  vel  ex  alieni«  tabulis  navem 
vel  armarium  vel  subsellium  fabn- 
caverit.  Et  post  multas  Sabiniano- 
rum  et  Proculianorum  ambiguitates 
plaeuit  media  sententia  existiman- 
tium,  si  ca  species  ad  materiam  re- 
duci  possit,  eum  videri  dominum 
esse,  qui  materioe  dominus  fuerit ; 
si  non  possit  reduci,  eumpotius  in- 
telligi  dominum,  qui  fecerit:  ut 
ecce,  vas  conflatum  potest  ad  rudom 
mass  am  teris  vel  aiyenti  vel  auri 
reduci;  vinum  autein  aut  oleum 
aut  frumentum  ad  uvas  et  olivas 
et  spicas  reverti  non  potest,  ac  ne 


25.  When  one  man  has  made  any- 
thing with  materials  belonging  to 
another,  it  is  often  asked  which,  ac- 
cording to  natural  reason,  ought  to 
beconsidered  the  proprietor,  whether 
he  who  gave  the  form,  or  he  rather 
who  owned  the  materials.  For  in- 
stance, suppose  a person  has  made 
wine,  oil,  or  wheat,  from  the  grapes, 
olives,  or  ears  of  com  belonging  to 
another ; has  cast  a vessel  out  of 
gold,  silver,  or  brass,  belonging  to 
another;  has  made  mead  with  an- 
other man’s  wine  and  honey ; has 
composed  a plaster,  or  eye-salve, 
with  another  man’s  medicaments ; 
has  made  a garment  with  another’s 
wool ; or  a ship,  a cheat,  or  a bench, 
with  another  man’s  timber.  After 
long  controversy  between  the  Sabi- 
nians  and  Proculians,  a middle  opi- 
nion has  been  adopted,  based  on  the 
following  distinction.  If  the  thing 
made  can  be  reduced  to  its  former 
rude  materials,  then  the  owner  of 
the  materials  is  also  considered  the 
owner  of  the  thing  made  : but,  if  the 
thing  cannot  be  so  reduced,  then  he 
who  made  it  is  the  owner  of  it.  For 
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example,  a vessel,  when  cast,  can 
easily  be  reduced  to  its  rude  mate- 
rials of  brass,  silver,  or  (fold;  but 
wine,  oil,  or  wheat,  cannot  be  re- 
converted into  grapes,  olives,  or  ears 
of  com ; nor  can  tnead  be  resolved 
into  wine  and  honey.  But,  if  a man 
has  made  anything,  partly  with  his 
own  materials  and  partly  with  the 
materials  of  another,  as,  if  he  has 
made  mead  with  his  own  wine  and 
another  man’s  honey,  or  a plaster  or 
eye-salve,  partly  with  his  own,  and 
partly  with  another  man's  medica- 
ments, or  a garment  with  his  ewn 
and  also  with  another  man's  wool, 
then  in  such  cases,  he  who  made 
the  thing  is  undoubtedly  the  pro- 
prietor ; since  he  not  only  gave  his 
labour,  but  furnished  also  a part  of 
the  materials. 

Gil.  ii.  79 ; D.  xli.  1.  7.  7j  D.  vi.  1.  5.  1 ; D.  xli.  1.  27.  1. 

When  materials  belonging  to  different  persons  were  mixed 
together,  or  one  person  bestowed  his  labour  on  the  materials 
of  another,  although  one  person  only  might  be  the  owner  of 
the  product,  yet  he  did  not  become  so  at  the  expense  of  others. 
He  was  obliged  to  pay  those  whose  materials  or  labour  had 
been  employed  the  value  of  their  respective  materials  or  labour, 
aud  was  liable  to  a condidio  or  personal  action  (see  Introd. 
sec.  95)  for  the  enforcement  of  the  payment.  He  himself 
could  claim  the  product  itself  by  vhidicatio,  or  real  action, 
given  only  to  the  owner  of  a thing.  The  jurists  very  com- 
monly speak  of  a person  being  able  to  vindicate  a thing  as  a 
mode  of  saying  that  he  is  the  owner,  the  test  of  ownership 
being  whether  the  supposed  owner  could  or  could  not  claim 
the  thing  by  vindicatio. 

Supposing  a person  formed  a thing  with  materials  belonging 
to  another,  which  was  the  one  that  could  claim  it  by  a real 
action,  the  maker  of  the  thing  or  the  owner  of  the  materials? 
The  Proculians  said,  the  thing  is  a new  thing  and  its  maker  is 
the  owner;  the  Sabinians  said,  the  materials  remain, although 
their  form  is  changed,  and  their  proprietor  is  the  owner  of  the 
thing  made.  The  distinction  sanctioned  by  Justinian  decided 
the  question  according  to  the  fact  of  there  being  or  not  being 
a really  new  thing  made.  If  there  was,  then  the  reasoning  of 
the  Proculians  held  good,  and  the  maker  becomes  the  owner 
by  a species  of  occupation,  quia  quod  factum  cst,  antm  nul- 
ling fuerat.  If  the  thing  made  was  only  the  old  materials  in 
a new  form,  then  it  belonged  to  the  owner  of  the  materials  in 


mulsum  quideni  ad  vinum  et  mel 
resolvi  potest.  Quod  si  partim  ex 
sua  materia  partim  ex  aliens  spe- 
ciem  aliquam  fecerit  quia,  veluti 
ex  suq  vino  et  alieno  melle  mulsum 
miscuerit,  aut  ex  suis  et  alienis 
medicamentis  emplastrum  aut  col- 
lyriuin,  aut  ex  sua  laua  et  aliens 
vestimentum  fecerit,  dubitandum 
non  est  hoc  casu  eum  esse  dominum 
qui  fecerit,  cum  non  solum  operam 
suam  dedit,  sed  et  partem  ejusdera 
materite  praestavit. 
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accordance  with  the  opinions  of  the  Sabinians.  The  opinion 
of  each  school,  therefore,  was  admitted  where  the  facta  were 
in  accordance  with  it. 

In  the  latter  part  of  the  section  Justinian  says  that  if  the 
materials  were  partly  the  property  of  the  maker,  the  thing 
made  certainly  belonged  to  him.  This  must  be  understood 
strictly  with  reference  to  the  case  spoken  of  in  the  text,  that, 
namely,  of  materials,  none  being  merely  accessory,  i.e.  subordin- 
ate, to  the  others,  being  inseparably  mixed  together.  If  some  of 
the  materials  were  only  accessory,  and  the  thing  made  was  not 
a new  thing,  it  would  not  necessarily  belong  to  the  maker,  but 
would  only  belong  to  him  if  he  were  the  owner  of  the  principal 
materials ; and  if  the  different  materials  were  separable  from 
each  other,  they  would  still  belong  to  their  respective  owners. 

26.  Si  tamen  alienam  purpuram  26.  If,  however,  any  one  has  inter- 
vestimento  suo  quis  intexuit,  licet  woven  purple  belonging  to  another 
pretiosior  est  purpura,  accessionis  into  his  own  vestment,  the  purple, al- 
vice  cedit  vestimento.  Et  qui  do-  though  the  more  valuable,  attaches  to 
minus  fuit  purpuras,  adversus  eum  the  vestment  as  an  accession,  and  its 
qui  subripuit,  habet  furti  actionem  former  owner  has  an  action  of  theft, 
et  eondictionem,  sive  ipse  sit  qui  and  a condiction  against  the  person 
vestimentum  fecit,  sive  alius ; nam  who  stole  it  from  htm, whether  it  was 
extinct®  res,  licet  vindieari  non  he  or  some  one  else  who  made  the 
possint,  condici  tamen  a furibus  et  vestment.  Foralthough  things  which 
quibusdam  aliis  possessoribus  pos-  have  perished  cannot  be  reclaimed 
sunt.  by  vindication,  yet  this  gives  ground 

for  a condiction  against  the  thief, 
and  against  many  other  possessors. 

D.  x.  4.  7.  2;  Gai.  ii.  79. 

This  is  an  instance  of  what  is  termed  by  commentators 
ndjunctio.  The  owner  of  a thing  in  the  possession  of  another 
could  bring  an  action  called  ad  exhibeiulum,  to  make  the  per- 
son, in  whose  possession  it  was,  produce  or  exhibit  it,  so  that 
the  owner,  if  he  could  establish  his  claim  to  it  by  vindication, 
might  lie  sure  that  it  was  not  made  away  with.  Ulpian  says, 
in  the  Digest  (x.  4.  7.  2),  that  a person  whose  purple  was  inter- 
woven could  bring  an  action  ad  exhibendum  against  the  owner 
of  the  vestment.  This,  which  is  as  much  as  to  say  that  the 
owner  of  the  purple  is  still  its  owner,  seems  at  variance  with 
what  Justinian  says  here  of  the  purple  acceding  to  the  vest- 
ment, and  of  the  person,  qui  dominus  fuit  purpurce,  having 
only  a personal  action.  Their  respective  decisions  would, 
however,  be  right,  according  as  the  purple  was  not  or  was  an 
inseparable  part  of  the  vestment.  Supposing  the  purple  was 
so  interwoven  that  it  could  be  again  separated,  then  its  owner, 
remaining  its  owner,  could  bring  an  action  ail  exhibendum.  If 
it  were  made  an  inseparable  part  of  the  vestment,  if  it  were  an 
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cxtinctares,  i.e.  could  no  more  have  a separate,  distinct  exist- 
ence, then,  being  by  itsnature  accessory  to  the  vestment,  it  would 
becomethe  property  of  the  owner  of  the  vestment,  and  its  former 
owner  would  only  have  a personal  action  to  recover  its  value. 

Qv.ibv.8dam  po8ses8oribii8.  The  word  qnihusdam  is  used  to 
exclude  bona  fide  possessors  of  the  res  extineta , who  had  not 
done  anything  to  cause  it  to  perish.  Against  an  actual  thief 
an  actio  furti  and  a condictio  might  be  brought,  against  others 
only  a condictio.  (Theophil.  Paraphr.) 

27.  Si  duorum  materim  ex  vo-  27.  If  materials  belonging  to  two 

luntate  dominorum  confusie  sint,  persons  are  mixed  together  by  their 
totum  id  corpus  quod  ex  confu-  mutual  consent,  whatever  is  thence 
sione  fit  utriusque  commune  est;  produced  is  common  to  both,  as  if, 
reluti  si  qui  vina  sua  confuderint,  for  instance,  they  have  intermixed 
aut  massas  argenti  vel  auri  con-  their  wines,  or  melted  together  their 
flaverint.  Sed  etsi  divers®  mate-  gold  or  silver.  And  although  the 
rite  sint,  et  ob  id  propria  species  materials  are  different  which  are  em- 
facta  ait,  forte  ex  vino  et  melle  ployed  in  the  admixture,  and  thus  a 
muLsum,  aut  ex  auro  et  argento  new  substance  is  formed,  as  when 
electrum.  idem  juris  est:  nnm  et  mead  is  made  with  wine  and  honey, 
eo  casu  communem  esse  speciem  or  electrum  by  fusing  together  gold 
non  dubitatur.  Quod  si  fortuitu  and  silver,  the  rule  is  the  same;  for 
et  non  voluntate  dominorum  con-  in  this  case  the  new  substance  is 
f us®  fuerint  vel  divers®  materho,  undoubtedly  common.  And  if  it  is  by 
vel  qu®  ejusdem  generis  sunt,  chance,  and  not  by  the  intention  of 
idem  juris  esse  placuit.  the  proprietors,  that  materials,  whe- 

ther similar  or  different,  are  mixed 
together,  the  rule  is  still  the  same. 

D.  xli.  1.  7-0. 

This  union  of  liquids  is  termed  by  commentators  amfueio. 
When  the  product  became  common  property,  then  any  of  the 
joint  proprietors  could  procure  their  own  share  to  be  given  up 
to  them  by  bringing  an  action  called  communi  dividendo. 

28.  Quod  si  frumontum  Titii  fru-  28.  If  the  wheat  ofTitius  is  mixed 
mento  tuo  mixturn  fuerit,  si  qui-  with  yours,  when  this  tabes  plnce  by 
dem  ex  voluntate  vestra,  commune  your  mutual  consent,  the  mixed  heap 
erit : quia  singula  corpora,  id  est,  belongs  to  you  in  common  ; because 
singula  grana  qure  cuj usque  pro-  each  body,  that  is,  each  grain,  which 
pria  fuerunt,  ex  consensu  vestro  before  was  the  property  of  one  or 
communicata  sunt.  Quod  si  casu  other  of  you,  has  by  your  mutual 
id  mixturn  fuerit,  vel  Titus  id  mis-  consent  been  made  your  common 
cuerit  sine  tua  voluntate,  non  vi-  property ; but,  if  the  intermixture 
detur  commune  esse,  quia  singula  were  accidental,  or  mnde  by  Titius 
corpora  in  sua  substantia  duraut;  without  your  consent,  the  mixed 
nec  magis  istis  casibus  commune  whent  does  not  then  belong  to  you 
fit  frumentum,  quam  grex  intelligi-  both  in  common ; because  the  grains 
tur  esse  communis,  si  pecora  Titii  still  remain  distinct,  and  retain  their 
tuis  pecoribus  mixta  fuerint.  Sed  proper  substance.  The  wheat  in  such 
si  ab  alterutro  vestruin  totum  id  a case  no  more  becomes  common  to 
frumentum  retineatur,  in  rem  qui-  you  both,  than  a dock  would  be,  if 
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<Iem  actio  pro  modo  frumenti  cu-  the  sheep  of  Titius  were  mixed  with 
j usque  competit;  arbitrio  autem  yours;  hut,  if  either  one  of  you  keep 
judicia  continetur,  ut  ipse  asstimet  the  whole  quantity  of  mixed  wheat, 
quale  cujusque  frumeutum  fuerit.  the  other  has  a real  action  for  the 

amount  of  wheat  belonging  to  him, 
hut  it  is  in  the  province  of  the  judge 
to  estimate  the  quality  of  the  wheat 
belonging  to  each. 

D.  vi.  1.  4.  5. 

This  mixing  together  of  tilings  not  liquid  is  termed  by  com- 
mentators commij'tio.  If  the  things  mixed,  still  remaining 
the  property  of  their  former  owners,  were  easy  to  separate 
again,  as  for  instance,  sheep  united  in  one  flock,  when  one 
owner  brought  his  claim  by  vindicatio,  his  property  was  re- 
stored to  him  without  difficulty;  but  if  there  was  difficulty  in 
separating  the  materials  from  each  other,  as  in  dividing  the 
grains  of  wheat  in  a heap,  the  obvious  mode  would  be  to 
distribute  the  whole  heap  in  shares  proportionate  to  the 
quantity  of  wheat  belonging  to  the  respective  owners.  But  it 
might  happen  that  the  wheat  mixed  together  was  not  all  of 
the  same  quality,  and  therefore  the  owner  of  the  better  kind 
of  wheat  would  lose  by  having  a share  determined  in  amount 
only  by  the  quantity  of  his  wheat;  and  the  judge  therefore 
was  permitted  to  exercise  his  judgment  ( arbitrio  continetur 
— see  Introd.  sec.  106)  how  great  an  addition  ought  to  be 
made  to  his  share  to  compensate  for  the  superior  quality  of 
the  wheat  originally  belonging  to  him. 


20.  Cum  in  suo  solo  aliquis  ex 
aliena  materia  mdificaverit,  ipso 
intelligitur  dominus  ledificii ; quia 
omne  quod  imedihcatur  solo  cedit. 
Nec  tamen  ideo  is  qui  materite 
dominus  fuerat,  desinit  dominus 
ejusesse;  sod  tantisperneque  vin- 
dicate earn  potest,  neque  ad  ex- 
bibendum  de  ea  re  agere,  propter 
legem  duodpcim  tabularum,  qua 
cavetur  ne  quis  lignum  alienum 
tedibus  suis  junctum  eximere  co- 
gatur,  sed  duplum  pro  eo  prasstet 
per  actionem  qum  vocatur  de  tig- 
no  injuncto.  Appellatione  autem 
tigni  omnis  materia  significatur, 
ex  qua  tcdificia  hunt.  Quod  ideo 
provisum  est,  ne  tedificia  rescindi 
necesse  sit ; sed  si  aliqua  ex  causa 
dirutum  sit  oedificium,  poterit  rna- 
terite  dominus,  si  non  fuerit  du- 
plum jam  persecutus,  tunc  earn 


21).  If  a man  builds  upon  his  own 
ground  with  the  materials  of  another, 
he  is  considered  the  proprietor  of  the 
building,  because  everythingbuilton 
the  soil  accedes  to  it.  The  owner  of 
thematerialsdoes  not,  however, cease 
to  be  owner,  only  while  the  building 
stands  he  cannot  claim  the  materials, 
or  demand  tohave  them  exhibited,  on 
account  of  the  law  of  the  Twelve 
Tables,  providing  that  no  one  is  to  be 
compelled  to  take  away  the  tignum  of 
another  which  has  been  made  part  of 
his  own  building,  but  that  he  may  be 
made,  by  the  action  de  tigno  injuncto 
to  pay  double  the  value : and  under 
the  term  tignum  all  materials  for 
building  are  comprehended.  The  ob- 
ject of  this  provision  was  to  prevent 
the  necessity  of  buildings  being 
pulled  down.  But  if  the  building  is 
destroyed  from  any  cause,  then  the 


Digitized  by  Google 


184 


LIB.  II.  TIT.  I. 


vindicare  et  ad  exhibendum  de  ea 
re  agere. 


owner  of  the  materials,  if  he  has  not 
already  obtained  the  double  value, 
may  reclaim  the  materials,  and  de- 
mand to  have  them  exhibited. 


Gai.  ii.  73  ; D.  xli.  1.  7.  10. 


Materials,  although  forming  part  of  a building  belonging  to 
the  owner  of  the  ground,  were  not  considered  themselves  as 
necessarily  belonging  to  the  owner  of  the  building.  They  were 
still  the  property  of  the  person  to  whom  they  had  belonged 
before  being  employed  in  the  building.  They  were  separable 
from  the  soil,  and,  if  a special  law  had  not  prevented  it, 
could  have  been  claimed  by  their  owner,  and  their  production 
enforced  by  an  action  ad  exhibendum.  The  Twelve  Tables 
forbad,  however,  the  needless  destruction  of  buildings,  ne 
cedificia  rescindi  necesse  sit.  They  suspended  the  right  of 
claiming  the  materials,  or  briuging  an  action  ad  exhibendum 
until  the  building  was  destroyed.  When  it  was  destroyed  in 
any  way  ( aliqua  ex  causa)  the  material  might  be  reclaimed, 
or  an  action  ad  exhibendum  brought.  Meanwhile,  by  an 
action  termed  de  tigno  injuncto  their  owner  might,  if  he 
preferred,  recover  double  their  value,  forfeiting,  however, 
thereby  all  right  of  eventually  reclaiming  them. 

Such  was  the  law  when  the  builder  employed  the  materials 
of  another  quite  innocently.  If  this  conduct  was  tainted  with 
mala  fides,  as  it  would  be  if  he  knew  that  the  materials  did 
not  belong  to  him,  the  law  of  the  Twelve  Tables  still  prevented 
the  materials  being  at  once  reclaimed  by  the  compulsory  de- 
struction of  the  building ; but  an  action  ad  exhibendum  was 
permitted  to  be  brought  as  a means  of  punishing  the  builder. 
(D.  vi.  1.  23.  6.)  The  effect  of  this  action  in  such  a case  was 
that  the  defendant,  not  producing  the  thing  demanded,  was 
condemned  in  such  a sum  as  the  judge  thought  right  as  a 
punishment  for  his  having  put  it  out  of  his  power  to  produce 
it — quasi  dolo  fecerit  quominus  possideat.  (D.  xlvii.  3. 1.  2.) 


30.  Ex  diverso,  si  quia  in  alieno 
solo  sun  materia  domum  a'diiiea- 
verit,  illius  lit  dooms  cujus  et 
solum  net.  Sed  hoc  casu  materim 
dominus  proprietatem  ejua  amittit, 
quia  voluntato  ejus  intelligitur 
alienata,  utique  si  non  iguorabat 
se  in  alieno  solo  redificare  ; et  ideo 
licet  diruta  sit  domus,  materiam 
tamen  vindicare  non  potest.  Certe 
illud  constat,  si  in  possessione 
constitute  asdifleatore,  soli  dominus 
petat  domum  suarn  esse,  nec  solvat 


30.  On  the  contrary,  if  any  one 
builds  with  his  own  materials  on  the 
ground  of  another,  the  building  be- 
comes the  property  of  him  to  whom 
the  ground  belongs.  But  in  this  case 
the  owner  of  the  materials  loses  his 
property,  because  he  is  presumed  to 
Lave  voluntarily  parted  with  them, 
that  is,  if  he  knew  he  was  building 
upon  another's  land  ; and,  therefore, 
if  the  building  should  be  destroyed, 
he  cannot,  even  then,  reclaim  the 
materials.  Of  course,  if  the  person 
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•who  builds  is  in  possession  of  the 
soil,  and  the  owner  of  the  soil  claims 
the  building;,  but  refuses  to  pay  the 
price  of  the  materials  and  the  wages 
of  the  workmen,  the  owner  may  be 
repelled  bv  an  exception  of  ilulu*  ma- 
lm, pros  icled  the  builder  was  in  pos- 
session bona  Jide.  For  if  he  knew 
that  he  was  not  the  owner  of  the  soil, 
it  might  be  objected  that  he  was 
wrong  to  build  on  ground  which  he 
knew  to  be  the  property  of  another. 

D.  xli.  1.  7.  12. 

If  a person  used  his  own  materials  in  building  on  the  land 
of  another,  he  must  have  done  so  either  knowing  or  not  know- 
ing that  the  land  was  not  his  own.  If  he  did  not  know  this, 
then,  when  the  building  was  destroyed,  he  could  reclaim  the  ma- 
terials ; or,  if  he  was  iu  possession  of  the  building,  could  refuse 
to  deliver  it  to  the  owner  unless  he  was  indemnified  for  his  ex- 
penses, at  least  so  far  as  they  had  been  incurred  profitably  to 
the  owner  of  the  soil.  If  he  did  know  that  the  land  was  not 
his  own,  the  text,  adopting  the  words  of  Gaius  (D.  xli.  1.  7. 
12),  says  that  he  entirely  lost  all  property  in  the  materials,  and 
was  considered  to  have  voluntarily  alienated  them.  There  are 
passages  both  in  the  Digest  and  Code  not  quite  in  accordance 
with  this  decision,  and  which  would  make  it  appear  that,  if  the 
owner  of  the  materials  could  show  that  it  was  not  his  intention 
to  give  them  to  the  owner  of  the  land,  he  could  recover  them 
or  their  value.  (D.  v.  3.  38 ; Cod.  iii.  32.  2 ; C.  iii.  32.  5.) 

Dolus  malus  (opposed  to  dolus  bonus,  artifice  which  the 
law  considers  honestly  employed)  means  fraud.  When  a 
plaintiff  was  repelled  by  an  exception  of  fraud,  such  words  as 
these  were  introduced  in  the  intentio  of  the  action  : si  in  ea 
re  nihil  dolo  malo  Auli  Agerii  factum  sit,  neque  fiat.  (See 
Introd.  sec.  104.) 


pretium  material  et  mercedes  fa- 
Drorum,  posse  eum  per  excep- 
tionem  doli  mali  repelli,  utique  si 
bonne  fidei  possessor  fuerit,  qui 
a.'diticavit ; nsm  scienti  alienum 
solum  esse  potest  objici  culpa, 
quod  tedificaverit  temere  in  eo  solo 
quod  intelligeret  alienum  esse. 


31.  Si  Titius  alienam  plantam 
in  solo  suo  posuerit,  ipsius  erit,  et 
ex  diverse  si  Titius  suatn  plantam 
in  Masvii  solo  posuerit,  Mmvii 
plants  erit : si  modo  utroque  casu 
radices  egerit;  ante  enim  quam 
radices  egerit,  ejus  permanet  cujus 
et  fuerat.  Aaeo  autem  ex  eo 
tempore  quo  radices  agit  planta, 
proprietas  ejus  commutator,  ut  si 
vicini  arbor  ita  terrain  Titii  pres- 
serit  ut  in  ejus  fundum  radices 
egerit,  Titii  eflici  arborem  dica- 
mus;  rationem  enim  non  per- 


31.  If  Titius  places  another  man's 
plant  in  ground  belonging  to  himself, 
the  plant  will  belong  to  Titius  ; on 
the  contrary,  if  Titius  places  his  own 
plant  in  the  ground  ot  Mtevius,  the 
plant  will  belong  to  Mmvius — that  is, 
if,  in  either  case,  the  plant  has  taken 
root ; for,  before  it  has  taken  root,  it 
remains  the  property  of  its  former 
owner.  But  from  the  time  it  has 
taken  root,  the  property  in  it  is 
changed  ; so  much  so,  that  if  the  tree 
of  a neighbourpresses  so  closely  on 
the  ground  of  Titius  as  to  take  root 
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mittere  ut  alterius  arbor  esse  in-  in  it,  we  pronounce  that  the  tree  be- 
telligatur,  quam  cujus  in  fundura  comes  the  property  of  Titius.  For 
radices  egisset.  Et  ideo  prope  reason  does  not  permit,  that  a tree 
confinium  arbor  posita,  si  etiam  in  should  be  considered  the  property  of 
vicini  funduni  radices  egerit,  com-  any  one  else  than  of  him,  in  whose 
munis  fit  ground  it  has  taken  root;  and  there- 

fore, if  a tree,  planted  near  a boun- 
dary, extends  its  roots  into  the  lands 
of  a neighbour,  it  becomes  common. 

Gai.  ii.  74;  xli.  1.  7.  13. 

The  tree  after  it  had  once  taken  root,  did  not  belong  to  its 
former  owner,  although  it  was  afterwards  severed  from  the  soil. 
It  would  seem  natural  that  it  should  belong  to  him,  because  it 
was  separable  from  the  soil,  and  did  not  become  a part  of  it 
more  than  the  materials  of  a building  became  part  of  the  soil ; 
but  the  jurist  considered  that  the  nourishment  it  bad  drawn  from 
the  soil  had  made  it  a new  tree,  alia  facta  e«t  (D.  xli.  1.  26.  2), 
and  thus  the  owner  of  the  soil  claimed  it  by  occupation. 

When  the  text  says  that  the  tree  which  strikes  root  into 
the  soil  of  Titius  belongs  to  Titius,  this  is  only  to  be  under- 
stood of  a tree  of  which  all  the  roots  are  in  the  soil  of  Titius. 
If  only  some  of  the  roots  were  in  the  soil  of  Titius,  the  tree 
would  belong  partly  to  Titius,  partly  to  its  former  owner. 

•32.  Qua  ratione  autem  plants;  32.  As  plants  rooted  in  the  earth 
qua;  terra  coalescunt,  solo  cedunt,  accede  to  the  soil,  so,  in  the  same 
eadera  rntione  friitnentn  quoque  way,  grains  of  wheat  which  have 
qua*  sata  sunt,  solo  cedere  intel-  been  sown  arc  considered  to  accede 
liguntur.  Ceterum  sicut  is  qui  in  to  the  soil.  But  as  he,  who  has  built 
alieno  solo  mdificaverit,  si  ah  eo  on  the  ground  of  another,  may,  ac- 
dominus  petat  tediticium,  defendi  cording  to  what  we  have  said,  defend 
potest  per  exceptionem  doli  rnali  himself  by  an  exception  of  dolus 
secundum  ea  quae  diximus,  ita  mat  tut,  if  the  proprietor  of  the  ground 
ejusdem  exceptionis  auxilio  tutus  claims  the  building;  so  also  he  may 
esse  potest  is  qui  alienum  funduni  protect  himself  by  the  aid  of  the 
sua  impensa  bona  fide  conseruit.  same  exception,  who,  at  his  own 

expense  and  acting  bona  fide,  has 
sown  another  man's  land. 

Gai,  ii.  75,  76;  D.  xli.  1.  0. 

33.  Liter®  quoque,  licet  aureoe  33.  Written  characters, although  of 
sint,  perinde  chartis  membranisque  gold,  accede  to  the  paper  or  parch- 
ceduut,  ac  solo  cedere  soleut  ea  nient  on  which  they  are  written,  just 
qua:  imcdifieantur  aut  inseruntur:  as  whatever  is  built  on,  or  sown  in, 

ideoque  si  in  chartis  membranisvo  the  soil,  accedes  to  the  soil.  And 
tuis  carmen  vcl  historian;  vel  ora-  therefore  if  Titius  ha3  written  a 
tioucra  Titius  scripserit,  hujus  cor-  poem,  a history,  or  an  oration,  on 
poris  non  Titius  sed  tu  dominus  your  paper  or  parchment,  you,  and 
esse  videris.  Sed  si  a Titio  petas  not  Titius, are  the  owner  of  the  writ- 
tuos  libros  tuasve  membrane.-,  nec  ten  paper.  But  if  you  claim  your 
impensas  seripturto  solvere  paratus  books  or  parchments  from  Titius,  but 
sis,  poterit  se  Titius  defendere  per  refuse  to  defray  the  expense  of  the 
exceptionem  doli  mali,  utique  si  writing,  then  Titius  can  defend  him- 
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earum  chartarum  membranarumve  self  by  an  exception  of  dolus  malm : 
possessionem  bona  fide  nactus  est.  that  is,  if  it  was  bona  fide  that  he 

obtained  possession  of  the  papers  or 
parchments. 

Gil.  ii.  77 ; D.  xli.  1.  9.  1. 


In  this  caRe  the  letters  are  inseparable  from,  and  sub- 
ordinate to,  the  substance  on  which  they  are  written,  and 
become  at  once  the  property  of  the  owner  of  that  substance. 


34.  Si  quis  in  aliens  tabula  pinx- 
erit,  quidum  putant  tabulum  pic- 
ture! cedere;  aliis  ridetur  picturam 
qualiscumque  sit,  tabuhe  cedere. 
Sed  nobis  videtur  melius  esse  tabu- 
lam  picture)  cedere  ; ridiculum  est 
enim  picturam  Apellis  vel  Par- 
rhasii  in  accessionera  vilissimns  ta- 
buhe cedere.  Unde  si  a domino 
tabulre  iraaginem  possidente,  is  qui 
pinxit  earn  petat,  necsolvat  pretium 
tubulte,  potent  per  exceptinneiu 
doli  mali  submoveri.  At  si  is  qui 
pinxit  possideat,  consequens  est  ut 
utilis  actio  domino  tabula)  adversus 
eum  detur:  quo  casu,  si  non  sol  vat 
impensara  picture;,  potent  per  ex- 
ceptionem  doli  mali  repelli,  utique 
si  bona  fide  possessor  fuerit  ille  qui 
picturam  iuiposuit.  Ulud  ennn 
palam  est  quod,  sive  is  qui  pinxit 
subripuit  tabulas,  sive  alius,  com- 
pet.t  domino  tabularum  l'urti  actio. 


34.  If  a person  has  painted  on  the 
tablet  of  another,  some  think  that 
the  tablet  accedes  to  the  picture, 
others,  that  the  picture,  of  whatever 
quality  it  may  be,  accedes  to  the 
tablet.  It  seems  to  us  the  better 
opinion,  that  the  tablet  should  accede 
to  the  picture ; for  it  is  ridiculous, 
that  a painting  of  Apelles  or  Par- 
rlmsius  should  be  but  the  accessory  of 
a thoroughly  worthless  tablet.  But 
if  the  owner  of  the  tablet  is  in  pos- 
session of  the  picture,  the  painter, 
should  he  claim  it  from  him,  but  re- 
fuse to  pay  the  value  of  the  tablet, 
may  be  repelled  bv  an  exception  of 
dolus  malm.  If  the  painter  is  in 
possession  of  the  picture,  it  follows 
that  the  owner  of  the  tablet  is  en- 
titled to  a utilis  actio  against  him; 
and  in  this  case,  if  the  owner  of  the 
tablet  does  not  par  the  value  of  the 
picture,  he  may  also  be  repelled  by 
an  exception  ol  dolus  malm  ; that  is, 
if  the  painter  obtained  possession 
bona  fide.  If  the  tablet  has  been 
stolen,  whether  by  the  painter  or 
any  one  else,  the  owner  of  the  tablet 
may  bring  an  action  of  theft. 


Gat.  ii.  78  ; D.  xli.  1.  9.  2. 

As  written  characters  belong  to  the  owner  of  the  substance 
on  which  they  are  written,  so  it  would  seem  to  follow  that  a 
painting  also  would  belong  to  the  owner  of  the  substance  on 
which  it  was  painted ; and  Paul  (D.  vi.  1.  23.  3)  decides  that 
it  does,  saying  that  the  painting  could  not  exist  without  the 
substance  on  which  it  was  painted,  and  therefore  acceded  to 
it  Gaius,  whose  opinion  is  adopted  in  the  text,  makes  the 
great  value  of  the  painting  the  reason  for  an  exception  to 
the  rule.  But  the  owner  of  the  tablet  or  substance,  on  which 
the  painting  was  painted,  had  in  one  way  something  of  the 
rights  of  an  owner;  for  if  the  painter  was  in  possession  of  the 
painting,  the  owner  of  the  tablet  was  not  left  only  to  a per- 
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serial  action  for  the  value  of  the  board,  but  could  claim  the 
board  itself.  The  action  by  which  he  did  so  was  termed 
utili8,  because  it  was  only  an  equitable  method  of  protecting 
him.  The  direct  legal  power  of  claiming  the  tablet  ( vindi - 
catio  recta ) was  in  the  painter  whose  property  the  tablet  had 
become ; but  the  former  owner  of  the  tablet  was  allowed  still 
to  treat  it  as  his,  in  order  to  compel  the  painter  to  pay  its 
value.  If,  when  the  actio  util  is  was  brought,  the  painter 
paid  the  value  of  the  tablet,  the  right  of  action  was  at  an 
end,  and  the  owner  of  the  tablet  could  not  get  possession  of 
the  picture  by  offering  to  pay  its  value. 

The  expression  consequena  eat  ut  utilia  actio,  &c.,  must  be 
taken  to  mean,  ‘ Under  the  circumstance  of  the  painter  pos- 
sessing, it  follows  that  a uttlis  actio  must,  be  given  as  a 
remedy  to  the  owner  of  the  tablet.’ 


36.  Si  quia  a non  domino  quem 
dominum  esse  crediderit,  bona  fide 
fundum  emerit,  vel  ex  donatione 
aliave  qualibet  justa  causa  ®que 
bona  fide  acceperit,  naturali  ratione 
placuit  fructus  quo*  percepit,  ejus 
ease  pro  culture  et  cure ; et  ideo  si 
postea  dominus  supervenerit,  et 
tundum  vindicet,de  fructibus  ab  eo 
consuniptis  agere  non  potest.  Ei 
vero  qui  alienum  fundum  sciens 
possederit,  non  idem  concession 
est : itaque  cum  fundo  etiam  fruc- 
tus, licet  consumpti  sint,  cogitur 
restituere. 


36.  If  anv  one  bns  buna  Jide  pur- 
chased land  from  another,  whom 
he  believed  to  be  the  true  owner, 
when  in  fact  he  was  not,  or  has  bona 
Jide  acquired  it  from  such  a person 
by  gift  or  by  anv  other  good  title, 
natural  reason  demands  that  the 
fruits  which  he  has  gathered  shall 
be  his  in  return  for  his  care  and  cul- 
ture. And  therefore,  if  the  real 
owner  afterwards  appears  and  claims 
his  land,  be  can  have  no  action  for 
fruits,  which  the  possessor  has  con- 
sumed. But  the  same  allowance  is 
not  made  to  him,  who  has  knowingly 
been  in  possession  of  another's  es- 
tate ; and  therefore  he  is  compelled 
to  restore,  together  with  the  lands, 
all  the  fruits,  although  they  may 
have  been  consumed. 


D.  xli.  1.  48 ; D.  xxii.  1.  16. 


Justinian  now  passes  to  the  interest  of  a bona  fide  pos- 
sessor and  an  usufructuary  in  the  fruits  of  land,  a subject  to 
which  he  is  led  by  having  spoken  of  other  ways  in  which  the 
interest  of  the  owner  of  the  soil  wins  limited. 

A person  would  be  said  to  possess  bona  fide  and  ex  justa 
causa  who  had  received  a thing  from  a person  he  believed  to 
be  the  owner  in  any  method  by  which  ownership  could  legally 
pass. 

As  long  as  the  fruits  still  adhered  to  the  soil,  that  is,  were 
still  ungathered,  they  belonged  to  the  owner  of  the  soil.  If 
gathered,  but  not  consumed,  they  belonged  to  the  bona  fide 
possessor  as  against  every  one  except  the  owner  of  the  soil. 


Digitized  by  Google 


LIB.  II.  TIT.  I. 


189 


When  the  owner  of  the  soil  claimed  them,  they  became  his,  for 
they  had  only  been  the  property  of  the  bona  fide  possessor 
interim  (D.  xli.  1.  48),  that  is,  provisionally;  but  if  they  had 
been  consumed,  the  owner  of  the  soil  could  not  recover  their 
value  from  the  bonafi'le  possessor.  The  mala  fide  possessor, 
on  the  contrary,  was  obliged  to  give  the  value  even  of  those 
that  were  consumed  ( rest  itucre  f r actus  consumptos). 

There  seems  little  doubt  that  the  interest  of  the  bona  fide 
possessor  extended  over  all  the  fruits  of  the  land,  and  not 
only  over  those  produced  by  his  cultivation  and  care  (see 
D.  xli.  1.  48),  although  Pomponius  (D.  xxii.  1.  15)  seems  to 
limit  it  to  the  latter. 


30.  Is  ad  quern  ususfructus  fundi 
pertinet,  non  ali ter  fructuum  do- 
minus  efticitur,  quarn  si  ipse  eo3 
perceperit;  et  iaeo,  licet  maturis 
fructibus  nondum  tamen  perceptia 
decesserit,  ad  heredem  ejus  non 
pertinent,  aed  domino  proprietatis 
adquiruntur.  Eadem  fere  et  de 
colono  dicuntur. 


80.  The  usufructuary  of  land  is 
not  owner  of  the  fruits  until  he  has 
himself  {fathered  them ; and.  there- 
fore, if  ne  should  die,  while  the 
fruits,  although  ripe,  are  yet  un- 
gathered, they  do  not  belong  to  his 
heirs,  but  are  the  property  of  the 
owner  of  the  soil.  And  noarly  the 
same  may  be  said  of  the  cobnut. 


The  interest  of  the  usufructuary  has  a special  Title  (Tit.  4) 
devoted  to  it,  and  all  remarks  upon  it  may  be  reserved  till 
we  arrive  at  that  Title. 

Eadem  fere.  The  heirs  of  the  colonus  could  gather  fruits 
not  gathered  by  him,  for  his  rights  did  not  perish  with  him  ; 
but  the  heirs  of  the  usufructuary  had  no  rights  transmitted 
to  them,  and  could  not  therefore  gather  fruits  which  he  had 
not  gathered. 


37.  In  pecudum  fructu  etiam 
foetus  est,  sicut  lac,  pili  et  lana.  Ita- 
que  agni,  haedi  et  vituli  ct  equuli 
et  suculi  statim  naturali  jure  do- 
minii  fructu&rii  sunt  Partus 
vero  ancillae  in  fructu  non  est,  ita- 
que  ad  dominum  proprietatis  per- 
tinet ; absurdum  cmm  videbatur 
hominem  in  fructu  esse,  cum  omnes 
fruetus  rerum  natura  gratia  homi- 
nis  comparaverit. 


D.  xxii.  1. 


87.  In  the  fruits  of  animals  are  in- 
cluded their  young,  as  well  as  their 
milk,  hair,  and  wool ; and  therefore 
lambs,  kids,  calves,  colts,  and  young 
pigs,  immediately  on  their  birth  be- 
come, bv  the  law  of  nature,  the  pro- 
perty of  the  usufructuary  ; but  the 
offspring  of  a female  slave  is  not  con- 
sidered a fruit,  but  belongs  to  the 
owner  of  the  property.  For  it  seemed 
absurd  that  man  should  be  reckoned 
a fruit,  when  it  is  for  man's  benefit 
thatall  fruits  are  provided  by  nature. 

28.  pr.  and  1. 


Ulpian  gives,  as  a reason  for  the  children  of  slaves  not 
being  in  fructu,  that  non  temere  ancillce  ejus  rei  causa 
comparantur  ut  pariant.  (D.  v.  3.  27.)  There  were,  how- 
ever, many  animals,  cows  or  mares  for  instance,  used  for 
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draught,  that  could  not  he  said  to  he  expressly  destined  to 
bear  offspring,  and  yet  their  offspring  was  in  fructu. 


38.  Sed  si  gregis  usmnfhictum 
quis  habeat,  in  locum  demortuorum 
rapitum  ex  foetu  fructuarius  sum- 
mittere  debet,  ut  Jidiano  visum 
eat ; ct  in  vinearum  deuiortuarmn 
vel  arborum  locum  alias  debet  Bub- 
stituere : recte  enim  colere  debet  et 
quasi  bonus  paterfamilias. 


38.  The  usufructuary  of  a flock 
ought  to  replace  any  of  the  flock  that 
may  happen  to  die,  by  supplying  the 
deficiency  out  of  the  young,  as  also 
Julian  was  of  opinion.  So,  too,  the 
usufructuary  ought  to  supply  the 
place  of  dead  vines  or  trees,  for  he 
ought  to  cultivate  with  care,  and  to 
use  everything  as  a good  father  of  a 
family  would  use  it. 


This  paragraph  relates  entirely  to  the  subject  of  Title  4. 


30.  Thesaurus  quos  quis  in  loco 
suo  invenerit, divusHadrianusnatu- 
raleni  sequitatem  accutus  ei  con- 
cessit qui  invenerit ; idemque  sta- 
tuit,  si  quis  in  sacro  aut  religiose 
loco  fortuito  casu  invenerit.  At  si 
quis  in  alieno  loco,  non  data  ad  hoc 
opera,  sed  fortuito  invenerit,  dimi- 
dium  inventori,  dimidium  domino 
soli  concessit;  et  convenienter,  si 
quis  in  Ciesaris  loco  invenerit,  di- 
midium  inventoris,  dimidium  Cie- 
saris esse  statuit.  Cui  conveniens 
est,  ut  si  quis  in  fiscali  loco  vel 
publico  invenerit,  dimidium  ipsius 
esse,  dimidium  fisci  vel  civitatis. 


39,  The  Emperor  Hadrian,  in  ac- 
cordance with  natural  equity,  al- 
lowed any  treasure  found  by  a man 
in  his  own  land  to  belong  to  the 
finder,  as  also  anv  treasure  found  by 
chance  in  a sacred  or  religious  place. 
But  treasure  found  without  any  ex- 
press search,  but  bv  mere  chance,  in  a 
lace  belonging  to  another,  he  granted 
alf  to  the  finder,  and  half  to  the 
proprietor  of  the  soil.  Consequently, 
if  anything  is  found  in  a place  be- 
longing to  the  emperor,  half  belongs 
to  the  finder,  and  half  to  the  emperor. 
And,  hence  it  follows,  that  if  a man 
finds  anything  in  a place  belonging 


to  the  Jisctu,  the  public,  or  a city, 
half  ought  to  belong  to  the  finder, 
and  half  to  the  Jiscut  or  the  city. 

D.  xli.  1.  63 ; D.  xUx.  14.  3.  10.' 


Thesaurus,  says  Paul  (D.  xli.  1.  31.  1),  est  veins  quatdam 
depositio  pecunice  (that  is  of  anything  valuable),  cujus  non 
extat  memoria,  ut  jam  dominum  non  haheat.  Of  course  if 
it  was  known  who  placed  it  there,  it  was  known  to  whom  it 
belonged.  Rut  a treasure,  though  its  depositor  was  unknown, 
was  not  considered  exactly  as  a res  nullius.  The  owner  of  the 
land  in  which  it  was  found  had  always  some  interest  in  it.  If 
he  found  it  himself,  it  all  belonged  to  him ; if  another  person 
found  it,  the  finder  and  the  owner  of  the  land  divided  it 
equally.  When  there  was  no  owner  of  the  land,  as  when  the 
place  was  sacred  or  religious,  the  finder  took  it  all ; hut  no 
one  was  allowed  to  make  the  search  for  treasures  an  excuse 
for  digging  up  tombs  and  sacred  places,  or  for  digging  up 
other  men’s  ground  ; and  therefore  it  was  only  when  the  dis- 
covery was  quite  accidental,  and  the  finder  had  made  no 
search  for  it,  that  the  treasure,  or  the  half  of  it,  as  the  case 
might  be,  was  permitted  to  belong  to  him. 
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40.  Anothar  mode  of  acquiring 
things  according  to  natural  law  is 
tradition  ; for  nothing  is  more  con- 
formable to  natural  equity,  than  that 
the  wishes  of  a person,  who  is  de- 
sirous to  transfer  his  property  to 
another,  should  be  confirmed  ; and 
therefore  corporeal  things,  of  what- 
ever kind,  may  be  passed  bv  tradi- 
tion, and  when  so  passed  by  their 
owner,  are  made  the  property  of  an- 
other. In  this  way  are  alienated 
stipendiary  and  tributary  lands,  that 
is,  lands  m the  provinces,  between 
which  and  Italian  lands  there  is  now, 
by  our  constitution,  no  difference,  so 
that  when  tradition  is  made  of  them 
for  purpose  of  a gift,  a marriage 
portion,  or  any  other  object,  the 
property  in  them  is  undoubtedly 
transferred. 

D.  xli.  1.  9.  8 ; C.  vii.  25. 

When  the  property  in  a thing  was  to  be  transferred  from  one 
person  to  another,  it  was  necessary  that  the  process  should  be 
complete  in  four  points: — 1.  The  person  who  transferred  it 
must  lie  the  owner ; 2.  He  must  place  the  person  to  whom  he 
transferred  it  in  legal  possession  of  the  thing ; 3.  He  must 
transfer  the  thing  with  intention  to  pass  the  property  in  it ; 
4.  The  person  to  whom  it  was  transferred  must  receive  it  with 
intention  to  become  the  owner. 

The  placing  another  in  legal  possession  of  a thing  was  termed 
the  traditio  of  that  thing.  In  the  simplest  case,  that  of  a 
portable  moveable,  the  owner  might  really  hand  over  the  thing 
to  the  person  who  was  to  become  its  possessor ; but  in  no  case 
was  it  necessary  that  this  should  be  done ; ‘what  was  necessary 
was  that  the  party,  who  was  to  receive  it,  should  have  the  thing 
in  his  power,  and  that  the  two  parties  should  express,  in  any 
way  whatever,  the  wish  of  the  one  to  transfer,  of  the  other  to 
accept,  the  possession.  The  thing  need  not  be  touched ; land, 
for  instance,  need  not  be  entered  on ; but  the  person,  who 
was  to  be  placed  in  possession,  must  have  the  thing  before  him, 
so  as  to  be  able,  by  a physical  act,  to  exercise  power  over  it. 
(See  Savigny  on  Possession,  Bk.  ii.  secs.  16  and  17.) 

Property  could  not  be  transferred  by  mere  agreement. 

( Traditionibus  et  usucapionibus,  non  nudis pactis  dominia 
transferuntur.  C.  ii.  3.  20.)  The  agreement  was  but  the  ex- 
pression of  the  intention  of  the  parties ; and  this  was  ineffectual 
unless  it  was  accompanied  by  the  party  being  placed  in  pos- 
session to  whom  the  thing  was  to  be  transferred. 


40.  Per  traditionem  qnoque  jure 
naturaliresnobisadquiruntur:  nihil 
enim  tarn  conveniens  est  naturali 
tequitati,  quam  voluntatem  dornini 
volentia  rem  suam  in  alium  trans- 
ferre,  ratam  haberi.  Kt  ideo  cujus- 
cumque  generis  sit  corpomlis  res, 
tradi  potest  et  a domino  tradita  alie- 
nator. Itaquestipendiariaquoqueet 
tributaria  priedia  eodem  modo  alie- 
nantur:  vocanturautem  stipendiaria 
et  tributaria  priedia,  qme  in  pro- 
vinces sunt : inter  quse  nec  non  et 
italics  prtedia  ex  nostra  eonstituti- 
one  nulla  est  differentia  ; soil  si  qui- 
dem  ex  causa  donationis  aut  dotis 
aut  qualibet  alia  ex  causa  tradau- 
tur,  sine  dubio  transferuntur. 
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Prcedia  stipeiuharia  were  provincial  lands  belonging  to  the 
people,  tributaria  provincial  lands  belonging  to  the  emperor. 
(Gai.  ii.  21.)  It  will  be  remembered  that,  until  Justinian 
destroyed  all  distinction  between  Italian  and  provincial  land 
by  a constitution  (C.  vii.  25),  the  I tali  cum  solum  was  a res 
mancipi,  and  could  only  be  transferred  by  the  peculiar  form 


of  mancipatio.  (See  Introd. 

41.  Venditio  vero  res  et  tradit® 
non  aliter  einptori  adquiruntur, 
quam  si  is  venditori  pretiuni  solve- 
nt, vel  alio  modo  ei  Batisfecerit, 
Telnti  expromissore  nut  pignore 
dato.  Quod  cavettir  quidem  etiam 
lege  duodecim  tabularum,  tamen 
recte  dicitur  et  jure  gentium,  id  est, 
jure  naturali  id  effiei.  Sed  si  is  qui 
vendidit,  tidein  emptoris  secutus 
est,  dicendum  est  stutim  rem  emp- 
toris fieri. 


D.  xviii.  1 


sec.  59.) 

41.  But  things  sold  and  delivered 
are  not  acquired  by  the  buyer  until 
he  has  paid  the  seller  the  price,  or 
satistiedhim  in  some  way  orotber,  as 
by  procuring  some  one  to  be  security, 
or  by  giving  a pledge.  And,  although 
this  is  provided  bv  a law  of  the 
Twelve  Tables,  yet  It  may  be  rightly 
said  to  spring  from  the  law  of  na- 
tions, that  is,  the  law  of  nature.  But 
if  the  seller  has  accepted  the  credit 
of  the  buyer,  tbe  thing  then  becomes 
immediately  the  property  of  the 
buyer. 

19.' 53. 


The  seller  would  probably  not  have  the  intention  to  transfer 
the  property  until  he  received  the  price ; but  sometimes  he 
might  be  content  to  receive  security  for  the  payment  of  the 
price,  or  he  might  choose  to  accept  the  credit  of  the  buyer 
instead  of  the  price  itself;  and  if,  in  either  of  these  latter 
cases,  he  intended  to  pass  the  property,  it  would  pass  at  once, 
irrespectively  of  the  price  being  paid. 

42.  Nihil  autem  interest,  utrum  42.  It  is  immaterial  whether  the 

ipse  dominus  tradat  alicui  rem,  an  owner  deliver  the  thing  himself,  or 
voluntate  ejus  alius.  some  one  else  by  his  direction. 

D.  xli.  1.  9.  4. 

43.  Qua  rations,  si  cui  libera  uni-  43.  lienee,  if  any  one  is  intrusted 

versorum  negotiorum  administratio  by  an  owner  with  the  uncontrolled 
a domino  permUsa  fuerit,  isque  ex  administration  of  all  his  goods,  and 
his  negotiis  rem  vendiderit  et  tradi-  he  sells  and  delivers  anything  which 
derit,  facit  earn  accipientis.  is  a part  of  these  goods,  he  passes 

the  property  in  it  to  the  person  who 
receives  the  thing. 

D.  xli.  1.  9.  4. 


By  the  will  of  the  owner,  the  manager  of  the  property  is 
able  to  deal  with  it ; and  if  he  deals  with  it,  the  will  of  the 
owner  is  expressed  through  him. 

44.  Intcrdum  etiam  sine  tradi-  44.  Sometimes,  too,  the  mere  wish 
tione  nuda  voluntas  domini  sufficit  of  the  owner,  without  tradition,  is 
ad  rem  transferendam,  veluti  si  rem  sufficient  to  transfer  the  property  in 
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quam  tibi  aliquig  coramodavit  nut  a thin?,  as  when  a person  has  lent, 
locavit  aut  apud  te  deposuit.  Ten-  or  let  to  you  anything,  or  deposited 
diderittibiautdonavent;  quamvis  anythin?  with  you,  and  then  after- 
enim  ex  ea  causa  tibi  earn  non  tra-  wards  sells  or  gives  it  to  you.  For, 
diderit,  eo  tamen  ipso  quod  patitur  although  he  has  not  delivered  it  to 
tuam  esse,  statira  tibi  adquiritur  you  for  the  purpose  of  the  sale  or 
proprietas,  perinde  ac  si  eo  nomine  gift,  yet  by  the  mere  fact  of  his  con- 
traaita  fuisset.  senting  to  it  becoming  yours,  you  in- 

stantly acquire  the  property  in  it,  as 
fully  as  if  it  had  actually  been  deli- 
vered to  you  for  the  express  purpose 
of  passing  the  property. 

D.  xli.  1.  9.  5. 

When  the  person  to  whom  the  property  in  the  thing  was 
transferred  was  already  in  possession  of  the  thing,  then,  if  the 
wishes  of  the  parties  to  give  and  receive  the  property  in  it 
were  added  to  this,  and  the  person  who  affected  to  give  the 
property  was  the  real  owner,  all  the  conditions  of  a transfer 
were  complete.  It  made  no  difference  what  was  their  respec- 
tive order  in  time.  Generally  the  expression  of  will  would 
precede  the  placing  in  possession,  but  not  necessarily.  When 
the  person  to  whom  the  property  in  the  thing  was  transferred 
had  only  the  mere  detention  of  the  thing,  that  is,  had  it  in 
his  keeping  and  power  as  a hirer  or  depositary  would  have, 
but  had  not  the  possession  of  it,  that  is,  had  not  also  the  in- 
tention of  dealing  with  it  as  an  owner,  all  that  was  necessary 
to  change  this  detention  into  possession  was  a change  in  the 
animus  with  which  it  was  held ; and  of  course  the  intention 
to  hold  it  as  an  owner  was  sufficiently  shown  by  accepting 
the  transfer  of  the  property.  The  person,  in  like  manner, 
who  transferred  the  property,  by  doing  so  sufficiently  showed 
his  intention  of  placing  the  other  in  possession.  Thus  the 
different  elements  of  tradiiio  were  broken  up  and  separated, 
not,  as  usual,  united  in  a single  act ; and  this  is  what  is  meant 
in  the  text  by  saying  the  property  passes  sine  traditions. 

45.  Item  si  quis  merces  in  horreo  45.  So,  too.  any  one,  who  has  sold 
depositaa  veniiidcrit,  siraul  atque  goods  deposited  in  a warehouse,  as 
claves  korrei  tradiderit  emptori,  soon  as  be  has  banded  over  the  koys 
trimsfert  proprietatem  mercium  ad  of  the  warehouse  to  the  buyer,  trans- 
emptorem.  fers  to  the  buyer  the  property  in  the 

goods. 

D.  xli.  1.  9.  6. 

The  text  does  not  state  all  that  was  necessary  to  transfer 
the  property  in  such  a case.  It  was  requisite  that  the  key 
should  be  given  apud  horrea,  at  the  warehouse  (D.  xviii.  1. 
74).  A person  who  was  at  the  warehouse  aud  had  the  key 

o 
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in  his  band  was  in  a position  to  exercise  immediate  power 
over  the  contents  of  the  warehouse ; the  goods  were  in  his 
custody,  and  he  was  thus  placed  in  possession  of  them.  The 
key  was  not  symbolical,  but  was  the  means  by  which  he  was 
enabled  to  deal  with  the  goods  as  an  owner. 


46.  Hoc  amplius,  interdum  et  in  46.  Nav.more.  sometimes  the  in- 

incertam  personam  collate  voluntas  tention  ofan  owner,  although  directed 
domini  transfert  rei  proprietatem  : only  towards  an  uncertain  person, 

ut  ecee,  praetores  et  conBules  qui  transfers  the  property  in  a thing. 
miasilia  j actant  in  vulpus,  ignorant  For  instance,  when  the  praetors  and 
quid  eorumquisque  sit  excepturus,  consuls  throw  their  largesses  to  the 
et  tamen  quia  volunt  quod  quisque  mob,  they  do  not  know  what  each 
■ ■M-i-iierit  ''ins  esse,  statim  emu  do-  person  in  the  mob  will  get;  but  as  it 
liiimim  eliiciuut.  is  their  intention  that  each  should 

have  what  he  gets,  they  make  what 
each  gets  immediately  belong  to  him. 

D.  xli.  1.  0.  7. 

47.  Qua  rations  verins  esse  vide-  47.  Accordingly,  it  is  quite  true  to 

tur,  si  rent  pro  derelicto  a domino  say  that  anything  which  is  seized  on, 
habitam  occnpaverit  quis,  statim  when  abandoned  by  its  owner,  be- 
eiim  dom in u in  i- ilici.  Fro  derelicto  comes  immediately  the  property  of 
autem  habetur,  quod  dominus  ea  the  person  who  takes  possession  of 
mente  abjecerit,utid  rerum  suarum  it  And  anything  is  considered  as 
esse  nollet,  ideoque  statim  dominus  abandoned,  which  its  owner  has 
esse  desimt  thrown  away  with  a wish  no  longer 

to  have  it  as  a part  of  his  property, 
as  it  therefore  immediately  ceases  to 
'belong  to  him. 

D.  xli.  7.  1. 

Pomponius  (D.  xli.  7.  5)  speaks  as  if  the  property  in  things 
abandoned  was  transferred,  like  that  in  things  thrown  to  the 
mob,  by  the  wish  of  the  owner  to  transfer  it  to  the  person 
who  should  first  take  possession  of  it;  but  it  is  much  more 
natural  to  consider,  with  the  text,  that  the  thing  becomes  a 
res  nullius  by  being  abandoned,  and  the  property  of  the  first 
occupant  by  being  taken  possession  of. 


48.  Alia  cansa  eat  earum  rerum 
qua?  in  tempestate  maris,  levanda; 
navis  causa,ejiciuntiir;  luc  enim  do- 
minorum  permanent. quia  palani  est 
cas  non  eo  am  mo  ejici  q uod  q uis  eas 
habere  non  vult,  sedquo  magis  cum 
ipsa  navi  maris  perieulum  etfugiat. 
Qu»  de  causa,  si  quis  cas  iluctibus 
expulsas,vel  etiani  in  ipso  man  nac- 
tus,  lucrandi  animo  nbstnli  rit.  fur- 
turn  comniittit;  ncclongcdiscedere 
videntur  ab  bis  quie  derheda  cur- 


48.  It  is  otherwise  with  respect  to 
things  thrown  overboard  in  a storm, 
to  lighten  a vessel ; for  they  remain 
the  property  of  their  owners ; as  it  is 
evident  that  they  were  not  thrown 
away  through  a wish  to  get  rid  of 
them,  but  that  their  owners  and  the 
ship  itself  might  more  easily  escape 
the  dangers  of  the  sea.  Hence,  any 
one  who,  with  a view  to  profit  him- 
self by  these,  takes  them  away  when 
washed  on  shore,  or  found  at  sea,  is 
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rente  non  intelligentibus  dominie  guilty  of  theft.  And  much  the  same 
cadunt.  may  he  said  as  to  things  which  drop 

from  a carriage  in  motion,  without 
the  knowledge  of  their  owners. 

D.  xli.  1.  9.  8 ; D.  xlvii.  43.  4. 

A thing  could  not  be  considered  as  abandoned  and  made  a 
res  null i us  unless  its  owner  intended  to  cease  to  be  its  owner. 


Tit.  II.  DE  REBUS  INCORPORALIBUS. 

Quiedam  pneterea  res  corporalea  Certain  things,  again,  are  corpo- 
sant, quiedam  incorporales.  real,  others  incorporeal. 

Gai.  ii.  12 ; D.  i.  8.  1.  1. 

Justinian,  after  having  spoken  of  the  natural  modes  of 
acquiring  property  in  things,  returns  in  this  Title  to  the 
division  of  things,  and  adds  one  more  division,  that  of  things 
corporeal  and  incorporeal,  to  the  divisions  given  at  the  be- 
ginning of  the  last  Title.  Our  senses  tell  us  what  things 
corporeal  are : things  incorporeal  are  rights,  that  is,  fixed 
relations  in  which  men  stand  to  things  or  to  other  men, 
relations  giving  them  power  over  things  or  claims  against 
persons.  And  these  rights  are  themselves  the  objects  of 
rights,  and  thus  fall  under  the  definition  of  things.  For 
instance,  the  right  to  walk  over  another  man’s  land  is  said  to 
be  an  incorporeal  thing ; for  we  may  have  a claim  or  right 
to  have  this  right,  exactly  as,  if  the  land  belonged  to  us,  we 
should  have  a right  to  have  the  land.  These  rights  over 
things  were  termed  jura  in  re,  and  these  jura  in  re,  some  of 
the  more  important  of  which  are  treated  of  in  this  part  of 
the  Institutes,  were  almost  exactly  on  the  footing  of  ‘ res  ’ in 
Roman  law,  and  were  the  subjects  of  real  actions  equally  with 
things  corporeal.  (See  Introd.  sec.  50.) 

We  can  hardly  speak  of  the  possession  of  a thing  incorpo- 
real, but  still  the  actual  exercise  of  the  right  so  much  resem- 
bles the  occupation  and  using  of  a corporeal  thing,  that  the 
term  quasi-possessio  has  been  employed  to  denote  the  posi- 
tion of  a person  who  exercises  the  right  without  opposition, 
and  exercises  it  as  if  he  were  its  owner.  As  little  can  we 
speak  of  the  traditio  or  delivery  of  a right,  but  just  as  quasi- 
possessio  is  used  to  express  a position  analogous  to  that  of  a 
possessor,  so  quasi-traditio  is  a term  used  to  signify  the 
placing  a person  in  this  position. 

u 2 
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1.  Corporates  h®  sunt,  qua;  sui  1.  Corporeal  things  are  thoae 
nature  tangipossunt:  veluti  fundus,  which  are  by  their  nature  tangible, a« 
homo,  vestis,  aurum,  argentum,  et  land,  a slave,  a garment,  gold,  silver, 
denique  alia:  res  innumerabiles.  and  other  things  innumerable. 

Gn.  ii.  13 ; I),  i.  8. 1.  1. 

2.  Incorporales  autem  sunt,  qu®  2.  Incorporeal  things  are  those 
tangi  non  possunt : qualia  sunt  ea  which  are  not  tangible,  such  as  are 
qu®  in  jure  consistunt,8icut  heredi-  those  which  consist  of  a right,  as  an 
tas,  ususfructus,  usus,  ohligationes  inheritance,  an  usufruct,  use,  or  obli- 
quoquomodo contract®.  Nee  ad  rem  gations  in  whatever  way  contracted, 
pertmet,  quod  in  hereditate  res  cor-  Nor  does  it  make  any  difference  that 
porales  continentur ; nam  etfruetus  things  corporeal  are  contained  in  an 
quiexfundopercipiunturcorporales  inheritance;  for  fruits,  gathered  by 
sunt,  et  id  quod  ex  aliqua  obliga-  the  usufructuary,  are  corporeal ; and 
tione  nobis  aebetur,plerumque  cor-  that  which  is  due  to  us  by  virtue 
poraleest,  veluti  fundus,  homo,  pe-  of  an  obligation,  is  generally  aeor- 
cuniainamipsumjushereditatis, et  poreal  thing,  as  a field,  a slave,  or 
ipsum  jus  utendi  fruendi,  et  ipsum  money  ; while  the  right  of  inherit- 
jus  obligations  incorporate  est.  ance,  the  right  of  usufruct,  and  the 

right  of  obligation,  are  incorporeal. 

Gai.  ii.  14;  D.  i.  8. 1.1. 

3.  Eodem  numero  sunt  jura  pr®-  3.  Among  things  incorporeal  are 
diorum  urbanorum  et  rusticorum,  the  rights  over  estates,  urban  and 
qu®  etiam  servitutes  vocantur.  rural,  which  are  also  called  servi- 
tudes. 

Gai.  ii.  14 ; D.  i.  8.  1.  1. 

In  the  last  section  it  was  said  that  usufruct,  a personal  ser- 
vitude, was  an  incorporeal  thing,  and  the  same  is  now  said  of 
real  or  pnedial  servitudes.  This  is  intended  as  an  observation 
preliminary  to  the  three  next  Titles,  which  treat  of  servitudes. 
By  servitudes  are  meant  certain  portions  or  fragments  of  the 
right  of  ownership  separated  from  the  rest,  and  enjoyed  by 
persons  other  than  the  owner  of  the  thing  itself.  When  the 
servitude  was  given  to  a particular  person,  it  was  said  to  be  a 
personal  servitude;  when  it  was  associated  with  the  ownership 
of  another  thing,  so  that  whoever  was  the  owner  of  this  other 
thing  was  the  owner  of  the  servitude,  the  servitude  was  said 
to  be  a real  or  p radial  servitude ; the  latter  term  being  used 
because  it  was  indispensable  that  there  should  be  an  immove- 
able thing  (see  paragraph  3 of  next  Title),  in  virtue  of  which, 
the  right  given  by  the  servitude  was  exercised ; and  the  word 
preedium  being  taken  in  a general  sense,  was  used  to  denote 
this  immoveable.  The  thing  over  which  the  pnedial  servitude 
was  exercised  was  also  always  an  immoveable.  Things  over 
which  servitudes,  whether  personal  or  pnedial,  were  exercised, 
were  said  to  serve  the  person  to  whom  or  the  thing  to  which 
the  servitude  was  attached ; and  hence  the  terms  servitus,  res 
serviena  were  employed,  the  thing,  in  right  of  which  the 
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servitude  was  enjoyed  being,  in  opposition,  termed  rea  domi- 
nans.  (See  Introd.  sec.  64.) 

No  one  could  have  a servitude  over  his  own  thing,  nulli 
res  8ua  servit.  (D.  viii.  2.  26.)  For  as  he  was  the  owner  of 
all  the  portions  into  which  the  right  of  ownership  was  sepa- 
rable, he  could  not  have  a second  right  of  ownership  over  any 
one  portion  separated  from  the  rest.  Again,  as  a servitude 
was  the  subtraction  of  some  one  portion  of  ownership,  it  could 
never  have  the  effect  of  making  the  owner  of  the  res  Servians 
do  any  positive  act ; its  force  was  either  to  make  him  undergo 
something,  as  that  another  should  exercise  a certain  power 
over  a thing  of  which  he  was  owner,  or  to  make  him  abstain 
from  doing  something  which  as  owner  of  the  thing  be  had 
power  to  do.  Servitutum  non  ea  eat  natura  ut  aliquid  fa- 
cint  quis,  sed  ut  aliquid  patiatur  vel  non  faciat.  (D.  viii. 
1.  15.  1.)  Lastly,  it  may  be  observed  that  a servitude  was 
indivisible ; the  person  who  enjoyed  the  servitude  could  not 
break  up  this  fragment  of  ownership  into  lesser  fragments. 
Sei'vitu8  servitutis  esse  non  potest. 


Tit.  III.  DE  SERVITUTIBUS. 


Rusticorum  pnediorum  jura  sunt 
htec  : iter,  aetus,  via,  aquaeductus. 
Iter  est  jus  eundi  ambulandi  ho- 
minis,  non  etiam  jumentuin  agemli 
vel  vehiculum.  Actus  est  jus 
agendi  vel  jumentum  vel  Tehicu- 
lutn : itaque  qui  habet  iter,  actum 
non  habet;  qui  actum  habet,  ot 
iter  babet,  eoque  uti  potest  etiam 
sine  jumento.  Via  est  jus  eundi  et 
agendi  et  ambulandi : nam  et  iter 
et  actum  in  se  continot  via.  A qua1  - 
ductus  est  jus  aqute  ducendte  per 
lundum  alienum. 


The  servitudes  of  rural  immove- 
ables are,  the  right  of  passage,  the 
rightof  passage  for  beasts  orvehicles, 
the  right  of  way,  the  right  of  passage 
for  water.  The  right  of  passage  is 
the  right  of  going  or  passing  for  a 
man,  not  of  driving  beasts  or  vehi- 
cles. The  right  of  passage  for  beasts 
or  vehicles  is  the  right  of  driving 
beasts  or  vehicles  over  the  land  of 
nnotker.  So  a man  who  has  the 
right  of  passage  simply  has  not  the 
right  of  passage  for  beasts  or  vehi- 
cles ; but  if  he  has  the  latter  right 
he  has  the  former,  and  he  may  use 
the  right  of  passing  without  having 
any  beasts  with  him.  The  right  of 
way  is  the  right  of  going,  of  driving 
beasts  or  vehicles,  and  of  walking; 
for  the  right  of  wav  includes  the 
right  of  passage,  ami  the  right  of 
passage  for  beasts  or  vehicles.  The 
right  of  passage  for  water  is  the 
right  of  conducting  water  through 
the  land  of  another. 


D.  viii.  3.  1. 
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Praedial  Rervittides,  that  is,  servitudes  possessed  over  one  im- 
moveable in  right  of  having  another  immoveable,  were  divided 
into  those  of  rural  and  urban  immoveables  (prcedia  rustica 
vel  urbana).  The  distinction  undoubtedly  arose  from  the  one 
kind  being  more  common  in  the  country,  the  other  in  the  town. 
But  the  distinction,  as  it  was  practically  understood,  soon  lost 
the  traces  of  its  origiu  ; and  a servitude  was  said  to  be  that  of  a 
rural  immoveable  when  it  was  one  which  affected  the  soil  itself, 
and  that  of  an  urban  immoveable  when  it  was  one  which  affected 
the  superficies,  that  is,  anything  raised  upon  the  soil.  Servi- 
tutes  pratliorum.  aliai  in  solo , nine  in  superfine  consistunt. 
(D.  viii.  1.  3.)  If  the  servitude  was  one  which  affected  the 
soil,  and  for  the  enjoyment  of  which  the  soil  itself  sufficed,  as, 
for  instance,  the  right  to  traverse  another  man’s  land,  or  to 
draw  water  from  his  spring,  it  made  no  difference  where  the 
land  or  the  spring  was  situated.  They  might  be  in  the  heart 
of  a city,  and  yet  the  servitude  was  one  of  a rural  immoveable. 
So,  too,  if  the  servitude  was  one  which  affected  something  built 
or  placed  on  the  soil,  as,  for  instance,  the  right  to  place  a beam 
on  another  man's  building ; although  this  building  was  in  the 
country,  the  servitude  was  one  of  an  urban  immoveable.  In 
this  paragraph  and  in  paragraph  2,  instances  are  given  of  ser- 
vitudes of  rural  immoveables.  The  object  of  the  servitude  iter 
was  the  power  of  passing  across  land  on  foot  or  horseback, 
iter  est  qua  quia  pedes  vel  eques  commeare  potest.  (D.  viii. 
3. 12.)  That  of  the  servitude  actus  was  the  power  of  driving 
animals  or  vehicles  across  land,  qui  actum  habet,  et  plaustrum 
ducere,  et  jumenta  agere  potest.  (D.  viii.  3.  7.)  That  of 
the  servitude  via  was  the  power  of  using  the  road  in  any  way 
whatever,  as,  for  instance,  of  dragging  stones  or  timber  over  it, 
which  he  could  not  do  if  he  had  only  the  actus  (1).  viii.  3.  7); 
and  of  having  it,  in  the  absence  of  special  agreement,  of  the 
width  provided  by  the  law  of  the  Twelve  Tables,  that  is,  eight 
feet  where  it  ran  straight,  and  sixteen  feet  where  it  wound 
round  to  change  its  direction,  vice  latitude  ex  lege  Duodccim 
Tabularum  in  par  rectum  octo  pedes  lud>et ; in  anfractum  id 
est  ubi  fiexum  est,  seclecim.  (1).  viii.  3.  8.)  Of  course  the 
larger  of  these  rights  comprehended  the  smaller;  if  a person 
had  the  right  of  driving  over  land  he  had  the  right  of  passing 
over  it.  A special  agreement  might  indeed  be  made  to  the 
contrary ; a person  might,  for  instance,  graut  the  right  of 
driving  beasts,  but  insist  that  the  way  should  never  be  used 
except  when  beasts  were  driven. 

1.  Prmdiorum  urbnnomm  sorvi-  1.  Tlie  servitudes  of  urban  im- 
tutos  sunt  qute  tedificiis  inhterent : moveables  are  those  which  appertain 
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ideo  urbanorum  prsediorum  diet® 
quoniam  redificia  omnia  urbana 
prredia  appellamus,  etai  in  villa 
redifieata  aint.  Item  urbanorum 
prredioruni  servitutes  sunt  lire  : ut 
vicinug  onera  vicini  sustineat.  ut  in 
parietem  ejus  liceat  vieino  tignum 
immittere,  ut  stillieidium  vel  (lu- 
men recipiat  quis  in  redes  suas  vel 
in  aream  vel  in  cloacam,  vel  non 
recipiat,  et  ne  altius  tollat  quia 
redes  suas,  ne  luminibus  vicini  olli- 
ciat. 


to  buildings,  and  they  are  said  to  be 
servitudes  of  urban  immoveables,  be- 
cause we  term  all  edifices  urban  im- 
moveables, although  really  built  in 
the  country.  Among  these  servitudes 
are  the  following : that  a person  has 
to  support  the  weight  of  the  adjoin- 
ing house,  that  a neighbour  should 
have  the  right  of  inserting  a beam 
into  his  wall,  that  he  has  to  receive 
or  not  to  receive  the  water  that  drops 
from  the  roof,  or  that  runs  from  the 
utter  of  another  man’s  house  on  to 
is  building,  or  into  his  court  or 
drain  ; or  that  he  is  not  to  raise  his 
house  higher,  or  not  to  obstruct  his 
neighbour's  lights. 


D.  viii.  2.  2. 


The  words  quee  cedificiis  inherent  in  the  text,  are  equiva- 
lent to  the  in  superfieie  consistunt  of  Paul.  (D.  viii.  2.  20.) 
The  servitudes  attach  to  some  building  raised  on  the  soil. 

Onera  vicini  sustineat. — By  this  servitude  a wall  or  pillar 
of  the  res  serviens  was  obliged  to  support  the  weight  of  the 
res  dominans.  The  owner  of  this  wall  or  pillar,  so  long  as  he 
remained  owner,  was  bound  to  keep  it  in  good  repair,  so  as  to 
continue  to  support  the  weight  safely.  ( L).  viii.  5.  6.  2.)  But 
the  owner  of  the  wall,  into  which  a beam  was  let  by  the  servi- 
tude tigni  immittendi,  was  not  compelled  to  repair  the  wall, 
in  order  that  the  beam  might  rest  there  safely.  (I).  viii.  5.  8.  2. ) 

It  is  easy  to  understand  what  is  meant  by  the  servitudes 
stillicidii  vel  fluminis  recipiendi  and  a Itius  non  tollendi.  By 
the  one  the  res  serviens  was  made  to  receive  the  rain-water  of 
the  res  dominans,  by  the  other  the  res  serviens  was  prohibited 
from  being  raised  above  the  res  dominans.  But  in  the  text 
we  have  the  servitude  stillicuiii  vel  fluminis  non  recipiendi, 
and  in  the  passage  of  the  Digest  (viii.  2.  2.),  from  which 
much  of  the  text  is  borrowed,  we  read  of  a servitude  altius 
tollendi ; and  it  is  not  very  easy  to  understand  what  these 
servitudes  were.  Theophilus,  in  his  paraphrase  of  this  section, 
thus  explains  the  former.  Aut  tu  jus  hujusmodi  (i.e.  stilli- 
cidia  tua  in  meas  mles  projiciendi)  habebas  in  cedes  meas ; 
et  rogavi  te  ne  stiUicidia  tua  aut  canales  in  domum  vel 
aream  meamprojiceres.  Thus  it  would  appear  that  the  servi- 
tude non  recipiendi  was  an  extinction  of  a pre-existent  servi- 
tude recipiendi,  made  in  favour  of  the  owner  of  the  res  serviens. 
So,  too,  the  servitude  altius  tollendi  is  explained  to  mean 
the  allowing  the  house  of  a neighbour  to  be  built  above  ours; 
so  that  the  neighbour  who  was  previously  under  a servitude,  or, 
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at  any  rate,  of  an  obligation  non  altiua  tollendi,  by  the  crea- 
tion of  what  may  be  called  a counter-servitude,  does  away 
with  the  impediment  to  his  building  above  our  house.  If  it 
were  really  a servitude,  as  we  should  certainly  suppose  from 
the  language  of  Theophilus,  that  was  extinguished  or  nullified 
by  this  new  counter-servitude,  it  seems  scarcely  natural  that 
this  should  not  be  given  among  the  modes  of  ending  a servi- 
tude, and  still  more,  that  the  usual  language  of  the  jurists 
with  respect  to  the  extinction  of  a servitude  should  be  de- 
parted from.  The  ordinary  phrase  was,  that  the  thing  affected, 
the  res  serviens,  was  freed,  res  liberalur,  and  it  seems  a very 
cumbrous  mode  of  effecting  the  liberatio  rei  to  create  a new 
servitude,  when  the  object  would  have  been  at  once  accom- 
plished by  merely  surrendering  the  existing  servitude  to  the 
owners  of  the  res  serviens.  The  commentators  are  therefore 
driven  to  understand  that  the  right  previously  existing,  that, 
namely,  of  having  our  water  flow  into  our  neighbour’s  house, 
or  of  having  our  neighbour’s  house  kept  at  the  level  of  our 
own,  was  not  a servitude,  but  was  given  by  law.  Positive 
enactments,  such  as  we  read  of  in  Tac.  Annal.  15.  43  ; Suet. 
Aug.  89;  D.  xxxix.  1.  I.  17,  may  have  decided  that  adjoining 
houses  should,  in  particular  places,  for  the  mutual  advantage 
of  the  owners,  be  of  the  same  level,  or  pour  off  their  water  on 
to  the  adjoining  house,  while  those  persons  who  were  intended 
to  be  benefited  might  still  forego  this  advantage,  if  they  pleased 
to  allow  of  a servitude  being  created  to  do  away  with  the 
effect  of  the  enactment.  It  must,  however,  be  confessed,  that 
no  one  who  reads  the  passages  in  which  enactments  for  the 
regulation  of  buildings  are  mentioned,  would  suppose  that 
individuals  were  ever  allowed  to  infringe  them  by  the  mere 
permission  of  their  neighbours.  All  that  we  can  be  quite 
sure  of  is,  that  these  servitudes,  which  were  the  contraries  of 
other  servitudes,  were  constituted  for  the  benefit  of  the  owner 
of  a thing  that  previously  had  been  under  some  disadvantage. 

It  is  to  be  observed  that  words  are  sometimes  used  to  express 
servitudeswhich  seem  proper  to  the  owner  of  the  res  dominans, 
not  to  the  owner  of  the  res  serviens.  Thus,  if  the  above 
explanation  is  correct,  the  servitus  tollendi  means  the  ser- 
vitus  patieruli  vicinum  tollere  (see  Bk.  iv.  Tit.  6.  2),  and 
what  is  termed  in  the  text,  as  it  would  seem  more  properly, 
the  servitus  stillicidii  recipiendi,  is  termed  in  the  Digest 
(viii.  2.  2',,  the  servitus  stillicidii  avertendi. 

Ne  luminibus  official. — There  was  also  a servitude  termed 
they  we  lumimim,  between  which  and  that  ne  luminibus  offici- 
al the  difference  was  probably  one  of  degree.  Theyus  luminuni 
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prevented  a neighbour  blocking  up  our  lights ; the  servitude 
ne  luminibus  officiat  prevented  his  doing  anything,  whether 
by  building,  planting  trees,  or  by  any  other  means,  whereby 
the  light  was  in  any  way,  however  slightly,  intercepted  from 
our  house.  (D.  viii.  2.  15.  17.  40.) 

2.  In  rustieonim  pnediorum  ser-  2.  Some  think  that  among  the  ser- 
vitutes  quidam  computari  recte  pu-  vitudes  of  rural  estates  are  rightly 
tant  aqua?  haustum,  pecoris  ad  included  the  right  of  drawing  water, 
aquam  adpulsum,  jus  pascendi, cal-  of  watering  cattle,  of  feeding  cattle, 
cis  coquendae,  arenw  fodiendaj.  of  burning  lime,  of  digging  sand. 

D.  viii  3.  1.  1. 

There  are  many  servitudes,  both  of  rural  and  of  urban  im- 
moveables, mentioned  in  the  Digest,  besides  those  given  as 
examples  in  the  Institutes. 

3.  Ideo  autem  hie  servitutes  prm-  3.  These  servitudes  are  called  the 

diorum  apjiellantur,  quoniam  sine  servitudes  of  immoveables,  because 
pradiis  constitui  non  possunt:  nemo  they  cannot  exist  without  immove- 
enim  potest  servitutem  adqmrere  ables.  For  no  one  can  acquire  or 
urbani  vel  rustici  prtedii,  nisi  qui  owe  a servitude  of  a rural  or  urban 
habet  prmdium  ; nee  quisquam  ae-  immoveable,  unless  he  has  an  im- 
bere,  nisi  qui  habet  prtedium.  moveable  belonging  to  him. 

D.  viii.  4.  1.  1. 

The  nature  of  most  servitudes  of  urban  immoveables  de- 
manded that  the  immoveable  over  which,  and  the  immoveable 
in  right  of  which,  the  servitude  was  exercised,  should  be  con- 
tiguous ; but  when  the  servitude  was  one  of  rural  immoveables, 
the  prcedin  need  not  necessarily  be  near  together.  Still, 
however,  a servitude  was  not  permitted  to  exist  which  was 
useless  to  its  owner ; and  a person  could  not  have  a right  of 
way,  for  instance,  over  the  land  of  another,  if  he  was  pre- 
vented from  using  the  way  by  land,  over  which  he  had  no 
servitude,  lying  between  his  land  and  that  over  which  the 
servitude  was  to  he  exercised.  (D.  viii.  1.14.  2.) 

There  was  another  difference  between  the  servitudes  of 
rural  and  urban  immoveables.  The  latter  were,  for  the  most 
part,  used  continuously;  the  former  only  at  times.  The  beam, 
for  instance,  always  rested  in  the  wall ; there  was  no  moment 
in  which  the  owner  of  the  res  serviens  was  not  prohibited 
from  blocking  up  his  neighbour’s  lights.  But  the  way  was 
not  always  being  used,  nor  were  cattle  always  being  watered 
(D.  viii.  1.  14);  and  this  difference  was  productive  of  very 
important  results.  For  instance,  servitudes  might  be  lost  by 
not  being  used  ; but  as  the  servitudes  of  most  urban  immove- 
ables were  by  their  nature  perpetually  used,  they  were  pre- 
served without  their  owner  taking  any  trouble  to  preserve 
them,  and  possessory  rights  could  be  acquired  in  them,  which. 
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with  a few  exceptions,  could  not  be  acquired  in  servitudes 
whose  usage  was  not  continuous.  (D.  viii.  2.  20.) 


4.  Si  quis  velit  vicino  aliquot!  jus 
constituere.pRctionibusatque  stipu- 
lationibus  id  eifirere  debet.  Potest 
etiam  in  teatamento  quia  haredem 
suum  damnare,  nealtiustollat  aides 
suas  ne  luminibus  tedium  ricini 
offieiat,  vel  ut  patiatur  cum  tignum 
in  parietem  immittere  vel  stillici- 
dium  habere,  vel  ut  patiatur  eum 
per  fundum  ire,  agere,  aquamve  ex 
eo  ducere. 


4.  If  any  one  wishes  to  create  a 
right  of  this  sort  in  favour  of  his 
neighbour,  he  must  effect  it  by 
agreements  and  stipulations.  A per- 
son can,  also,  by  testament,  oblige  his 
heir  not  to  raise  his  house  higher, 
not  to  obstruct  a neighbour’s  lights, 
to  permit  a neighbour  to  insert  a 
beam  into  his  wall,  or  to  receive  the 
water  from  an  adjoining  roof;  or, 

r'n,  he  may  oblige  his  heir  to 
vv  a neighbour  to  go  across  his 
land,  or  to  drive  beasts  or  vehicles, 
or  to  conduct  water  across  it. 


Gai.  ii.  31 ; D.  viii.  4.  16. 


Gaius  tells  us  (ii.  29),  that  servitutes  prcediorum  rustico- 
rum  were  among  res  mancipi  (see  Introduc.  sec.  59),  while 
servitutes  prcediorum  urbanorum  were  not,  and  that  the 
former  were  constituted  by  mancipatio ; the  latter,  as  well  as 
personal  servitudes,  were  constituted  by  the  process  termed  in 
jure  cessio.  (See  introductory  note  to  this  Book.)  But  these 
inodes  of  constituting  servitudes  were  only  applicable  to  the 
solum  Italicum  : in  the  provincial  lands,  where  there  was  no 
legal  ownership  at  all,  no  ownership  of  servitudes  could  be 
given.  But  Gaius  says,  that  if  any  one  wished  to  create  a 
servitude  over  provincial  prcedia,  he  could  effect  it  pactio- 
nibus  et  stipulationibiis,  using  the  words  of  the  text.  The 
parties  agreed  to  constitute  the  servitude,  and  this  agreement 
( paetio ) was  generally,  perhaps  almost  always,  followed  by 
a stipulation  or  solemn  contract  (see  Introd.  sec.  83),  by 
which  the  person  who  permitted  the  servitude  to  be  consti- 
tuted over  his  prcedium,  bound  himself  to  allow  of  the  exer- 
cise of  the  right,  by  subjecting  himself  to  a penalty  in  case  of 
refusal.  (See  Theophil.  Paraphrase  of  Text.)  When  the 
right  had  been  once  exercised,  and  the  owner  of  the  servitude 
had  thus  the  quasi-possessio  of  the  servitude,  the  praetor 
secured  him  in  the  enjoyment  of  his  right  by  granting  him 
possessory  interdicts  (see  Introd.  sec.  107,  and  note  on  intro- 
ductory section  of  Title  6 of  this  Book),  and  also  permitted 
him,  if  the  servitude  afterwards  passed  out  of  his  qnasi- 
possessio,  to  bring  an  action  to  claim  it,  called  the  actio 
publiciana,  by  which  a bona  fide  possessor  was  allowed  to 
represent  himself  fictitiously  as  a dominus,  and  to  claim 
( vindicare ) a thing  as  if  he  were  the  owtier.  In  all  probabi- 
lity the  same  mode  of  constituting  servitudes  obtained  also 
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with  regard  to  the  solum  Italicum:  although  there  were 
proper  and  peculiar  modes  of  constituting  servitudes  over 
preedia  ItcUica,  jet  if  an  agreement  and  stipulation  were  fol- 
lowed by  quasi-possessio,  the  praetor  would  protect  the  quasi- 
possessor.  And  hence  it  was  said  that  servitudes  were  consti- 
tuted jure  prcetorio  and  were  maintained  tuitione  prcetoris. 

Modern  writers  on  Roman  law  are  much  divided  in  opinion 
whether  servitudes  were  really  constituted  pactionibus  atque 
stipulationibus,  by  agreements  and  stipulations  alone,  or 
whether  we  are  always  to  understand  that  to  perfect  the  title, 
what  is  termed  quasi-traditio  was  necessary.  That  is,  whether, 
as  traditio  was  necessary  to  transfer  the  property  in  a corpo- 
real thing,  so  it  was  necessary  in  order  to  transfer  the  pro- 
perty in  an  incorporeal  thing,  that  the  person  to  whom  it  was 
transferred  should  be  placed  in  the  legal  quasi-possession  of 
his  right.  If  the  servitude  was  a positive  one,  it  is  very  easy 
to  see  how  this  quasi-possession  could  be  established ; for 
directly  the  right  was  exercised  with  the  animus  possidendi , 
and  permitted  to  be  so  exercised  by  the  owner  of  the  res 
serviens,  the  person  in  favour  of  whom  the  servitude  was 
constituted,  would  have  the  quasi-possession.  But  when  the 
servitude  was  a negative  one,  when  the  owner  of  the  res 
8ervien8  was  merely  bound  not  to  do  something,  the  only 
evident  mode  by  which  possession  could  be  said  to  be  gained 
was,  when  the  owner  of  the  res  dominans  successfully  resisted 
an  attempt  of  the  owner  of  the  res  serviens  to  do  the  thing 
which  he  was  bound  by  the  servitude  not  to  do.  Rut  as  the 
exercise  of  the  right  given  by  a positive  servitude  was  an  act 
evident  and  cognizable  by  all  whom  it  concerned,  it  is  with 
regard  to  positive  servitudes  that  the  question  is  principally 
debated,  whether  the  exercise  of  the  right  was  an  indispen- 
sable part  of  the  right  being  constituted.  On  the  whole,  it 
seems  the  better  opinion  that  quasi-tradition  was  a necessary 
part  of  the  constitution  of  a servitude. 

Mancipation  and  in  jure  cessio  were  quite  obsolete  in  the 
time  of  Justinian.  We  have  two  modes  given  in  the  text  by 
which  servitudes  might  be  constituted  under  his  legislation  ; 
pactionibus  atque  etipulationibvs,  i.e.  agreements,  whether 
followed  or  not  by  a stipulation  and  testamento.  When  given 
testamento , a servitude  might  be  given  directly  to  the  legatee 
equally  well  as  by  condemning  the  heir  to  transfer  it  to  him, 
both  modes,  in  the  time  of  Justinian,  having  exactly  the  same 
effect.  To  these  modes  must  be  added  (1)  that  culjudica- 
tione,  when  a judge  awarded  the  property  in  a servitude 
under  the  actions  families  erdscundce  and  communi  divi- 
duwlo.  (See  Introd.  sec.  103;  D.  x.  2.  22.  3.)  2.  That  of 
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reserving  the  servitude  in  making  a traditio  of  the  rest  of  the 
property,  when  it  was  in  fact  constituted  by  having  all  the 
other  jura  in  re  separated  from  it,  instead  of,  as  usual,  being 
itself  separated  from  the  rest.  3.  Lastly,  the  possessor  who 
had  had  a long  quasi-possession  of  a servitude  was  protected 
in  it.  The  usucapion  of  servitudes,  which  perhaps  existed 
previously,  was  forbidden  by  the  lex  Scribonia.  (a.u.c.  720  ; 
D.  xli.  3.  4.  29.)  But  a long  bona  fide  possession  was  per- 
haps protected  by  praetorian  actions  and  interdicts.  Properly 
this  only  applied  to  servitudes  urbanorum  prrediorum,  for 
these  only  were  capable  of  a continuous  exercise  ( servitutes 
quce  in  superficie  consistunt,  possessions  retinentur).  (D. 
viii.  2.  20.)  But  there  were  particular  servitudes  ruetieorun i 
prwdiorum.,  long  usage  of  which  gave  rights  which  were  pro- 
tected. Among  these  were  the  jus  aquae  ducendcs  (D.  viii. 
5.  10),  the  jus  itineris,  and  the  jus  actus.  (D.  viii.  6.  25.) 
The  possessor  had  to  show  that  his  possession  had  been  neither 
vi,  clam,  or  precario ; but  had  not  to  show  any  good  title  for 
possession.  (D.  viii.  5.  10.)  The  length  of  time  requisite 
for  the  possessor  to  have  exercised  the  right  was  not  fixed. 
It  has  been  thought  that  Justinian  fixed  this  at  ten  years  for 
those  present  and  twenty  for  the  absent;  but  this  opinion  is 
chiefly  based  on  a passage  in  the  Code  (vii.  33.  12;  see  also 
C.  iii.  34.  2),  which  it  is  better  to  interpret  of  the  length  of 
time,  by  non-usage  during  which  a servitude  was  lost. 

Tit.  IV.  DE  USUFRUCTU. 

Ususfructus  est  jus  slienis  rebus  Usufruct  is  the  right  of  using,  and 
utendi  fruendi,  salva  rerum  sub-  reaping  the  fruits  of  things  belong- 
stantia:  est  enim  jus  in  corpora,  quo  ing  to  others,  without  destroying 
sublato  et  ipsum  tolli  necesse  est.  their  substance.  It  is  a right  over  a 

corporeal  thing,  and  if  this  thing 
perish,  the  usufruct  itself  necessarily 
perishes  also. 

D.  Tii.  1.  1,  2. 

We  now  pass  to  personal  servitudes,  those,  namely,  which 
consist  of  a jus  in  re,  i.e.  one  portion  of  the  dominium  being 
detached  from  the  rest  for  the  benefit  of  a person.  Personal 
servitudes  differed  from  real  in  being  applicable  to  moveables 
as  well  as  to  immoveables;  and  the  personal  servitude  usus- 
fructus  wa>  divisible,  that  is,  some  of  the  fruits  included  in 
the  servitude  might  be  parted  with,  although  the  servitude 
U8us  was,  like  real  servitudes,  indivisible. 

The  person  to  whom  the  ususfructus  was  given  had  two 
rights  united ; he  had  the  jus  utendi,  that  is,  the  right  of 
making  every  possible  use  of  the  thing  apart  from  consuming 
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it  or  from  taking  the  fruits  of  it,  as,  for  instance,  the  right  of 
living  in  a house  or  employing  beasts  of  burden  ; and  he  had 
also  the  jus  fruendi,  the  right  of  taking  all  the  fruits  of  the 
thing  over  which  the  servitude  was  constituted.  The  defini- 
tion of  fructus  is  quicquid  in  fundo  nascitur  (D.  vii.  59. 1 ), 
that  is,  the  ordinary  produce,  but  not  accidental  accessions  or 
augmentations,  such  as  a treasure  found  (D.  xxiv.  3.  7.  12) 
or  islands  formed  in  a river. 

He  might  sell,  or  let,  or  give  his  right  of  taking  the  fruits 
to  another,  and  the  profits  he  thence  derived  were  termed  his 
fructus  civiles.  (D.  vii.  1.  12.  2.)  It  was  only  such  of  the 
fructus  as  were  actually  taken  or  gathered  by  him,  or  those 
acting  under  him  that  belonged  to  him ; and  no  fruits  which 
were  not  gathered  at  the  time  of  his  death  passed  to  his  heir. 
He  was  obliged  to  give  security,  on  entering  on  the  exercise 
of  his  right,  that  he  would  use  his  right  as  a good  pater- 
familias, and  give  up,  at  the  time  when  his  right  expired, 
the  possession  of  the  thing.  (D.  vii.  9.  1.)  We  have  had  an 
instance  of  what  was  meant  by  using  his  right  as  a good  pater- 
familias in  paragr.  38  of  Tit.  1,  where  it  is  said  that  he  is 
bound  to  replace  dead  sheep  aud  dead  trees.  He  was  also 
bound  not  to  alter  the  nature  of  the  thing  over  which  the 
right  extended  ; he  could  not,  for  instance,  build  on  land  un- 
built on,  or  change  the  use  to  which  land  was  specially  des- 
tined. (I),  vii.  1.  7.  1. ; J).  viii.  13.  4.)  And  it  is  with  refe- 
rence to  this  that  the  words  salva  rerum  substantia,  in  the 
text,  are  sometimes  understood,  so  that  the  sentence  would 
mean,  usufruct  is  the  right,  of  using  and  taking  the  fruits  of 
things  belonging  to  another,  but  so  as  not  to  alter  the  sub- 
stance. Ulpian  ( Rep.  24.  26)  certainly  uses  the  words  salva 
rerum  substantia  in  a sense  very  similar ; but  the  conclud- 
ing words  of  the  section  make  it  more  natural  to  understand 
salva  rerum  substantia  as  referring  here  to  the  duration  of 
the  usufruct.  It  lasts  as  long  as  the  thing  over  which  it  is 
constituted  remains  unaltered  ; for  if  the  thing  perishes,  the 
usufruct  perishes.  The  two  sentences  of  this  section  are 
taken  without  alteration  from  the  Digest,  but  are  from  dif- 
ferent authors,  the  first  being  from  Paul,  the  latter  from  Cel- 
sus.  (D.  vii.  1.  1,  2.)  Very  probably  Paul  did  not  use  the 
words  salva  rerum  substantia  with  reference  to  the  duration 
of  the  servitudes;  but  the  compilers  of  the  Institutes  saw 
that,  if  they  were  used  in  this  sensp,  the  two  sentences  would 
cohere  together. 

1.  Ususfructus  a proprietate  se-  1.  The  usufruct  is  detached  from 
parationem  recipit,  idque  pluribus  the  properly  ; and  this  separation 
modi*  accidit : ut  ecce,  si  quia  takes  place  in  many  ways;  forexam- 
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pie,  if  the  usufruct  is  given  to  any 
one  as  a legacy  ; for  the  heir  has  then 
the  bare  ownership,  and  the  legatee 
has  the  usufruct ; conversely,  if  the 
estate  is  given  as  a legacy,  subject  to 
the  deduction  of  the  usufruct,  the 
legatee  has  the  bare  ownership,  and 
the  heir  has  the  usufruct  Again,  the 
usufruct  may  be  given  as  a legacy  to 
one  person,  and  the  estate  minus  this 
usufruct  may  be  given  to  another.  If 
any  one  wishes  to  constitute  a usu- 
fruct otherwise  than  by  testament, 
he  must  effect  it  by  pacts  and  stipu- 
lations. But, lestthe  property  should 
be  rendered  wholly  profitless  by  the 
usufruct  being  for  ever  detached,  it 
has  been  thought  right  that  there 
should  be  certain  ways  in  which  the 
usufructshould  become  extinguished, 
and  revert  to  the  property. 

D.  vii.  1.  6 ; D.  xxxii.  2.  19;  D.  vii.  1,  3,  pr.  and  2. 

We  may  refer  to  what  we  have  said  in  the  note  to  the 
fourth  section  of  the  last  Title  for  the  modes  in  which  usu- 
fructs were  acquired.  In  the  time  of  Justinian  they  were 
constituted,  1,  by  testament;  2,  by  agreements  followed  by 
quasi-tradition ; 3,  by  being  reserved  in  an  alienation  of  the 
nuda  'proprietor  ; 4,  by  adjudication;  and  also,  lastly,  lege, 
by  the  law,  an  instance  of  which  we  have  in  the  first  para- 
graph of  the  ninth  Title  of  this  Book,  where  it  is  said  that, 
under  Justinian’s  legislation,  the  father  acquired  the  usufruct 
of  his  son’s  peculium. 

It  will  be  observed  that,  in  putting  the  third  case  of  gift  of 
usufruct  by  testament,  that,  namely,  in  which  the  usufruct  is 
given  to  one  legatee,  the  nuda  proprietor  to  another,  the 
gift  to  the  latter  is  expressed  by  the  words  fundum  deducto 
neufructu.  The  Digest  (xxxiii.  2.  19)  explains  why  deducto 
U8ufructu  should,  in  such  a case,  be  carefully  added  to  a gift 
of  the  fundus ; for  if  they  were  not,  the  second  legatee  would 
be  treated  as  having  the  nuda  proprietor , and  also  as  having 
a joint  interest  in  the  usufruct  with  the  first  legatee. 

2.  Constituiturautemusiisfruetus 
non  tantum  in  fundo  et  sedibns,  ve- 
rum  etiara  in  servis  et  jumentis 
ceteriaque  rebus,  exceptis  iis  qute 
ipso  usu  consumuntur  ; nam  hie  res 
neque  naturali  ratione  neque  civili 
recipiunt  usumfructnm.  Quo  nu- 
mero  sunt  vinum,  oleum,  frumen- 
tum,  vestimenta : quibus  proxima 
est  pecunia  numerata,  namqtie  ipso 
usu  assidua  permutations  quodiun- 


2.  A usufruct  may  be  constituted 
not  only  of  lands  and  buildings,  but 
also  of  slaves,  of  beasts  of  burden, 
and  everything  else  except  those 
which  are  consumed  by  being  used, 
for  they  are  susceptible  of  an  usu- 
fruct neither  by  natural  nor  by  civil 
law.  Among  these  things  are  wine, 
oil,  garments,  and  we  may  almost  say 
coined  money ; for  it,  too.  is  in  man- 
ner consumed  by  use,  as  it  continually 


ii'iinifructum  alicui  legaverit,  nam 
hercs  nudam  babet  proprietatcra, 
legatarius  usumfructum ; et  contra, 
si  fundum  legaverit  deducto  usu- 
fructu,  legatarius  nudam  habet  pro- 

Frietatem,  heres  vero  usumfructum. 

tem  alii  usumfructum,  alii  deducto 
eo  fundum  legare  potest.  Sine  tes- 
tamento  vero  si  quis  velit  usum- 
frnctum  alii  constituere.  pactionibus 
et  stipulationibus  id  elficere  debet. 
Ne  tamen  in  universum  inutiles 
essent  proprietates  semper  absce- 
dente  usufructu,  placuit  certis  mo- 
dis  extingui  usumfructum  et  ad 
proprietatem  reverti. 
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passes  from  band  to  band.  But  the 
senate,  thinking  such  a measure  would 
be  useful,  has  enacted  that  a usufruct 
even  of  these  things  may  be  consti- 
tuted, if  sufficient  security  be  given 
to  the  heir ; and  therefore,  if  the 
usufruct  of  money  is  given  to  a 
legatee,  the  money  is  considered  to 
be  given  to  him  in  complete  owner- 
ship ; but  he  has  to  give  security  to 
the  heir  for  the  repayment  of  an 
equal  sum  in  the  event  of  his  death 
or  his  undergoing  a capitis  deminutio. 
All  other  things,  too,  of  the  same 
kind  are  delivered  to  the  legatee  so 
as  to  become  his  property ; but  their 
value  is  estimated  and  security  is 
given  for  the  payment  of  the  amount 
atwhich  they  are  valued,  in  the  event 
of  the  legatee  dving  or  undergoing  a 
capitis  deminutio.  The  senate  has 
not  then,  to  speak  strictly,  created 
a usufruct  of  these  things,  for  that 
was  impassible,  but,  by  requiring 
security,  has  established  a right 
analogous  to  a usufruct. 

D.  vii.  1.  3.  1 i D.  vii.  .1.  3 ; D.  vii.  6.  2,  pr.  and  1 ; D.  vii.  6.  7. 

Properly  only  thiugR  qxue  in  usu  non  consumuntur  could 
be  the  subject  of  a servitude  which  consisted  in  using  things 
only  for  a time ; but  as  things  quw  usu  consumuntur,  things 
that  perish  in  the  using,  are  things  that  may  for  the  most 
part  be  easily  replaced  by  similar  things  of  an  equal  quantity 
and  quality,  the  senatus  consultum  alluded  to  in  the  text 
(the  date  of  which  is  uncertain,  but  is  probably  not  later 
than  Augustus)  permitted  that  things  qua)  usu  consumuntur 
should  be  made  subject  to  a kind  of  usufruct  by  which  they 
might  be  consumed  at  once,  and  then,  on  an  event  occurring 
by  which  a real  usufruct  would  have  expired,  that  is,  the 
death  or  capitis  deminutio  of  the  usufructuary,  they  were  to 
be  replaced  by  similar  things,  or,  what  effected  the  same  ob- 
ject in  a different  way,  their  pecuniary  value  was  estimated 
on  the  commencement  of  this  quasi-usufruct,  as  it  is  termed, 
and  paid  at  its  expiration.  Ulpian  gives  the  following  as  the 
terms  of  the  senatus  considtum:  Ut  omnium  rerum,  quae 
in  cujusque  patrimonio  esse  constaret,  ususfrudus  legari 
possit.  (D.  vii.  5.  1.) 

It  will  be  observed  that  the  text  includes  garments,  vesti- 
merita,  among  things  of  which  there  was  only  a quasi-usu- 
fruct, whereas  the  Digest  twice  speaks  of  them  as  things  of 
which  there  was  a real  usufruct.  (D.  vii.  1.  15.  4;  vii.  9.  9. 


modo  extinguitur.  Sed  utilitatis 
causa  senatus  censuit  posse  etiain 
earum  rerum  usumfruetum  consti- 
tui,  ut  tauien  eo  nomine  beredi 
utiiiter  caveatur.  Itaque  si  pecu- 
niar ususfructus  legatus  sit,  ita  dat ur 
legatario  ut  ejus  fiat,  et  legatarius 
satiedet  heredi  de  tanta  pecunia 
reatituenda,  si  morietur  aut  capita 
minuetur.  Ceterm  quoque  res  ita 
traduntur  legatario  ut  ejus  fiant ; 
sed  mstimatis  his  sutisdatur,  ut  si 
morietur  aut  capite  minuetur,  tan- 
ta  pecunia  restituatur  quanti  h® 
fuerint  restimat®.  Ergo  senatus 
non  fecit  quidem  earum  rerum 
usumfruetum  (nec  enim  poterat), 
sed  per  cautionem  quasi  usumfrue- 
tum constituit. 
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3.)  They  were,  in  fact,  one  or  the  other  according  as  it  was 
the  garments  or  their  value,  that  was  to  be  given  to  the 
owner  of  the  nuda  proprietas  at  the  end  of  the  usufruct,  and 
this  might  depend  on  the  intention  of  the  parties  or  the 
nature  of  the  materials. 

Satisdatar.  The  usufructuary  not  only  guaranteed  by 
a stipulation  the  replacement  of  the  things  or  the  payment 
of  their  value,  but  he  procured  a surety  (jidcjusaor)  to 
guarantee  it  also. 


3.  Finitur  autem  ususfructns 
morte  fructuarii,  et  duabus  capitis 
demiiiutinnibus,  maxima  et  media, 
et  non  utendo  per  uiodum  et  tern- 
pus  : quae  omnia  nostra  statuit  con- 
stitute. Item  finitur  ususfructns, 
si  domino  proprietatis  ab  usufrue- 
tuario  cedatur  (nam  cedendo  extra- 
neo  nihil  agit)  ; vel  ex  contrario  si 
fructuarius  proprietatera  rei  acqui- 
sierit,  qiue  res  cousolidatio  appel- 
latur.  Eo  ainplius  constat,  si  ®des 
incendio  consumpt®  fuerint,  vel 
etiam  terrie  motu  aut  vitio  suo  cor- 
ruerint,  extingui  usuinfructum,  et 
ne  are®  quidem  usumfructum  de- 
beri. 


C.  iii.  33.  10,  pr. 


3.  The  usufruct  terminates  by  the 
death  of  the  usufructuary,  by  two 
kiuds  of  capitis  deminutto , namely, 
the  greatest  and  the  middle,  and  also 
by  not  being  used,  according  to  the 
manner,  and  during  the  time  fixed : 
all  which  points  have  been  decided 
bv  our  constitution.  The  usufruct  is 
also  terminated  if  the  usufructuary 
surrenders  it  to  the  owner  of  the 
property  (a  cession  to  a stranger 
would  not  have  this  effect) ; or, 
again,  by  the  usufructuary  acquiring 
the  property,  which  is  called  conso- 
lidation. Again,  if  a building  is 
consumed  by  fire,  or  thrown  down 
by  an  earthquake,  or  falls  through 
decay,  the  usufruct  of  it  is  necessa- 
rily destroyed,  nor  does  there  remain 
any  usufruct  due  even  of  the  soil  on 
which  it  stood, 
d 1,  2 ; O/lI.  ii.  33. 


The  text  points  out  five  ways  in  which  the  usufruct  would 
terminate.  1.  By  the  natural  or  civil  death  of  the  usufruc- 
tuary. If  the  usufruct  belonged  to  a city  or  corporation 
which  could  not  die,  it  lasted  for  a hundred  years,  as  being 
the  extreme  length  of  the  duration  of  human  life.  (D.  vii. 
1.56.)  Previously  to  Justinian  the  minima  capitis  detni- 
nutio  extinguished  a usufruct,  because  the  person  who  un- 
derwent it  was  not  the  same  person  in  the  eyes  of  the  law 
after  undergoing  it  as  he  was  before  ; he  commenced  a new 
existence.  Justinian  altered  the  law  in  this  respect  (C.  iii. 
33.  16),  and  he  also  decided  a question  which  had  divided 
the  jurists,  whether  a usufruct  acquired  by  a slave  or  a filius- 
famiiiaa  terminated  on  the  death  of  the  slave,  or  death  or 
capitis  deminutio  of  the  son,  or  whether  it  remained  for  the 
benefit  of  the  master  or  father.  He  decided  that  it  should 


remain  until  the  master  or  father’s  natural  or  civil  death,  and 
further,  that  in  the  case  of  a filiusfamilias,  it  should  also 
continue  for  his  benefit  after  his  father’s  death ; so  that  the 
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father  had  the  usufruct  for  his  life,  and  then  the  son,  if  he 
survived  the  father,  had  it  for  his  life.  (C.  iii.  33.  16.  17.) 

Non  utenilo  per  modum  et  term  pus.  Secondly,  the  usu- 
fructuary might  lose  the  usufruct  by  not  using  it  in  the  way 
agreed  on  by  the  parties  during  the  time  fixed  by  law.  The 
usufructuary  might,  for  instance,  have  the  use  of  a fundus 
for  the  summer,  and  if  he  used  it  only  during  the  winter  he 
would  not  use  the  usufruct  of  the  fundus  in  the  way  it  was 
given  him,  and  this  was  equivalent  to  not  using  it  at  all ; and 
if  he  did  not  exercise  his  right  at  any  period  previous  to  the 
time  fixed  by  law',  as  that  when  the  usufruct  became  extinct 
by  non-usage,  his  right  was  gone.  This  time  was,  under  the 
old  law,  one  year  when  the  usufruct  affected  moveables,  and 
two  years  when  the  usufruct  affected  immoveables.  If  this 
period  elapsed  without  the  right  being  exercised,  the  owner 
of  the  nuda  proprietor  gained  the  usufruct  by  usucapion. 
Justinian  altered  this  by  fixing  three  years  as  the  time  for 
moveables,  and  ten  or  twenty  years  for  immoveables,  accord- 
ing as  the  person  affected  was  present  or  absent.  (See  Tit. 
6.  1.)  The  usufructuary  was  placed  so  far  in  the  position  of 
an  owner  of  a thing,  that  it  required  the  same  length  of  time 
to  make  him  lose  the  usufruct  as  it  did  to  make  the  owner 
lose  the  property.  Hence  it  is  said  in  the  Code  (iii.  33.  16. 
1 ) that  he  was  not  to  lose  the  usufruct  unless  tulis  exceptio 
(i. e.  of  usucapion)  usufruduario  opponatur,  qua  et'uvm  si 
dominium  vindicabat,  poterat  earn  preesentem  vel  absentem 
excluders. 

Non-usage  and  the  minima  capitis  deminutio  only  af- 
fected rights  already  commenced ; and  in  order  to  avoid  their 
effects  the  usufruct  was  often  given  by  legacy  in  singuloa 
annoe,  vel  menses,  vel  dies.  As  a new  usufruct  thus  began 
each  year,  month,  or  day,  there  could  be  no  non-usage  for  a 
longer  time  than  the  duration  of  each  usufruct,  and  the  mi- 
nima capitis  deminutio  only  affected  the  usufruct  existing 
at  the  time  it  was  undergone.  (D.  vii.  4.  1.  1.) 

Si  domino  cedatur.  Thirdly,  the  usufruct  was  lost  if  it 
was  surrendered  to  the  owner  of  the  nuda  proprietor.  The 
words  cedatur,  and  cedendo  belong,  in  the  passage  of  Gaius 
from  which  this  part  of  the  section  is  taken,  to  the  in  jure 
cessio,  the  fictitious  suit  by  which  personal  servitudes  were 
given  up  in  the  time  of  Gaius.  As  this  mode  of  giving  up 
servitudes  to  the  dominus  was  obsolete,  less  technical  words 
would  be  more  appropriate  in  the  text.  The  usufructuary 
could  not  transfer  the  usufruct  to  another,  because  the  usu- 
fruct attached  to  him  personally,  and  was  to  terminate  by  his 
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death  or  capitis  deminutio,  and  not  by  that  of  a stranger. 
He  could  allow  another  to  exercise  his  right  of  taking  the 
fruits  until  he  himself  died  or  lost  the  servitude,  but  this  did 
not  make  that  person  the  owner  of  the  usufruct 

The  two  other  modes  by  which  a usufruct  might  be  lost, 
viz.  consolidatio,  when  the  usufruct  was  extinguished,  qui 
res  sua  nemini  servit,  and  the  thing  being  consumed,  that 
is,  either  really  perishing,  or  having  its  substantia  altered, 
need  no  explanation. 

Of  course,  if  a usufruct  was  made  conditionally,  or  for  a 
limited  time.it  expired  when  the  condition  was  accomplished 
or  the  time  ended. 

Servitudes  generally  were  extinguished  in  much  the  same 
way  as  the  particular  servitude  of  usufruct,  1.  By  the  de- 
struction of  the  thing — the  res  dominans  or  the  res  sendens. 
2.  By  the  same  person  becoming  owner  of  the  res  dominans 
and  the  res  serviens,  or,  in  case  of  personal  servitudes,  of  the 
remainder  of  the  proprietas  and  the  servitude.  3.  By  the 
owner  of  the  servitude  permitting  the  person  affected  by  it 
to  do  something  which  made  the  exercise  of  the  right  im- 
possible. 4.  Lastly,  by  non-usage,  there  being,  however,  a 
remarkable  difference  in  this  respect  between  servitudes  rus- 
ticoi'um  pnc-diorurn  and  servitudes  urbanomm  prcediorum ; 
for  as  the  possession  of  the  former  was  not  continuous,  that  is, 
the  right  was  not  always  being  exercised,  the  mere  non-usage 
of  the  right  during  the  time  fixed  by  law  extinguished  it ; but 
as  the  possession  of  the  servitudes  urbanorum  prwdiorum  was 
continuous,  it  was  necessary  that  the  owner  of  the  res  sendens 
should  do  something  to  break  the  possession,  or,  as  it  was 
termed  by  the  jurist,  usucapere  libertatem  (D.  viii.  2.  6),  i.e. 
to  commence  the  liberation  of  the  res  sendens,  as,  for  instance, 
to  turn  a stillicidium  away  from  his  premises;  and  if  this  was 
acquiesced  in  during  the  time  fixed  by  law,  that  is,  ten  years 
for  persons  present  and  twenty  for  persons  absent,  the  owner 
of  the  res  dominans  could  not  afterwards  claim  his  servitude. 

4.  Cumautemfinitus  fueritusus-  4.  When  the  usufruct  is  entirely 
fructus,  revertitur  scilicet  ad  pro-  extinguished,  it  is  reunited  to  the 
prietatem,  et  ex  eo  tempore  nudni  property ; and  the  person  who  had 
proprietatis  douiinus  incipit  plenum  the  bare  ownership,  begins  thenee- 
ln  re  habere  potestatem.  forth  to  have  full  power  over  the 

thing. 

Some  texts  have  finitus  fuerit  totus  ususfructus ; for  as 
the  usufruct  was  divisible,  portions  of  it  might  exist,  and  yet 
other  portions  have  reverted  to  the  owner  of  the  nuda  pro- 
prietas. It  may  be  remarked  that  if  two  persons  had  a joint 
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interest  in  the  same  usufruct,  and  the  usufruct  was  divided  be- 
tween them,  when  one  died,  his  share  went,  not  to  the  owner 
of  the  nuda  proprietor,  but  to  his  coproprietor.  (D.  vii.  2.  1.) 

Tit.  V.  DE  USU  ET  HABITATIONS. 

Iisdem  istis  modis  quibus  usus-  The  naked  use  is  constituted  by 
fructus  constituitur,  etiam  nudus  the  same  means  as  the  usufruct;  and 
usus  constitui  solet ; iisdemque  illis  is  terminated  by  the  same  means 
modis  finitur,  quibus  et  ususfruetua  that  make  the  usufruct  to  cease, 
desinit. 

D.  vii.  1.  3.  3. 

The  use  was  a portion  of  the  usufruct.  The  person  to  whom 
this  right  was  given  could  use  the  thing,  but  not  take  any  of 
its  fruits.  He  had  the  nudus  usus  (D.  vii.  8.  1 ),  the  bare 
use  of  the  thing;  and  enjoyed  all  the  advantages  he  could 
obtain  from  the  use;  but  he  could  avail  himself  of  nothing 
which  the  thing  produced.  He  could  not,  like  the  usufruc- 
tuary, let,  sell,  or  give  the  exercise  of  his  right,  for  he  was 
excluded  from  taking  what  were  termed  fructus  civiles,  as 
much  as  from  taking  fructus  naturales.  The  jurists,  how- 
ever, modified  in  some  degree  the  rigour  of  this  principle  ; 
and  the  owner  of  the  use  was  allowed,  in  cases  where  the 
right  would  otherwise  have  produced  no  benefit  whatever,  or 
where  it  seemed  right  to  put  a favourable  interpretation  on 
the  wording  of  a testament,  to  take  as  much  of  certaiu  kinds 
of  produce  as  was  sufficient  for  his  daily  wants. 

1.  Mimisautem  scilicetjurisestin 
usuquam  inusufructu.  Namqueis 
qui  fundi  nudum  habet  usum,  nihil 
ulterius  habere  intelligitur  quam  ut 
oleribus,  pomis,  floribus,  fceno,  stra- 
mentis  et  lignis  ad  usum  quotidi- 
anum  utatur.  In  eo  quoque  fundo 
hactenus  ei  morari  licet,  ut  neque 
domino  fundi  molestus  sit,  neque  iis 
per  quos  opera  rustics  fiunt,  impe- 
aimen  to : nec  ulli  aliij  usquod  habet, 
aut  locare  aut  venders  aut  gratis 
concedere  potest;  cum  is  qui  usum- 
fructum  habet  potest  hajc  omnia 
facere. 

D.  vii.  8.  10.  4;  D.  vii.  8.  12.  1 ; D.  vii.  8.  11. 

The  jurists  differed  as  to  the  fructus  of  which  a certain 
daily  supply  might  be  taken,  and  as  to  whether  it  was  neces- 
sary that  they  should  be  consumed  on  the  spot.  (D.  vii.  8. 10. 
1 ; D.  vii.  8. 12. 1.)  The  station  of  the  usuarius  and  the  abun- 
dance of  the  fruits  would  make  a difference  in  particular  cases. 

The  usuarius  could  prevent  the  owner  as  well  as  any  one 

p 2 


1.  The  right  of  use  is  leas  extensive 
than  that  of  usufruct ; for  he  who 
has  the  naked  use  of  lands,  has  no- 
thing more  than  the  right  of  taking 
herbs,  fruit,  flowers,  hay,  straw,  and 
wood,  sufficient  for  his  daily  supply. 
He  ia  permitted  to  establish  himself 
upon  the  land,  so  long  as  he  neither 
annoys  the  owner,  nor  hinders  those 
who  are  engaged  in  the  cultivation 
of  the  soil.  He  cannot  let,  or  sell, 
or  give  gratuitouslv  his  right  to  an- 
other, while  a usufructuary  may. 
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else  from  coming  on  land  subject  to  a usus,  except  for  the 
purpose  of  cultivating  it. 

A ut  gratis  conceclere.  There  would  be  a sort  of  fructue 
in  being  able  to  gratify  the  wish  of  giving  and  of  conferring 


a favour,  instead  of  receiving 

2.  Item  isqui  tedium  usumhabet, 
hactenus  jus  habere  intelligitur,  ut 
ipse  tan  turn  habitet ; Dec  hoc  jus  ad 
aJium  transferre  potest,  et  vix  re- 
cepturn  esse  videtur  ut  hospitem  ei 
recipere  lieeat ; sed  cum  uxore  sua 
liberisque  snis,  item  lihertig,  nec 
non  aliis  liberis  pereonis  quibus  non 
minus  quam  servis  utitur,  habi- 
tandi  jus  habet.  Et  convenienter, 
si  ad  mulierem  usus  tedium  per- 
tinent, cum  marito  ei  habitare  beet. 


D.  vii.  8.  2.  1 


a price. 

2.  He  who  has  the  use  of  a house, 
has  nothing  more  than  the  right  of 
inhabiting  it  himself ; for  he  cannot 
transfer  this  right  to  another ; and  it 
is  not  without  considerable  doubt 
that  it  has  been  thought  allowable 
that  he  should  receive  a guest  in  the 
house,  but  he  may  live  in  it  with  his 
wife  and  children,  and  freedmen, 
and  other  free  persons  who  may  be 
attached  to  his  service  no  less  than 
his  slaves  are.  A wife,  if  it  is  she 
who  has  the  use  of  the  house,  may- 
live  in  it  with  her  husband. 

D.  vii.  8.  4.  6.  8. 


The  usuarius  bad  the  use  of  the  whole  thing,  and  the 
owner  could  not  make  use  of  any  part  not  used  by  the  usua- 
rius. (D.  vii.  8.  22.  I.)  So,  too,  the  right  of  usus  was  indi- 
visible and  could  not  be  given  in  detached  portions,  as  that 
of  usufruct  could  be,  to  different  persons.  (D.  vii.  8.  1 9.)  But 
one  person  could  have  the  use,  and  another  the  usufruct  of 
the  same  thing.  (D.  vii.  8.  14.  3.) 

3.  Item  is  ad  quem  servi  usus  3.  So,  too,  he  who  has  tho  use  of 
pertinet,  ipse  tantummodo  operis  a slave,  has  only  the  right  of  himself 
atque  ministerio  ej  us  uti  potest : using  the  labour  and  services  of  the 

nd  alium  vero  nullo  modo  jus  suum  slave : for  he  is  not  permitted  in  any 
transferre  ei  concessum  est.  Idem  way  to  transfer  his  right  to  another, 
scilicet  juris  est  et  in  jumentis.  And  it  is  the  same  with  regard  to 

beasts  of  burden. 

D.  vii.  8.  12.  5,  6. 


Ipse  tantummodo  uti  potest ; but  the  wife  or  the  husband 
might  use  the  thing  of  which  the  use  was  given  to  the  other. 
(D.  vii.  8.  9.) 

4.  Sed  si  pecorum,  veluti  ovium,  4.  If  the  use  of  a flock  or  herd,  as, 
usus  legatus  sit,  neque  lacte  neque  for  instance,  of  a flock  of  sheep,  be 
aguis  neque  lana  utetur  usuanus,  given  as  a legacy,  the  person  who 
quia  ca  in  fructu  sunt  Plane  ad  has  the  use  cannot  take  the  milk, 
ftereorundum  agrum  suum  peco-  the  lambs,  or  the  wool,  for  these  are 
ribus  uti  potest.  among  the  fruits.  But  he  may  cer- 

tainly make  use  of  the  flock  to  ma- 
nure his  land. 

D.  vii.  8.  12.  2. 

As  a flock  was  hardly  of  any  use  if  a person  might  not  take 
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any  of  the  frudus,  the  usuarius  was  allowed  to  have  a little 
milk  (modicum  lac ) when  the  usus  had  been  constituted  in  a 
way  to  admit  of  a favourable  interpretation.  (D.  vii.  12.  2.) 

5.  Sed  si  cui  habitatio  legata  5.  If  the  right  of  habitation  h 

eive  aliquo  modo  constitute  sit,  given  to  any  one,  either  aa  a legacy 
neque  usus  videtur  neque  usus-  or  in  any  other  wav,  this  does  not 
fructus,  eed  quasi  proprium  aliquod  seem  a use  or  a usufruct,  but  a right 
jus.  Quam  habitationem  baben-  that  stands  as  it  were  by  itself, 
tibus,  propter  rerum  utilitatem,  From  a regard  to  what  is  useful,  and 
secundum  Marcelli  sententiara  nos-  conformably  to  an  opinion  of  hlar- 
tra  decisions  promulgate,  permi-  cellus,  we  have  published  a decision, 
simus  non  solum  in  ea  degere,  sed  by  which  we  have  permitted  those 
etiam  aliis  locare.  who  have  this  right  of  habitation, 

not  only  themselves  to  inhabit  the 
place  over  which  the  right  extends, 
but  also  to  let  to  others  the  right  of 
inhabiting  it. 

D.  vii.  8.  10 ; C.  iii.  33. 

The  jurists  had  doubted  whether  habitatio  was  to  be  con- 
sidered a distinct  servitude  (D.  iv.  5.  10;  D.  vii.  8.  10.  2), 
which  Justinian  here  pronounces  it  to  be.  So  far  as  it  dif- 
fered from  the  use,  or,  after  Justinian  gave  the  power  of  let- 
ting the  house,  from  the  usufruct,  of  the  house,  it  differed  by 
being  an  occupation  allowed  as  a fact  rather  than  as  a right, 
the  creation  of  the  law,  to  which  the  incidences  of  a personal 
servitude  would  attach.  Modestinus  says  of  it,  potius  in  facto 
quam  in  jure  consistit.  (D.  iv.  5.  10.)  Thus,  it  did  not 
cease  by  non-usage  or  by  the  minima  capitis  deminutio.  (D. 
vii.  8.  10.) 

6.  Ilasc  de  aervitutibus  et  usu-  6.  Let  it  suffice  to  have  said  thus 

fructu  et  usu  et  habitatione  dixisae  much  concerning  servitudes,  usu- 
sufliciat ; de  hereditate  autem,  et  fruct,  use,  and  habitation.  We  shall 
obligationibus,  suis  locis  propo-  treat  of  inheritances  and  obligations 
nemus.  Exposuimus  summatim  in  their  proper  places.  We  have  al- 
quibus  modis  jure  gentium  res  ready  briefly  explained  how  things 
nobis acquiruntur:  modo videamus,  are  acquired  by  the  law  of  nations; 
quibusmodis legitimo  et  civili jure  let  us  now  examine  how  they  are 
acquiruntur.  acquired  by  the  civil  law. 

D.  vii.  8.  10. 

Before  quitting  the  subject  of  servitudes  it  is  proper  to  ob- 
serve that,  besides  the  possessory  interdicts  by  which  the  pos- 
session of  servitudes  was  secured,  there  were  two  real  actions 
by  which  a claim  was  made  with  regard  to  a servitude.  By 
the  one  ( actio  in  rem  confessoi'ia),  the  owner  of  the  servi- 
tude claimed  to  have  his  servitude  protected,  and  the  right  to 
it  pronounced  to  be  his,  against  any  one  who  attempted  to 
•disturb  him  in  his  quasi-possession,  or  disputed  his  right.  By 
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the  other  ( actio  in  rem  negatoria),  the  owner  of  a thing 
over  which  another  person  claimed  or  exercised  a servitude 
himself  claimed  to  have  this  thing  pronounced  free  from  the 
servitude.  It  might  seem  as  if  this  was  rather  a defence  to 
an  action  for  the  servitude  than  itself  a real  action.  But  it 
was  considered  a substantive  and  independent  action,  because 
the  owner  of  the  dominium  thereby  vindicated  his  claim  to 
a portion  of  it,  namely,  to  the  servitude  which  it  was  at- 
tempted to  detach  from  the  ownership. 

Justinian  now  returns  to  the  examination  of  the  modes  in 
which  things  are  acquired,  and  the  sixth  Title  would  properly 
follow  the  latter  part  of  the  first.  Before,  however,  we  leave 
the  subject  of  jura  in  re,  we  must  notice  three  other  kinds 
of  jura  in  re  besides  servitudes,  of  which  the  Institutes  make 
no  mention.  These  are  the  jus  emphyteuticarium,  the  jus 
superficiamum,  and  the  jus  pignoris. 

The  exact  time  when  servitudes  first  became  a part  of  Ro- 
man law  is  not  easy  to  discover.  The  Twelve  Tables  deter- 
mine the  width  of  a way,  but  there  is  nothing  to  show  that 
this  was  intended  to  regulate  the  width  of  a way  to  which  one 
person  had  a right  over  the  land  of  another,  although,  pro- 
bably, the  width  assigned  by  the  law  of  the  Twelve  Tables 
was  afterwards  employed  as  the  standard  to  regulate  private 
ways.  However,  the  nature  of  servitudes  makes  it  almost 
certain  that  they  must  have  very  early  been  recognized  by 
law ; and,  at  any  rate,  we  learn  that  they  were  so  long  before 
the  end  of  the  Republic.  The  period  at  which  the  three  jura 
in  re,  of  which  we  have  just  spoken,  were  established  as  a 
part  of  law,  can  be  ascertained  more  readily.  The  first,  the 
jus  emphyteuticarium,  though  based  on  an  institution  of  the 
civil  law,  yet  only  assumed  its  peculiar  character  in  the  time 
of  the  Lower  Empire ; the  two  others  owed  their  existence  to 
the  prsetors. 

The  jus  emphyteuticarium,  or,  as  it  is  more  generally 
called,  emphyteusis,  was  the  right  of  enjoying  all  the  fruits, 
and  disposing  at  pleasure,  of  the  thing  of  another,  subject  to 
the  payment  of  a yearly  rent  (pensio,  or  canon ) to  the  owner. 
Formerly  the  lands  of  the  Roman  people  of  municipalities,  or 
the  college  of  priests,  used  to  be  let  for  different  terms  of 
years,  sometimes  for  a short  term,  such  as  that  of  five  years, 
sometimes  for  a term  amounting  almost  to  a perpetuity,  under 
the  name  of  agri  vectigales.  (Gai.  iii.  145.)  Afterwards, 
the  lands  of  private  individuals  were  let  in  a similar  manner, 
and  were  also  comprehended  under  the  term  agri  vectigales. 
The  emperors  let  the  patrimonial  lands  in  a similar  way,  and 
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these  lands  so  let  were  termed  emphyteuticarii  (C.  xi.  58. 
61),  a name  arising  from  there  being  a new  ownership,  or 
what  almost  amounted  to  an  ownership,  engrafted  ( Iv , <t>irrevw) 
on  the  real  dominium.  Either  shortly  before,  or  in  the  time 
of  Justinian,  the  two  rights,  that  of  the  ager  vecti  gales,  and 
that  of  emphyteusis,  were  united  under  the  common  name  of 
emphyteusis,  and  subjected  to  particular  regulations. 

Both  lands  and  buildings  could  be  subject  to  emphyteusis. 
(Nov.  vii.  3.  1.  2.)  The  emphyteuta , as  the  person  who  en- 
joyed the  right  was  termed,  besides  enjoying  all  the  rights  of 
an  usufructuary,  could  dispose  of  the  thing,  or  rather  of  his 
rights  over  it,  in  any  way  he  pleased  (Nov.  vii.  3.  2) ; he  could 
create  a servitude  over  it  or  mortgage  it  (D.  xiii.  7.  16.  2) ; 
he  had  a real  action  (which,  however,  was  said  to  be  a utilis 
vindicatio,  because  he  was  not  the  owner,  but  only  in  the 
place  of  one)  to  defend  or  assert  his  rights ; and  at  his  death 
his  right  was  transmitted  to  his  heirs.  (Nov.  vii.  3.) 

He  was  obliged  to  pay  his  pensio  under  any  circumstances, 
whether  he  actually  benefited  by  his  emphyteusis  or  not,  be- 
cause the  payment  of  rent  was  an  acknowledgment  of  the 
title  of  the  dominus.  He  was  also  bound  to  use  the  thing 
over  which  his  right  extended,  so  that  it  was  not  deteriorated 
in  value  at  the  time  his  right  expired.  (Nov.  vii.  3.  2.) 

The  right  of  superficies  was  almost  identical  with  that  of 
emphyteusis,  but  applied  only  to  the  superficies,  that  is, 
things  built  on  the  ground,  not  to  the  ground  itself.  It  was 
the  right  of  disposing  freely  of  a building  erected  on  another 
man’s  soil  without  destroying  it,  subject  to  the  payment  of  a 
yearly  rent  (D.  vi.  1.  74.)  It  must  have  been  the  creation 
of  the  jus  prcetorium  at  a time  when  there  was  nothing  like 
the  emphyteusis  of  buildings,  and  when  it  was  only  lands 
that  were  let  as  ayri  vectigalcs.  The  rights  and  duties  of 
the  superficiarius,  the  person  who  enjoyed  the  right,  may  be 
gathered  from  those  of  the  emphyteuticarius. 

The  jus  pignoris  was  the  right  given  to  a creditor  over  a 
thing  belonging  to  another,  in  order  to  secure  the  payment  of 
a debt.  When  the  thing  over  which  the  right  was  given 
passed  into  the  possession  of  the  creditor,  the  right  of  the 
creditor  was  expressed  by  the  word  pignus ; when  the  thing 
remained  in  the  hands  of  the  debtor,  the  right  of  the  creditor 
was  expressed  by  hypotheca.  Sometimes  only  one  or  more 
particular  things  were  under  a hypotheca,  sometimes  all  the 
property  of  the  debtor.  The  right  of  the  creditor  extended 
only  to  the  amount  of  his  debt,  but  all  the  thing  pledged  was 
subject  to  bis  claim.  The  right  might  be  created  by  the 
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mere  agreement  of  the  parties,  without  any  handing  over  or 
tradition  of  the  thing  pledged  to  the  creditor.  (C.  viii.  17.  2. 
9.)  Sometimes  the  right  was  created  by  a magistrate,  who 
gave  execution  to  a creditor  by  this  means ; and  in  many 
cases  the  law  created  what  was  called  a hypotheca  tacita  over 
the  property,  as,  for  instance,  over  the  property  of  a tutor  in 
favour  of  the  pupil,  and  over  the  property  of  a husband,  that 
the  dowry  of  the  wife  might  be  restored. 

The  creditor  had  the  right  (1)  of  selling  (D.  xx.  5.)  or 
pledging  (C.  viii.  24)  the  thing  pledged  : (2)  of  satisfying  his 
own  claim  before  that  of  any  one  else  out  of  the  proceeds  of 
the  sale,  or  of  the  money  obtained  by  pledging  the  thing : 
(3)  of  having  himself  constituted  owner  of  the  thing  if  no 
purchaser  could  be  found  for  the  thing  : (4)  of  bringing  a real 
action  (termed  the  actio  quasiserviana)  against  any  one 
who  unlawfully  detained  the  thing  pledged  to  him. 

If  the  same  thing  was  pledged  to  different  creditors,  the 
one  to  whom  it  was  first  pledged  had  generally  a preference, 
potior  tempore,  potior  jure.  But  there  were  certain  hypo- 
thecs which  had  special  privileges  attached  to  them,  and 
which  had  a first  claim  on  the  property  of  the  debtor,  such 
as  the  hypotheca  of  the  fiecus  or  imperial  treasury  for  the 
payment  of  taxes  (C.  iv.  46.  1),  and  that  of  a wife  for  her 
dowry  (C.  viii.  14.  12);  and  hypothecs  which  were  created 
by  an  instrument  publicly  registered  had  a preference  over 
others  by  a constitution  of  Leo.  (C.  viii.  18.  11.) 


Tit.  VI.  DE  USUCAPIONIBUS,  ET  LONGI 
TEMPORIS  POSSESSIOXIBUS. 


Jure  ci viii  constitutum  fuerat,  ut 
qui  bona  fide  ab  eo  qui  dominus 
non  erat,  cum  crediderit  emu  do- 
minum  esse,  rein  emerit  vel  ex 
donatione  aliave  quay  is  j usta  causa 
acceperit,  is  earn  rem,  si  mobilis 
erat  annoubique,  si  imraobilis  bien- 
nio  tantum  in  italico  solo  usuca- 
piat,  ne  rerum  dominia  in  incerto 
essent.  Et  cum  hoc  placitum  erat 
putantibus  antiquionbus  dominis 
eufficere  ad  inquirendas  res  suas 
pnefata  tempora,  nobis  inelior  sen- 
tentia  sedit,  ne  domini  maturius 
suis  rebus  defraudentur,  neque  cer- 
to  loco  beneficium  hoc  concludatur. 
Et  ideo  constitutionem  super  hoc 
promulgavimus,  qua  caution  ost  ut 
res  quidetn  mobiles  per  trienuiuin, 
immobilcs  vero  per  longi  temporis 


By  the  civil  law  it  was  provided, 
that  if  anyone  by  purchase,  gift,  or 
any  other  iognl  moans,  bad  bnna  jitle 
received  a thing  from  a person  who 
was  not  the  uwner,  but  whom  he 
thought  to  be  so,  he  should  acquire 
this  thing  by  use  if  he  held  it  for  one 
year,  if  it  were  a moveable,  where- 
ever  it  might  be,  or  for  two  years,  if 
it  were  an  immoveable,  but  this  only 
if  it  were  in  the  so  him  lUtlicum  ; the 
object  of  this  provision  being  to  pre- 
vent the  ownership  of  things  remain- 
ing in  uncertainty.  Such  was  the 
decision  of  the  ancients,  who  thought 
the  times  we  have  mentioned  suffi- 
cient for  owners  to  search  for  their 
property,  but  we  have  come  to  a 
much  better  decision,  from  a wish 
to  prevent  owners  being  despoiled  of 
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their  property  too  quickly,  and  to 
prevent  the  benefit  of  this  mode  of 
acquisition  being  confined  to  any  par- 
ticular locality.  We  have  accord- 
ingly published  a constitution  pro- 
viding that  moveables  shall  be  ac- 
quired by  a use  extending  for  three 
years,  and  immoveubles  by  the  ‘ pos- 
session of  long  time,'  that  is,  ten 
years  for  persons  present,  and  twenty 
for  persons  absent:  and  that  by 
these  means,  provided  a just  cause  of 
possession  precede,  the  ownership  of 
things  may  be  acquired,  not  only  in 
Italy,  but  in  every  country  subject 
to  our  empire. 

Gai.  ii.  42-44 ; D.  xli.  3.  1 ; C.  vii.  35. 

The  subject  of  possessio  is  only  treated  indirectly  in  the 
Institutes,  and  it  is  necessary  to  have  a general  conception  of 
the  meaning  of  the  term  before  proceeding  to  examine  the 
mode  of  acquiring  property  called  usucapion. 

By  possessio  is  meant  primarily  mere  detention,  i.  e.  the 
physical  apprehension  of  a thing.  If  the  possessor  adds  the 
intention  (animus)  of  holding  the  thing  as  his  own  and  of 
exercising  over  it  all  the  rights  of  an  owner,  then  he  has  legal 
possession  of  it  as  opposed  to  the  mere  physical  possession 
involved  in  simple  detention.  When  a person  had  legal  pos- 
session of  a thing  he  was  protected  in  his  possession  against 
any  one  who  had  not  a better  title  to  possess,  and  in  order  to 
protect  him  the  praetor  granted  him  an  interdict  If  his  pos- 
session was  not  founded  on  force  or  fraud,  and  had  been 
acquired  by  a legal  mode  of  acquisition,  then  it  ripened, 
after  a length  of  time  laid  down  by  law,  into  full  ownership, 
and  the  process  by  which  the  change  was  effected  was  termed 
usucapio.  Thus  the  meaning  of  the  term  legal  or  juristical 
possession,  the  protection  of  the  rights  of  the  possessor  by  the 
interdicts,  and  the  transmutation  under  certain  circumstances 
of  possessio  into  ownership  by  the  lapse  of  time,  are  the  three 
main  points  on  which  attention  has  to  be  fixed  in  examining 
the  subject  of  possessio. 

The  two  requisites  of  legal  possession  are  briefly  summed 
up  in  the  words  ' apprehensio ' and  animus.  The  apprehen- 
sion of  a corporeal  thing  means  such  a dealing  with  it  as 
enables  the  person  apprehending  to  deal  with  the  thing  at 
his  pleasure.  Thus  a person  who  enters  on  part  of  a piece  of 
land  has  possession  of  the  whole  because  it  is  at  his  pleasure 
to  go  to  any  part  of  it  A person  who  has  the  key  of  a gra- 
nary has  the  means  of  going  into  the  granary.  The  animus 


possessionem  (id  est,  inter  pnescntes 
aecennio,  inter  absentee  viginti  an- 
nis)  usueapiantur ; et  hismodisnon 
solum  in  Italia,  sed  in  omni  terra 
qua:  nostro  imperio  gubematur, 
dominia  rerum  justa  causa  posses- 
sionis  prtecedente  acquirantur. 
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means  the  intention  of  the  possessor  to  hold  the  thing  pos- 
sessed as  his  own,  and  not  as  a person  to  whom  a thing  has 
been  pledged  holds  the  thing,  for  he  holds  it  avowedly  as 
belonging  to  another  ( alieno  nomine). 

The  edict  fixed  certain  cases  in  which  the  praetor  would 
himself  at  once  give  a decision  and  pronounce  what  was  to  be 
done  without  sending  the  case  to  be  examined  by  a judex,  and 
the  order  of  the  praetor  thus  given  was  called  an  interdict  (see 
Bk.  iv.  Tit.  16).  What  was  termed  an  interdictum  retinendas 
possessionis  was  granted  to  a person  whose  possession  had 
been  disturbed  or  threatened  with  disturbance,  and  an  inter- 
dictum recuperandce  possess  ionic  was  granted  to  a person 
who  had  been  forcibly  ejected  from  his  possession.  Any  per- 
son in  possession  was  entitled  to  these  interdicts  against  every 
one  who  could  not  show  that  he  had  a better  title. 

Whenever  a person  possessed  a thing  as  a matter  of  fact, 
with  the  intention  of  treating  it  as  if  he  were  the  owner,  that 
is,  as  if  it  belonged  to  him,  the  possessor  had  a right  to  the 
interdicts  that  protected  his  possession.  But  it  was  only 
when  the  possession  was  bona  fide  and  ex  justa,  causa  that 
the  operation  of  usucapion  would  transmute  his  possession 
into  ownership,  that  is,  the  possessor  must  have  commenced 
his  possession,  thinking  he  had  a real  right  to  possess,  and 
have  acquired  it  by  a recognized  legal  method  of  acquiring 
property.  A possessio  which  was  commenced  under  these 
circumstances  was  changed  into  daminium  by  lapse  of  time, 
and  the  time  required,  as  fixed  by  the  law  of  the  Twelve 
Tables,  was  two  years  if  the  thing  possessed  was  an  immove- 
able, and  one  year  if  it  were  a moveable.  The  operation  of 
usucapion  was  of  the  greatest  importance  in  the  system  of 
Koman  law.  Things  that  being  res  mancipi  ought  to  have 
been  conveyed  by  mancipation,  but  had  been  conveyed  with- 
out the  necessary  ceremony,  were  not  legally  passed  in  owner- 
ship to  the  person  to  whom  they  were  nominally  conveyed. 
But  the  very  short  time  requisite  for  the  operation  of  xisnca- 
pion  quickly  changed  the  possession  into  dominium,  and 
thus  ended  the  separation  of  the  legal  and  beneficial  interests. 
And,  generally,  when  the  praetor  gave  the  possession  of  pro- 
perty where  he  could  not  by  strict  law  give  the  ownership, 
that  is,  when  he  exercised  his  equitable  jurisdiction,  the  ope- 
ration of  usucapio  soon  converted  the  possessor  bonorum 
into  the  full  legal  dominus. 

In  order  that  the  ownership  of  a thing  should  be  acquired 
by  usucapion  it  was  of  course  necessary  that  the  thing  itself 
should  be  susceptible  of  being  held  in  dominio.  There  was 
no  ownership  possible,  for  instance,  in  the  case  of  the  solum 
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provinciate,  and,  therefore,  no  usucapion.  The  emperor  or 
the  people  were  owners  of  the  soil,  and  the  actual  occupier  of 
land  in  the  provinces  could  not  be  the  owner ; he  could  only 
be  protected  in  the  possession  of  it ; and  the  prajtors  protected 
his  possession  against  the  claim  of  any  one  asserting  himself 
to  be  the  rightful  possessor,  by  permitting  the  possessor, 
when  he  had  held  the  land  for  ten  years,  if  he  and  the  claim- 
ant had  during  that  time  inhabited  the  same  proviuce  (into' 
prcesentes),  or  when  he  bad  held  it  for  twenty  years,  if  they 
had  not,  to  repel  the  action  by  an  exception,  which,  as  being 
placed  at  the  beginning  of  the  intentio,  was  termed  a prce- 
scnptio  (see  Introd.  sec.  104),  and  would  probably  be  in 
this  form  : Ea  res  agatur,  cujus  non  eat  longi  temporis 
prcescriptio  ; and  this  prescription  or  exception  (for  the  terms 
may  be  used  indifferently,  as  it  was  only  in  the  early  times  of 
the  construction  of  the  formula  that  such  a defence  was  really 
placed  at  the  beginning  of  the  intentio),  if  found  to  be  true 
in  fact,  made  the  possessor  quite  secure. 

This  prescription,  however,  had  not  exactly  the  same  effect 
as  usucapion.  In  the  first  place,  it  did  not  make  the  person 
owner  of  the  immoveable,  for  nothing  could  do  that  with  respect 
to  the  solum  provinciate.  Secondly,  if  an  action  was  brought 
by  the  real  owner,  the  usucapion  was  not  interrupted  until 
judgment  had  been  given  against  the  possessor  (D.xli.  4.  2.  21); 
whereas  if  an  action  was  brought  against  the  possessor  of  an 
immoveable  in  the  solum,  provincials,  the  prcescriptio  longi 
temvporis  was  of  no  avail  unless  the  time  required  had  expired 
before  the  proceeding  had  reached  that  stage  termed  the  litis 
conte8tatio.  (See  Introd.  sec.  105.)  Lastly,  the  effect  of  the 
prcescriptio  longi  temporis  was  in  one  wray  more  favourable  to 
the  possessor  than  that  of  usucapion ; for  the  person  who 
acquired  a thing  by  usucapion  acquired  it  with  all  its  liabili- 
ties and  charges ; whereas  the  prcescriptio  longi  temporis 
was  a good  plea  to  the  action  of  a person  who  claimed  to  have 
a right  over  the  thing,  as,  for  instance,  a right  of  servitude  or 
mortgage,  so  that  the  possessor  who  could  use  this  plea  had 
the  thing  he  possessed  quite  free  from  any  liability  or  charge 
anterior  to  the  commencement  of  his  possession.  (D.  xli.  3. 
44.  5 ; D.  xliv.  3.  12.) 

In  the  time  of  Justinian  all  difference  between  the  solum 
Italicum  and  the  solum  provinciate  was  done  away.  The 
text  furnishes  us  with  a brief  statement  of  the  change  made  in 
the  effect  of  possession.  Under  Justinian  possession  during 
three  years  (called,  however,  usucapion  in  this  case — see 
parag.  12  of  this  Title)  gave  the  ownership  of  moveables; 
possession  during  ten  years  if  the  parties  were  present,  or 
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twenty  if  they  were  absent,  gave  the  ownership  of  immove- 
ables. Thus  the  length  of  possession  no  longer  afforded 
merely  a means  of  repelling  an  action,  but  conferred  the  do- 
minium, although  the  word  prceecnptio  was  used  to  express 
the  process.  See  parag.  5,  Title  9 of  this  Book. 

1.  Sedaliquando,  etiamai  maxi  me  1.  Sometimes,  however,  although 

quia  bona  tide  rem  possederit,  non  the  thing  be  possessed  with  perfect 
tamen  illi  usucapio  ullo  tempore  good  faith,  yet  use,  however  long, 
procedit,  veluti  si  quis  liberum  ho-  will  never  give  the  property ; as,  for 
rnineni  vel  rem  eacram  vel  religio-  instance,  when  the  possession  is  of  a 
sam  vel  servuin  fugitivum  possi-  free  person,  a thing  sacred  or  reli- 
deat.  gious,  or  a fugitive  slave. 

Gai.  ii.  46.  48. 

The  Institutes  now  proceed  to  speak  of  the  exceptions  to  the 
rule  of  acquisition  by  use.  These  exceptions  arise  from  two 
sources : either  the  thing  which  we  have  possessed  is  in  its 
nature  incapable  of  being  acquired  by  use,  or  there  is  some- 
thing in  the  mode  in  which  it  has  come  into  our  possession 
which  prevents  length  of  possession  having  its  ordinary  effect. 

No  incorporeal  thing  could  be  acquired  by  usucapion,  but 
long  quasi -possession  was  protected  by  praetorian  actions  and 
interdicts.  We  have  mentioned,  in  the  note  to  Tit.  3. 4,  that 
it  is  a subject  of  some  doubt  whether,  either  before  Justinian 
or  by  his  legislation,  the  possession  of  ten  or  twenty  years 
gave  the  ownership  of  servitudes.  If  it  did  not,  then,  pro- 
bably, at  no  time  of  Roman  law  was  the  property  in  incor- 
poreal things  ever  transferred  by  length  of  quasi-possession. 

The  fugitive  slave  could  not  be  acquired  by  use,  because  he 
was  considered  to  have  robbed  his  master  of  his  interest  in  him 
by  his  flight,  sui  furtum  facere  intelligetur.  (D.  xlvii.  2.  60.) 

2.  Furtivte  quoque  res,  et  quio  vi  2.  Things  stolen,  or  seized  by  vio- 
poseessse  sunt,  nec  si  pnedicto  longo  lence,  cannot  be  acquired  by  use, 
tempore  bona  fide  possess*  fuerint,  although  they  have  been  possessed 
usucapi  possimt:  nam  furtivarum  bona Jide  during  the  length  of  time 
rerum  lex  duodecim  tabularum  et  above  prescribed ; for  such  acquisi- 
lex  Atinia  inhibent  usucapionem  ; tion  is  prohibited,  as  to  things  stolen, 
vi  possessarum,  lex  Julia  et  Flautia.  by  the  law  of  the  Twelve  Tables,  and 

by  the  lex  Alinia ; as  to  things  seized 
by  violence,  hy  the  lex  Julia  el  Pknttia. 

Gai.  ii.  46 ; D.’xli.  3.  4-0. 

The  lex  Atinia  was  a plebiscitam  named  after  its  proposer 
Atinius  Labeo,  557  A.u.c.  The  lex  Plautia,  proposed  by 
M.  Plautius,  was  passed  665  a.u.o.  We  know  nothing  of  the 
lex  Julia  here  mentioned,  except  that  its  name  makes  it 
probable  that  it  was  passed  in  the  time  of  Augustus ; it  may 
possibly  be  the  lex  Julia  de  vi  publica  aeu  privata  referred 
to  in  Book  iv.  Tit  18.  8. 
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3.  Quod  autem  dictum  eat,  furti-  3.  When  it  is  9aid  that  the  acquisi- 
varum  et  vi  possessarum  rerum  usu-  tion  by  use  of  things  stolen  or  seized 
capionem  per  leges  prohibitam  esse,  by  violence  is  prohibited  by  these 
non  eo  pertinet  ut  ne  ipse  fur,  quive  laws,  it  is  not  meant  that  the  thief 
per  vim  possidet,  usucapere  possit  himself,  or  he  who  possesses  himself 
(nam  his  alia  ratione  usucapio  non  of  the  thing  by  violence,  is  unable 
competit,  quia  scilicet  mala  ndepoe-  to  acquire  the  property,  for  another 
sident);sed  ne  ullus  alius,  quam vis  reason  prevents  them,  namely,  that 
ab  eis  bona  fide  emerit  vel  ex  alia  their  possession  is  mala  fide ; but  no 
causa  acceperit,  usucapiendi  jus  ha-  one  else,  although  he  has  in  good 
beat.  Unde  in  rebus  mobilibus  non  faith  purchased,  or  taken  in  any  way 
facile  procedit  ut  borne  fidei  pos-  from  them,  is  able  to  acquire  the 
eessori  usucapio  competat:  nam  qui  property  by  use.  Whence,  as  to 
alienam  rem  vendit  vel  ex  alia  moveables,  it  does  not  often  happen 
causa  tradit,  furtumejuscommittit.  that  a bona  fide  possessor  gains  the 

property  in  themhy  use.  For  when- 
ever anyone  sells,  or  makes  over  for 
any  other  reason,  a thing  belonging 
to  another,  it  is  a theft. 

Gai.  ii.  49,  60. 

In  the  case  of  moveables  everything  sold  or  delivered  over 
by  a person  who  knew  himself  not  to  be  the  owner  was  con- 
sidered stolen,  and  therefore  could  not  be  acquired  by  use ; 
and  it  could  not  often  happen  that  a person  who  was  not  the 
real  owner  could  sell  or  deliver  a moveable,  thinking  himself 
to  be  the  owner. 

4.  Sed  tamen  id  aliquando  alitcr  4.  Sometimes,  however,  it  is  other- 
se  habet.  Nam  si  heres  rem  de-  wise:  for,  if  an  heir,  supposing  a 
functo  commodatam  aut  locatam  thing  lent  or  let  to  the  deceased,  or 
vel  apud  eum  depositam,  existimans  deposited  with  him  to  be  a part  of 
hereaitariarn  esse,  bona  tide  acci-  the  inheritance,  sells  or  gives  it  as  a 
pienti  vendiderit  aut  donaverit  aut  gift  or  dowry  to  a person  who  re- 
dotis  nomine  dederit,  quin  is  qui  ceives  it  bona  fitle,  there  is  no  doubt 
acceperit  usucapere  possit,  dubium  that  the  person  receiving  it  may  ae- 
non  est ; quippe  ea  res  in  furti  vi-  quire  the  property  in  it  by  use  ; for 
tium  non  ceeiderit,  cum  utique  the  thing  is  not  tainted  with  the  vice 
heres  qui  bona  tide  tamquam  suitm  of  theft,  as  the  heir  who  has  bona fide 
alienaverit,  furtum  non  committit  alienated  it  as  his  own,  has  not  been 

guilty  of  a theft. 

Gai.  ii.  60. 

6.  Item  si  is  ad  quem  ancillm  6.  So  if  the  usufructuary  of  a fe- 
ususfructus  pertinet,  partum  suum  male  slave  sells  or  gives  away  her 
esse  credens  vendiderit  aut  dona-  child,  believing  it  to  be  his  property, 
verit,  furtum  non  committit ; fur-  he  does  not  commit  theft ; for  there 
turn  enim  sine  afiectu  furaudi  non  is  no  theft,  without  the  intention  to 
committitur.  commit  theft 

Gai.  it  60. 

In  such  a case  the  usufructuary  would  make  a legal  mistake, 
but  would  not  act  with  a criminal  intention. 
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6.  Aliis  quoque  modie  accidere  6.  It  may  also  happen  in  various 
poteat,  ut  quis  sine  vitio  furti  rem  other  ways,  that  a man  may  transfer 
alienam  ad  aliquem  transferat,  et  a thing  belonging  to  another  witk- 
etfiei  at  ut  a possessore  usucapiatur.  out  committing  a theft,  so  that  the 

possessor  acquires  the  property  in  it 
by  use. 

Gal  ii.  60. 

As,  for  instance,  if  a person  who  was  not  heir  thought  that 
he  was  (D.  xli.  3.  36.  1),  and  sold  a thing  which  was  part  of 
the  inheritance;  or  if  a person  took  possession  of  a thing 


which  he  believed  the  owner 
xli.  7.  4.) 

7.  Quod  autem  ad  eas  res,  quse 
solo  continentur,  expeditius  proce- 
dit : ut  si  quis  loci  vacantia  posses- 
sionem, propter  absentiam  aut  neg- 
ligentiam  doinini,  aut  quia  sine  suc- 
cessore  deceased  t,  sine  vi  nancisca- 
tur.  Qui,  quamvis  ipse  mala  tide 
possidet,  qiua  intelligit  se  alienum 
fundura  occupasse,  tamen  si  alii 
bona  fide  accipienti,  tradiderit,  po- 
teritei  longa  possesaione  res  acquiri, 
quia  neque  furtivum  neque  vi  pos- 
»es8um  acceperiL  Abolita  est  enim 
quonimdani  veterum  sententia,  ex- 
istimantium  etiam  fundi  locive  fur- 
turn  fieri ; et  eoruru  qui  res  soli 
possederint,  principalibus  constitu- 
tionibus  prospicitur  ne  cui  longa  et 
indubitata  possessio  auferri  debeat 


Gai.  ii.  61 ; 


had  intended  to  abandon.  (D. 


7.  As  to  immoveables,  it  may  more 
easily  happen  that  a person  may, 
without  violence,  take  possession  of 
a place  vacant  by  the  absence  or  neg- 
ligence of  the  owner,  or  by  his  having 
died  without  a successor ; and  al- 
though his  possession  is  mala  fide 
since  he  knows  that  he  has  seized  on 
land  not  belonging  to  him,  yet  if  he 
transfers  it  to  a person  who  receives 
it  bona  fide,  this  person  will  acquire 
the  property  in  it  by  long  possession, 
as  the  thing  he  receives  has  neither 
been  stolen  nor  seized  by  violence. 
The  opinion  of  the  ancients,  who 
thought  that  there  could  be  a theft 
of  a piece  of  land  or  a place,  is  now 
abandoned,  and  there  are  imperial 
constitutions  which  provide  that  no 
possessor  of  an  immoveable  shall  lx* 
deprived  of  the  benefit  of  a long  and 
undoubted  possession. 

3.  vii.  33.  1,  2. 


If  things  immoveable  could  have  been  stolen,  as  was  the 
opinion  of  Sabinus  (Aul.  Gell.  xi.  18),  the  acquisition  of 
immoveables  by  length  of  possession  would  have  been  as 
difficult  as  that  of  moveables ; but  as  the  bona  fide 8 of  the 
actual  possessor  cured  the  mala  files  of  the  first  person  who 
began  the  possession,  it  might  very  well  happen  that  the  pro- 
perty in  immoveables  should  be  gained  in  this  way.  By  Novel 
119  (cap.  7),  A.  D.  542,  Justinian  altered  this,  and  only  allowed 
the  title  by  possession  during  ten  or  twenty  years  where  the 
true  owner  was  aware  of  his  right,  and  of  the  transfer  to  the 
bona  fide  possessor ; otherwise  the  right  of  ownership  was  not 
gained  until  after  a possession  of  thirty  years. 
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8.  Aliquando  etiam  furtiva  vel  8.  Sometimes  even  a thing  stolen 
vi  posseasa  res  usucapi  potest,  veluti  or  seized  by  violence  may  be  acquired 
si  in  domini  potestatem  reverea  fu-  by  use ; for  instance,  if  it  has  come 
erit ; tunc  enim,  vitio  rei  purgato,  back  into  the  power  of  its  owner,  for 
procedit  ejus  usucapio.  then,  the  vice  being  purged,  the  ac- 

quisition by  use  may  take  place. 

D.  xli.  8.  4.  6. 

In  order  that  a thing  once  stolen  should,  after  again  falling 
under  the  power  of  its  owner,  be  capable  of  being  acquired  by 
a bona  fide  possessor,  it  was  necessary  that  the  owner  of  the 
thiqg  should  recover  it  as  a thing  belonging  to  himself.  If  he 
purchased  it,  not  knowing  that  it  belonged  to  him,  the  vice  or 
taint  of  theft  was  not  purged.  (D.  xli.  3.  4.  6.) 

0.  Res  fisci  noatri  usucapi  non  0.  Things  belonging  to  our  Ji.o-ns 
potestisedPnpinianusscripsit, bonis  cannot  be  acquired  by  use.  But  Pa- 
vacantibus  fisco  nondum  nuntiatis,  pinian  has  given  his  opinion  that  if, 
bona  fide  emptorem  traditam  sibi  before  bona  vacantia  nave  been  re- 
rem  ex  bis  bonis  usucapere  posse ; ported  to  the  a bona  Jide  pur- 

et  ita  divus  Pius,  et  dim  Severus  et  chaser  receives  any  of  them,  he  can 
Antoninus  rescripscrunt.  acquire  the  property  bv  use.  And 

the  Emperor  Antoninus  Pius,  and  the 
Emperors  Severus  and  Antoninus, 
have  issued  rescripts  in  accordance 
with  this  opinion. 

D.  xli.  3.  18.  2. 

Bona  vacantia  was  the  term  used  to  express  the  property 
of  persons  who  died  without  successors.  These  goods  belonged 
to  the  fiscus  previously  to  being  reported  by  the  officers  of  the 
treasury  (D.  xlix.  14.  1.  1),  but  up  to  that  time  they  could  be 
acquired  by  usucapion. 

10.  Novissime  sciendum  est,  rem  10.  Lastly,  it  is  to  be  observed 
talem  esse  debere  ut  in  se  non  ha-  that  a thing  must  be  tainted  with  no 
beat  vitium,  ut  a bonse  tidei  emp-  vice,  that  the  bona  Jidc  purchaser  or 
tore  usucapi  possit,  vel  qui  ex  alia  person  who  possesses  it  from  any  other 
justa  causa  possidet.  just  cause  may  acquire  it  by  use. 

D.  xl.  1.  3.  24. 

The  word  vice,  as  used  here  with  reference  to  acquisition  by 
use,  includes  every  obstacle  that  prevented  a thiug  being  ac- 
quired by  length  of  possession.  First,  the  thing  itself  might 
be  such  as  to  be  incapable  of  being  acquired  by  use ; to  the 
instances  of  such  things  given  above  in  paragraphs  1 and  9 
may  be  added  things  belonging  to  pupils  or  to  persons  below 
the  age  of  twenty-tive  years  (C.  vii.  35.  3),  and  things  forming 
part  of  a dowry,  unless  the  term  of  usucapion  bad  begun  to  run 
before  the  marriage.  (D.  xxiii.  5. 16 ; C.v.  12.  30.)  Secondly, 
it  was  necessary  that  the  thing  should  be  possessed  ex  justa 
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causa,  and  if  it  was  not,  there  would  be  vitiurn  in  the  posses- 
sion. By  this  it  was  meant  that  it  must  have  come  into  the 
power  of  the  possessor  by  a means,  such  as  sale  or  gift,  which 
was  recognized  by  law  as  a good  foundation  for  the  transfer  of 
ownership.  It  might  have  done  so,  and  yet  no  title  be  ac- 
quired to  the  ownership,  except  by  usucapion:  the  person  who 
transferred  it  might  not  have  been  the  real  owner;  the  person 
who  received  it  might  not  have  had  a right  to  do  so  ; or.  the 
thing  itself  might  not  have  been  capable  of  being  acquired  by 
mere  possession. 

The  Digest  (xli.  4,  and  seq.)  gives  a long  series  of  Titles  in 
which  the  several  justce  causes  of  possession  are  examined 
separately,  and  the  different  characters  in  which  a person  pos- 
sessed are  treated  of.  Thus,  a person  might  possess  pro 
emptore  as  having  bought  the  thing ; pro  clonato,  as  having 
received  it  as  a gift;  pro  dote,  as  having  received  it  in  dowry ; 
pro  soluto,  as  the  payment  of  a debt ; pro  derdieto,  as  having 
taken  it  when  abandoned  by  its  owner.  In  any  of  these  eases 
the  person  who  sold,  gave,  or  abandoned  the  thing,  might 
not  have  been  the  real  owner,  and  then  the  possessor  could 
only  acquire  the  property  in  the  thing  by  use  ; or  again,  he 
might  possess  pro  legato,  and  then  if  he  was  not  the  person 
to  whom  the  legacy  had  really  been  left,  or  if  the  legacy  had 
been  revoked,  he  might  acquire  by  use  the  property  in  the 
thing.  In  this  case  it  was  not  the  testator  not  being  the  pro- 
prietor that  made  the  possessor  not  the  true  owner,  but  it  was 
his  having  no  right  to  have  the  possession  of  the  thing.  Again, 
he  might  possess  a thing  pro  suo,  a general  term  specially  em- 
ployed to  denote  the  possession  of  fructus  gathered  bona-  fide-, 
or  that  of  res  nuUius,  such  as  wild  animals.  If  he  took  pos- 
session of  an  animal,  naturally  wild,  which  had  been  tamed, 
and  possessed  it  pro  suo,  he  did  not  at  once  acquire  the  pro- 
perty in  it,  because  it  was  not  of  a nature,  since  it  had  ceased 
to  be  wild,  to  be  acquired  by  mere  possession,  but  he  became 
the  owner  by  use.  (D.  xli.  10  ; D.  xli.  2.  3.  21.) 

Thirdly,  it  was  necessary  that  there  should  be  bona  fides-, 
the  possessor  must  be  quite  ignorant  of  that  which  theie  was 
faulty  in  the  manner  he  had  gained  possession.  No  ignorance 
of  a leading  principle  of  law,  such  as  that  a person  below  the 
age  of  puberty  could  not  alienate  his  goods  (D.  xxii.  6.  4 ; 
D.  xli.  3.  31),  nor  any  wilful  ignorance  of  facts,  would  be  per- 
mitted as  the  commencement  of  usucapion.  (D.  xxii.  6.  6.) 
But  if  a person  was  only  ignorant  of  a fact,  of  which  it  was 
excusable  he  should  be  ignorant,  as  that  a vendor  was  under 
the  age  of  puberty,  his  possession  was  bona  fide.  In  the  case 
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of  sale,  it  was  necessary  that  this  bona  fidea  should  exist  at 
the  moment  of  the  contract  being  made,  and  also  at  that  of  its 
being  performed  (D.  xli.  3.  43),  and  in  every  case  it  was  neces- 
sary it  should  exist  at  the  commencement  of  possession.  But 
after  the  possession  was  once  commenced  bona  fide,  a subse- 
quent knowledge  of  the  real  facts  did  not  vitiate  the  possession. 

11.  Error  autem  falsa*  causa*  11.  But  the  mistake  of  thinking  a 
usucapionem  non  parit : veluti  si  false  cause  of  possession  is  just,  does 
quis,  cum  non  emerit,  emisse  se  not  give  rise  to  acquisition  by  use. 
existimans  possideat ; vel  cum  ei  As,  for  instance,  if  any  one  possesses 
donatum  non  fuerit,  quasi  ex  dona-  in  the  belief  that  he  has  bought,  when 
tione  possideat.  be  bas  not  bought,  or  that  he  has 

received  a gift,  when  no  gift  has 
really  been  made  to  him. 

D.  xli.  3.  27. 


Supposinga  person  who  thought  that  he  had  acquired  ex  justa 
causa  had  not,  supposing,  for  instance,  he  thought  a person  in- 
tended to  give  him  a thing  who  did  not,  or  if  he  had  received  a 
thing  in  payment  of  a debt,  while  really  no  debt  was  due  to  him, 
the  question  naturally. suggested  itself  whether  the  imperfection 
in  the  possession  could  be  cured  by  bona  fidea,  that  is,  an  honest- 
belief  that  the  causa  was  justa,  that  a gift  had  been  made,  or 
that  a debt  was  due.  The  question  had  been  much  debated  by 
the  jurists,  and  Justinian  here  decides  it  by  declaring  that  the 
imperfection  could  not  be  so  cured,  and  that  if  the  possessor 
had  been  mistaken  in  this  respect,  length  of  possession  would 
not  profit  him.  We  learn,  however,  from  the  Digest,  that 
where  it  was  with  respect  to  an  act  of  some  one  through  whom 
the  possessor  believed  his  title  to  have  been  gained,  as  his  pro- 
curator or  slave,  or  the  person  whose  heir  he  was,  that  the  mis- 
take was  made,  the  possessor  could  acquire  by  use.  (D.  xli.  4. 
11.)  If,  for  instance,  the  possessor  believed  that  his  procurator 
had  bought  a thing  for  him,  although  he  might  not  have  done 
so,  the  possessor  was  not  prevented  by  this  mistake  from 
acquiring  by  use. 


12.  Iliutina  poaaessio  quro  pro- 
dense  coeperat  defuncto,  et  heredi 
et  bonorura  possessor!  continuatur, 
licet  ipse  sciat  pnedium  alienuro. 
Quod  si  ille  imtium  justum  non 
habuit,  heredi  et  bonorum  posses- 
sor!, licet  ignoranti,  poseessio  non 
prodt'Ht.  Quod  nostra  constitutio 
similiter  et  in  usucapionibus  obser- 
vari  constituit,  ut  tempora  continu- 
entur. 


12.  Long  possession,  which  has 
begun  to  reckon  in  favour  of  the 
deceased,  is  continued  in  favour  of 
the  heir  or  bonorum  pofseiuor,  al- 
though he  may  know  that  the  im- 
moveable belongs  to  another  person; 
but  if  the  deceased  commenced  his 
ossesaion  mala  fide,  the  possession 
oea  not  profit  the  heir  or  bonorum 
po**essor,  although  ignorant  of  this. 
And  our  constitution  haa  enacted  the 
same  with  respect  to  usucapions,  in 
« 
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which  the  benefit  of  possession  is  to 
be  in  like  manner  continued. 

D.  xli.  4.  2.  10 ; D.  xliv.  6.  11 ; C.  vii.  81. 

Persons  who  possessed  pro  herede  or  pro  possessore,  that  is, 
as  honor urn  possessores,  did  not  themselves  begin  a new  usuca- 
pion, but  continued  the  persona  of  the  deceased,  and  were 
placed  in  the  same  position  with  reference  to  anything  which 
he  had  possessed,  as  if  he  had  himself  continued  to  possess  it. 
If  the  deceased  had  possessed  the  thing  pro  emptore  or  pro 
donato,  the  hires  or  honorum  possessor  continued  to  possess 
it  in  the  same  way,  and  added  to  the  time  of  his  possession 
the  time  during  which  the  deceased  had  possessed  it. 

Similiter  in  usucapionibus,  i.  e.  the  continuation  of  posses- 
sion by  the  heir  shall  apply  to  the  usucapion  of  moveables  by 
three  years’  possession. 

13.  Inter  venditorem  quoque  et  13.  Between  the  buyer  and  the 
emptorem  conjungi  tempo™  divi  seller  too,  the  Emperors  Severua 
Severus  et  Antoninus  rescripaerunt  and  Antoninus  have  decided  by  re- 
script that  their  several  times  of 
possession  shall  be  reckoned  together. 

D.  xli.  4.  2.  20. 

Persons  who  were  merely  successors  of  others  in  holding 
particular  things  by  sale,  gift,  legacy,  &c.,  did  not  of  course 
continue  the  possession,  for  they  did  not  continue  the  person, 
of  their  predecessor.  But  if  both  the  possession  of  their  prede- 
cessor, and  their  own,  was  such  as  to  give  rise  to  usucapion,  the 
times  of  the  two  possessions  were  added  together.  If  there  was 
something  to  prevent  this  in  the  possession  of  their  predeces- 
sors, their  own  possession  was  the  first  commencement  of  the 
usucapion. 

The  interruption  of  usucapion  was  termed  usurpatio.  (D. 
xli.  3.  2.)  It  might  take  place  in  various  ways.  The  thing 
itself  might  be  taken  away  from  the  possessor,  or,  if  it  was  an 
immoveable,  he  might  be  expelled  from  it  (D.  xli.  3.  5) ; or  it 
might  become  impossible,  from  physical  causes,  such  as  an  in- 
road of  the  sea,  to  occupy  it  (D.  xli.  2.  3.  17);  or,  again,  the 
possessor  might  fall  into  the  power  of  the  enemy,  and  he  would 
not  be  reinstated  in  his  possession  by  postliminium,  for  pos- 
session was  a fact,  and  as  he  had  ceased  to  possess,  as  a matter 
of  fact,  he  could  only  begin  a new  possession  by  again  possess- 
ing the  thing  (D.  xlix.  15.  12.  2);  or  the  interruption  might  be 
what  was  termed  civil,  that  is,  be  produced  by  an  action  to 
contest  the  right,  and  with  respect  to  this  Justinian  (C.  vii.  33. 
10)  made  the  time  of  the  first  raising  of  the  controversy  (mot a 
controversial)  the  period  of  interruption,  instead  of  the  litis 
contestaiio,  which  had  no  place  in  the  civil  process  of  his  time. 
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There  was  alsoa  prescription  orpossession,  termed  lonrjiaaimi 
temporis.  If  there  was  a possession  for  thirty  years,  or,  in 
the  case  of  ecclesiastical  property,  for  forty  years,  whatever 
vitium  or  obstacle  there  might  be  to  the  acquisition  by  use, 
for  instance,  theft,  violence,  absence  of  justa  causa,  or  mala, 
fide8,  the  possessor  could,  before  the  time  of  Justinian,  repel 


actions  brought  to  claim  the 
became  the  legal  owner.  (C. 

14.  Edicto  divi  Msrci  cavetur, 
eum  qui  a fisco  rem  alienam  emit, 
si  post  venditionem  quinquennium 
prseterierit,  posse  dominuin  rei  per 
exceptionem  repellere.  Constitutio 
autem  divse  memoriie  Zenonis  bene 
prospexit  iis  qui  a tisco  per  venditi- 
onem aut  donationem  vel  alium  ti- 
tulum  aliquid  accipiunt,  ut  ipsi 
quidem  seeuri  statim  iiant,  et  vic- 
toregexistant,  sive  experiantur  sive 
conveniantur ; adversus  autem  sa- 
cratissimum  mrarium  usque  ad  qua- 
driennium  liceat  intendere  iis,  qui 
pro  dominio  vel  hypothecs  earurn 
rcrum  quae  alienata;  sunt,  putave- 
rint  sibi  quasdam  competere  ac- 
tiones.  Nostra  autem  divina  con- 
stitutio quam  nuper  promulgavi- 
mus,  etiam  de  iis  qui  a nostra  vel 
venerabilis  Augusta*  domo  aliquid 
acceperint,  h»c  statuit  qua*  in  tis- 
calibus  alienationibus  prrefata  Ze- 
noniana  constitutions  continentur. 


C.  ii.  37.  3 ; 


thing,  and,  after  his  legislation, 
vii.  39.) 

14.  It  is  provided  by  an  edict  of 
the  Emperor  Marcus,  that  a person 
who  has  purchased  from  the  _fiscus  a 
thing  belonging  to  another  person, 
may  repel  the  owner  of  the  thing  by 
an  exception,  if  fiveyearshave  elapsed 
since  the  sale.  Hut  a constitution 
of  Zeno  of  sacred  memory  has  com- 
pletely protected  those  who  receive 
anything  from  the  fitcus  by  sale,  gift, 
or  any  other  title,  by  providing  that 
they  themselves  are  to  be  at  once 
secure,  and  made  certain  of  success, 
whether  they  sue  or  are  themselves 
sued,  in  an  action.  While  they  who 
think  that  they  have  a ground  of 
action  for  the  rights  of  ownership  or 
mortgage  over  the  things  alienated, 
may  bnng  an  action  against  the  sa- 
cred treasury  within  four  years.  An 
imperial  constitution,  which  we  our- 
selves have  recently  published,  ex- 
tends to  those  who  have  received  as 
a gift  anything  from  our  palace,  or 
that  of  the  empress,  the  provision  of 
the  constitution  of  Zeno,  relative  to 
the  alienations  of  the  Jiscus. 

3.  vii.  37.  2.  2. 


As  Theophilus  points  out,  the  privilege  really  conceded  by 
the  constitution  of  Marcus  Aurelius  was,  that  no  possession, 
if  the  thing  had  been  received  from  the  fiscus,  should  be 
attacked  after  five  years  had  elapsed,  however  otherwise  open 
to  attack.  If  not  otherwise  open  to  attack,  the  time  of  usu- 
capion, being  so  much  shorter  than  five  years,  would  give  the 
property  before  the  time  fixed  by  the  constitution  had  arrived. 


Tit.  VII.  DE  DONATIONIBUS. 

Est  et  aliud  genus  acquisitionis  There  is,  again,  another  mode  of  ac- 
donatio.  Donalionum  autem  duo  quiring  property,  donation,  of  which 
sunt  genera,  mortis  causa,  et  non  there  are  two  kinds,  donation  martin 
mortis  causa.  causa  and  donation  not  mortis  causa 

D.  1.  60.  16.  67. 
a 2 
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The  phrase  dono  dare  was  appropriated  in  Roman  law  to 
the  mode  of  transferring  property  by  gift ; dare  signifying 
that  the  whole  property  in  the  thing  was  passed,  by  delivery, 
and  dono  expressing  the  motive  from  which  the  delivery  was 
made.  (See  Vat.  Fragm.  275.  281.  283.)  Viewed  in  its 
simple  form,  gift  is  not  a peculiar  mode  of  acquisition,  but 
an  acquisition  by  delivery  with  a particular  motive  for  the 
transfer ; but  we  shall  see  that  in  one  species  of  donatio 


mortis  causa,  gift  was  really 

1.  Mortis  causa  donatio  est,  qu® 
propter  mortis  fit  suspicionem : 
cum  quis  ita  donnt  ut,  si  quid  hu- 
manitus  ei  contigisset,  baberet  is 
qui  accipit;  sin  autem  supervixisset 
is  qui  donavit,  recipe  ret,  vel  si  eum 
donationis  pcenituisset,  aut  prior 
decesserit  is  cui  donatum  sit.  H® 
mortis  causa  donationes  ad  exem- 
plum  legatorum  redact®  stmt  per 
omnia.  Nam  cum  prudentilms 
ambiptmm  fuerat,  utrum  donationis 
an  lepati  instar  earn  obtinere  opor- 
teret,  et  utri  usque  causa1  qu®dam 
habebat  insignia,  et  alii  ad  aliud 
genus  earn  retrahebant,  a nobis 
constitution  est  ut  per  omnia  fere 
legatis  connumeretur,  etBicprocedat 
quemadmodum  nostra  constitutio 
earn  formavit.  Et  in  summa  mortis 
causa  donatio  est,  cum  magis  se 
uis  velit  habere  quam  eum  cui 
onat,  mapisque  eum  cui  donat 
uam  heredem  sunm.  Sic  et  apud 
lomerum  Telemachus  donat  I’i- 
nuo : — 

TItipai*,  otr  yap  r*  itptv  3tru»c  iara t 
raSt  ipyn, 

Ei  Ktv  ipi  pvTjtjTTifHc  Ayrjvoptc  tv 
ptyapoitn 

Aattpq  Krtivavrtc,  varpuiia  uavra 
taanvrai, 

Avtov  iyovra  ot  (ioi'\op  Iwavpiptv, 
,/  nva  tui vti ' 

Ei  ft  k iyu  rovroiat  fcivov  cal  a ijpn 

IpVTtvUV, 

At)  r or*  poi  xatpoyrt  Qiptiv  vpoc 
cupara  \aipuiv. 


k peculiar  mode  of  acquisition. 

1.  A donation  mortis  causa  is  that 
which  is  made  to  meet  the  case  of 
death,  as  when  anything  is  given 
upon  condition,  that,  if  any  fatal acci- 
dent befalls  the  donor,  the  person  to 
whom  it  is  given  shall  have  it  as 
his  own;  but  if  the  donor  should 
survive,  or  if  he  should  repent  of 
having  made  the  gift,  or  if  the  person 
to  whom  it  has  been  given  should  die 
before  the  donor,  then  the  donor 
shall  receive  back  the  thing  given. 
These  donations  mortis  causa  are  now 
plnced  exactly  on  the  footing  of  lega- 
cies. It  was  tnuch  doubted  by  the 
jurists  whether  they  ought  to  be 
considered  as  a gift,  or  as  a legacy, 
partakingastheydid  in  some  respects 
of  the  nature  of  both ; and  some 
were  of  opinion  that  they  belonged 
to  the  onehead,  and  others  that  they 
belonged  to  the  other.  We  have  de- 
cided by  aconstitution  that  tbeyshall 
he  in  almost  every  respect  reckoned 
amongst  legacies,  and  shall  be  made 
in  accordance  with  the  forms  our 
constitution  provides.  In  short,  it  is 
a donation  mortis  causa,  when  the 
donor  wishes  that  the  thing  given 
should  belong  to  himself  rather  than 
to  the  person  to  whom  he  give*  it, 
and  to  that  person  rather  than  to  bin 
own  heir.  It  is  thus  that  in  Homer, 
Telemachus  gives  to  I ’incus : — 

‘ Pirn? us,  for  we  know  not  how 
these  things  shall  be,  whether  the 
proud  suitors  shall  secretly  slay  me 
in  the  palace,  and  shall  divide  the 
goods  of  my  father,  I would  that 
thou  thyself  shouldst  have  nnd  enjoy 
these  things  rather  than  that  any  of 
those  men  should ; but  if  I shall 
plant  slaughter  and  death  amongst 
those  men,  then  indeed  bear  these 
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things  to  my  home,  and  joying  give 
them  to  me  in  my  joy.’ 

D.  xxxix.  6.  35.  4.  37.  1.1;  C.  viii.  67.  4. 

There  are  two  essential  conditions  of  a donatio  mortis 
causa : it  must  be  made  with  the  view  of  meeting  the  case  of 
death  ; and  it  must  be  made  to  take  effect  only  if  death 
occurs,  and  so  as  to  be  revocable  at  any  time  previous. 

It  might  be  made  conditional  upon  death  in  two  ways. 
The  donor  might  say,  If  I die  in  this  enterprise  I give  you 
my  horse ; or  he  might  say,  I give  you  my  horse,  if  I survive 
this  enterprise  you  are  to  give  it  me  back.  In  the  latter 
method,  the  delivery  of  the  thing  is  made  at  once,  subject  to 
a conditional  redelivery  : in  the  former  the  delivery  is  made 
conditional.  (See  D.  xxxix.  6.  2.  et  seq.)  The  donation  might, 
be  made  conditional  upon  the  death  of  a third  person,  as  of 
a husband  in  a gift  to  a wife.  (D.  xxxix.  6.  1 1.)  All  who 
could  make  a testament  could  make  a valid  donatio  mortis 
causa ; and  all  who  could  receive  under  a testament  could 
accept  one.  (D.  xxxix.  6.  9.  and  15.)  Every  kind  of  thing 
could  be  given  in  this  way.  (D.  xxxix.  6.  18.  2.)  Justinian, 
in  the  constitution  alluded  to  in  the  text,  recjuired  that  a 
donatio  mortis  causa  should  be  made  in  the  presence  of  live 
witnesses.  (C.  viii.  57.  4.) 

If  the  gift  was  made  in  the  first  of  the  two  ways  above  men- 
tioned, as  there  was  no  delivery,  and  the  thing  given  was 
acquired  ipso  jure  on  the  death  of  the  donor,  donatio  was,  in 
this  case,  a special  mode  of  acquisition.  If  the  gift  was  made 
in  the  second  way,  the  whole  property  passed  at  once  by  the  tra- 
dition to  the  recipient,  and  in  the  older  and  stricter  law,  as  the 
dominium  passed  absolutely  when  it  passed  at  all,  the  property 
in  the  thing  could  not  revert  to  the  donor  merely  by  the  con- 
dition having  been  accomplished.  He  would  only  have  a per- 
sonal action  against  the  recipient  to  compel  him  to  give  the 
value  of  the  thing  if  he  did  not  choose  to  give  back  the  thing 
itself.  The  later  jurists  seem,  however,  to  consider  that  the  do- 
minium reverted  ipso  ju re,  and  that  the  donor  could  bring  a 
real  action  for  the  thing  itself.  (D.  vi.  1. 41 ; D.  xxxix.  6.  29.) 

If  the  donor  was  insolvent  at  the  time  of  his  death  this  was  con- 
sidered as  an  implied  revocation  of  the  gift.  (D.  xxxix.  6.  17.) 

Ad  exemplum  legatorum  redactce  sunt  per  omnia  . . . per 
omnia  fere  lec/atis  connumeretur — the  latter  is  the  more  cor- 
rect expression  ; gifts  mortis  causa  were  not  exactly  on  the 
footing  of  legacies,  especially  because  they  had  complete  effect 
immediately  on  the  death  of  the  donor,  whereas  legacies,  to 
take  effect,  required  that  the  heir  should  first  enter  on  the 


Digitized  by  Google 


330 


LIB.  II.  TIT.  VII. 


inheritance  (D.  xxxix.  6.  29):  regard  was  had  to  the  capacity  to 
receive  of  the  person  to  whom  the  gift  was  made,  only  at  the 
time  of  the  death,  and  not  as  in  the  case  of  legacies,  also  at 
the  time  of  the  disposition.  (D.  xxxiv.  9.  5.  17.)  And  a 
fill  uefamilwts  who  could  not  make  a testament  could,  with  his 
father’s  permission,  make  a donatio  mortis  causa.  (D.  xxxix. 
6.  25.  1.)  There  was  one  remarkable  mode  in  which  they 
were  placed  on  the  footing  of  legacies.  By  a constitution  of 
Severus  the  heir  was  permitted  to  retain  as  large  a portion 
(one-fourth)  of  the  gift  as  he  could  of  a legacy  by  the  lex 
Falcidia.  (See  C.  viii.  57.  2.) 

The  lines  quoted  in  the  text  are  from  Odyssey  17.  78. 


3.  Alia!  autem  donationes  sunt, 
qu®  sine  ulla  mortis  cogitatione 
tiunt,  quas  inter  vivos  appellamus, 
qua;  non  oiunino  comparantur  le- 
gatis:  qua)  si  fuerint  perfect®, 
temere  revoeari  non  possunt.  Per- 
ticiuntur  autem,  cum  donator  suam 
voluntatem  seriptis  aut  sine  scriptis 
manifestaverit;  et  ad  exemplum 
venditionis,  nostra  constitutio  eas 
etiam  in  se  habere  necessitatem 
tmditionis  voluit,  ut  etiam  si  non 
tradantur,  habeant  plenissimum  et 
perfectuni  robur,  et  traditionis  ne- 
cesaitas  ineumbat  donatori.  Et  cum 
retro  principum  dispositiones  in- 
sinuari  eas  actis  intervenientibus 
volebant,  si  mnjores  fuerant  dueen- 
torum  solidorum,  constitutio  nostra 
earn  qunntitatera  usque  ad  quin- 
gentos  solidos  ampliavit,  quam 
stare  etiam  sine  insinuations  sta- 
tuit;  sed  et  quasdam  donationes 
invenit,  qu®  penitus  insinuationem 
fieri  minime  desiderant,  sed  in 
se  plenissimam  liabent  firmitatem. 
Alia  insuper  multa  ad  uberiorem 
ex  it um  donationum  invenimus : qu® 
omnia  ex  nostris  constitutionibus 
quas  super  his  exposuinius,  colli- 
genda  sunt.  Sciendum  est  tamen 
quod,  et  si  plenissim®  sint  dona- 
tiones, si  tameu  ingrati  existent 
homines  in  quos  bcneiicium  col- 
latum  est,  donatoribus  per  nostram 
constitutionem  licentiam  pnesta- 
vimus  certis  ex  causis  eas  revocare  ; 
ne  qui  suaa  resin  alios  contulerunt, 
ab  bis  quamdam  patiantur  injuriam 


2.  The  other  kind  of  donations  are 
those  which  are  made  without  any 
consideration  of  death,  and  are  called 
donations  inter  rims.  They  cannot, 
in  any  respect,  be  compared  to  lega- 
cies, and  if  completed  cannot  be  re- 
voked at  pleasure.  They  are  said  to 
be  completed  when  the  donor  has 
manifested  his  intention,  whether  by 
writing  or  not.  Our  constitution  baa 
declared  that,  after  the  example  of 
sales,  they  shall  involve  the  necessity 
of  tradition  ; so,  however,  that  eTen 
before  tradition,  they  are  completely 
effectual,  and  place  the  donor  under 
the  necessity  of  delivering  them ; 
previous  imperial  constitutions  have 
enacted  that  they  should  be  regis- 
tered by  public  deeds,  if  exceeding 
two  hundred  toliiii,  but  our  constitu- 
tion has  raised  the  limit  to  five  hun- 
dred solidi,  so  that  for  a gift  of  this 
sum  registration  is  not  necessary. 
We  have  also  marked  out  certain 
donations  which  need  no  registra- 
tion at  all,  but  are  completely  valid 
of  themselves.  We  have,  too,  made 
many  other  new  enactments,  in  order 
to  extend  and  secure  the  effect  of 
donations,  all  which  may  be  collected 
from  the  constitutions  we  have  pro- 
mulgated on  this  subject.  It  must, 
however,  be  observed,  that  however 
absolutely  a donation  may  be  given, 
et,  if  the  object  of  the  donor's 
ountv  prove  ungrateful,  he  is  per- 
mitted by  our  constitution,  in  cer- 
tain specified  cases,  to  revoke  the  do- 
nation ; for  it  is  not  right  that  they 
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veljacturam,secundumenumeratos  who  have  given  their  property  to 
in  constitutione  nostra  modoa.  others  should  suffer  from  them  Inju- 
ries or  losses  of  such  a kind  as  those 
enumerated  in  our  constitution. 

D.  mix.  6.  27  ; C.  viii.  54.  36.  6 ; C.  viii.  64.  34,  pr.  3,  4 ; C.  viii.  54. 
36,  pr.  2 and  3 ; C.  viii  56.  10. 


A thing  given  was,  if  a res  mancipi,  given  by  mancipation, 
or  in  jure  cessio,  if  a res  nec  mancipi,  by  tradition.  But  a 
mere  agreement  to  give  gratuitously  ( pactum ) was  not  in  the 
least  binding  on  the  person  who  agreed  to  give,  and  to  make 
a promise  to  give  binding,  it  was  necessary  that  the  agreement 
should  assume  the  form  of  a stipulation.  (See  Introd.  sec.  83.) 

The  lex  Cincia,  560  a.c.c.,  introduced  several  new  rules 
into  the  law  respecting  gifts,  but  did  not  make  a mere  agree- 
ment to  give  in  any  degree  valid.  The  first  step  taken  in 
this  direction  was  by  Constantine  (Cod.  Theod.  viii.  12.  4.  et 
seq.),  who  made  the  agreement  binding  if  reduced  to  writing. 
And  Justinian  (C.  viii.  54.  35.  5.)  made  the  agreement  bind- 
ing, whether  reduced  to  writing  or  not ; but  it  is  to  be  ob- 
served that  he  provided,  not  that  the  property  should  pass 
by  the  agreement,  but  that  the  donor  should  be  bound 
thereby  to  make  tradition  of  the  thing.  So  that  the  property 
in  the  thing  was  acquired  by  tradition,  and  not  by  donation, 
as  a distinct  mode  of  acquisition. 

Donations  not  registered  were  only  void  for  the  sum  by 
which  they  exceeded  the  amount  fixed  by  law.  (C.  viii.  54. 
34.)  Those  valid  without  registration  at  all  were  such  as  do- 
nations made  by,  or  to,  the  emperor,  to  redeem  captives,  or 
to  rebuild  edifices  destroyed  by  fire.  (C.  viii.  54.  36.) 

Gifts  inter  vivos  were  revocable  in  certain  cases  specified 
in  the  Code  (viii.  56.  10),  as,  for  instance,  when  the  person 
benefited  seriously  injured,  or  attempted  to  injure,  the  person 
or  property  of  the  donor,  or  failed  to  fulfil  the  conditions  of 
the  gitt.  Revocation  in  such  cases  was  personal  to  the  donor 
and  to  the  receiver,  and  could  not  be  exacted  by  the  heirs  of 
the  one,  or  against  the  heirs  of  the  other. 


3.  Eat  et  aliud  genus  inter  vivos 
donationum,quod  veteribusquidcm 
prudentibus  penitus  erat  incog- 
nitum,  poatea  autern  a junioribua 
divis  pnncipibus  introductum  est : 
quod  ante  nuptias  vocabatur,  et 
tacitam  in  se  conditionem  habebat 
ut  tunc  return  esset,  cum  matri- 
monium  fuerit  insecutum,  ideoque 
ante  nuptias  appellabatur,  quod 
ante  matrimonium  elHciebatur,  et 


3.  There  is  another  kind  of  dona- 
tion inter  vivos  entirely  unknown  to 
the  ancient  lawyera,  and  subsequently 
introduced  by  the  more  recent  em- 
perors. It  was  termed  the  donatio 
ante  nuptias,  and  was  made  under  a 
tacit  condition  that  it  should  only 
take  effect  when  the  marriage  bad  fol- 
lowed on  it.  Hence  it  was  called  ante 
nuptias,  because  it  preceded  the  mnr- 
riage,  and  never  took  place  after  thuir 
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minquam  post  nuptias  celebratas 
tabs  donatio  proceaebat.  Sed  pri- 
mus quidem  divua  Justinus  pater 
noster,  cum  augeri  dotes  et  post 
nuptias  fuerat  permissum,  si  quid 
tale  eveniret,  etiam  ante  nuptias 
augeri  douationem  constante  matri- 
monio  sua  constitutione  permisit ; 
sed  tamen  nomen  inconveniens  re- 
manebat,  cum  ante  nuptias  quidem 
voeabatur,  post  nuptias  autera  tale 
accipiebat  mcrementum.  Sed  nos 
pianissimo  fini  tradcre  sanctiones 
cupientes,  et  consequentia  nomina 
rebus  esse  studentes,  constituimus 
ut  talcs  donationes  non  augeantur 
tantum,  sed  et  constante  matri- 
monio  initium  accipiant,  et  non 
onto  nuptias  sed  propter  nuptias 
vocentur ; et  dotibus  in  hoc  exte- 
quentur,  ut  quemadmodum  dotes 
constante  matrimonio  non  solum 
augentur  sed  etiam  Bunt,  ita  et 
istae  donationes  qu®  propternuptias 
introduet®  sunt,  non  solum  ante- 
cedaut  matrimonium,  sed  eo  etiam 
contracto  augeantur  et  constitu- 
antur. 


celebration ; but  as  it  was  permitted 
that  dowries  should  be  increased  even 
after  marriage,  the  Emperor  Justin, 
our  father,  was  the  first  to  permit,  by 
his  constitution,  that  in  case  the 
dowry  was  increased,  the  donation 
ante  nuptias  might  be  increased  also, 
even  during  the  marriage ; but  the 
donation  still  retained  what  was  thus 
an  improper  name,  and  was  called 
ante  nuptuss,  while  this  increase  was 
made  to  it  after  marriage.  Wishing, 
therefore,  to  perfect  the  law  on  the 
subject,  and  to  make  names  appro- 
priate to  things,  we  have  enacted 
that  such  donations  may  not  only  be 
increased,  but  may  also  be  first 
made  during  marriage,  and  that  they 
shall  be  termed,  not  ante  nuptias, 
but  projiter  nuptias,  and  that  they 
shall  be  placed  on  the  footing  of 
dowries,  so  far  that,  as  dowries  may 
be  not  only  increased,  but  first  made 
during  marriage,  so  donations  propter 
nuptias  may  not  only  precede  mar- 
riage, but  also,  after  the  tie  of  mar- 
riage has  been  formed,  may  be 
increased  or  made. 


C.  v.  3.  19,  20. 


When  the  wife  passed  in  manum  viri,  all  that  she  had  be- 
longed to  her  husband ; when  she  did  not,  all  her  property 
belonged  exclusively  to  herself,  and  all  gifts  between  husband 
and  wife  were  strictly  prohibited  by  law.  But  as  a provision 
for  the  expenses  of  marriage,  the  wife  contributed  the  dos, 
which,  given  before  marriage,  and  sometimes  increased  after, 
belonged  to  the  husband,  subject,  however,  after  the  passing  of 
a lex  Julia  de  adult eri-is  et  de  fundo  dotali  in  the  time  of 
Augustus,  to  the  obligation  of  restoring  all  immoveables  com- 
prised in  it  at  the  end  of  the  marriage ; and,  in  the  time  of  Jus- 
tinian, subject  also  to  the  obligation  of  restoring  the  value  of 
the  moveables  also.  The  power  of  the  husband  over  the  dos  is 
treated  of  in  the  introductory  paragraph  of  the  next  Title.  The 
donatio  ante  nuptias,  of  which  we  first  hear  in  a constitution 
of  Theodosias  and  Valentinian  (C.  v.  17.  8.  4),  which  speaks  of 
it  as  recognized  by  law,  was  a gift  on  the  part  of  the  husband 
as  an  equivalent  to  the  dos.  It  was  the  property  of  the  wife, 
but  managed  by  the  husband,  and  could  not  be  alienated,  even 
with  her  consent.  Justinian  provided  (Nov.  97.  1)  that  the 
wife,  if  survivor,  should  receive  an  equal  value  from  the  donatio 
propter  nuptias  with  that  which  the  husband,  if  survivor,  would 
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have  received  from  the  do8,  the  actual  amount  reserved  for  the 
survivor  being  matter  of  agreement  between  the  parties.  By  a 
constitution  previous  to  Justinian  (€.  v.  14.  7),  the  wife  had,  if 
survivor,  an  equal  portion  of  the  donatio  with  that  her  husband 
had  of  the  dos.  Justinian  substituted  an  equality  of  value 


for  an  equality  of  proportion. 

4.  Erat  olim  et  alius  modus 
civilis  acquisitionis  per  jus  accre- 
scendi,quod  est  tale : si  communem 
servum  habens  aliquis  cum  Titio, 
solus  libertatem  ei  imposuit  vel 
vindicta  vel  testamento,  eo  casu 
pars  ejus  amittebatur  et  socio  ac- 
crescebat.  Sed  cum  pessimum 
fuerat  exemplo,  et  libertate  ser- 
vum defraudari  et  ex  ea  humnni- 
oribua  quidem  dominis  damnum 
inferri,  severioribus  autem  dominis 
lucrum  accrescere,  hoc  quasi  invidia 
plenum  pio  remedio  per  nostram 
constitutionem  mederi  necessarium 
duximus ; et  invenimus  viam  per 
quam  et  manumissor,  et  socius 
ejus,  etqui  libertatem  accepit,  nos- 
tro beneficio  fruantur  : libertate 
cum  effectu  procedente  (cujus 
favore  et  antiques  legislatures  m ul- 
ta  etiam  contra  communes  regulas 
statuisse  manifestum  est),  et  eo  qui 
earn  imposuit  sum  liberalitatis  sta- 
bilitate  gaudente  et  socio  indemni 
conservato,  pretiumque  servi  se- 
cundum partem  dominii  quod  nos 
detinivimu8,  accipiente. 


C.  vii. 


4.  There  -was  formerly  another 
mode  of  acquiring  property  by  the 
civil  law,  namely,  that  of  accrual ; 
as,  if  any  one,  having  a slave  in  com- 
mon with  Titius,  had  himself  alone 
enfranchised  him,  either  by  the 
vindicta  or  by  testament,  his  share 
in  that  slave  was  lost,  and  accrued 
to  the  joint  owner.  But,  as  it  was 
an  example  of  very  bad  tendency, 
that  both  the  slave  should  be  de- 
frauded of  his  freedom,  and  that  the 
more  humane  master  should  suffer 
loss,  while  the  more  severe  master 
profited,  we  havo  thought  it  ad- 
visable to  apply  by  our  constitution 
a pious  remedy  to  what  seemed  so 
odious,  and  have  devised  means  by 
which  the  manumittor,  and  the  co- 
roprietor,  and  the  freed  slave,  may 
e all  benefited.  Freedom,  to  fa- 
vour which  ancient  legislators  have 
often  violated  the  ordinary  rules  of 
law,  shall  be  really  gained  by  the 
slave;  he  who  has  given  this  free- 
dom, shall  have  the  delight  of  seeing 
it  maintained ; and  his  co-proprietor 
shall  be  indemnified  by  receiving  a 
rice  for  the  slave,  proportioned  to 
is  interest  in  him,  according  to  the 
rates  fixed  in  our  constitution. 

7.  1.  6. 


A man  could  not  be  partly  free,  partly  a slave.  If,  then,  a 
slave  wag  enfranchised  by  one  co-proprietor,  was  he  a slave  or 
free  ? The  old  law,  as  the  text  informs  us,  pronounced  him 
the  former.  When  under  the  old  law  the  slave,  if  enfran- 
chised, would  have  been  a Latinus-Junicmus  (see  Bk.  i.  Tit. 
5.  3),  he  still  remained  the  property  of  the  same  master  as 
before.  If  he  would  have  been  a Roman  citizen,  the  interest 
of  the  master  who  manumitted  him  accrued  to  the  other  pro- 
prietors. (Paul.  Sent.  iv.  12.  1.) 

The  scale  of  prices  alluded  to  in  the  concluding  words  of 
the  text  is  given  in  the  Code.  (vii.  7.  1.  5.) 
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Tit.  VIII.  QUIBUS  ALIENARE  LICET,  VEL  NON. 

Accklit  aliquRndout.quidominus  Sometimes  it  happens  that  he, 
sit,  alienare  non  possit ; et  contra,  who  is  owner  of  a thing  cannot  alie- 
qui  dominua  non  sit,  alienandie  rei  nate  it,  while,  on  the  contrary,  he 
potestatem  haheat : namdotaleprae-  who  is  not  owner  has  the  power  of 
dium  maritus  invita  muliere  per  alienation.  Thus,  the  husband  is 
legem  Juliain  prohibetur  alienare,  prohibited  by  the  lex  Julia  from 
quamvis  ipsius  sit  dotis  causa  ei  da-  alienating  immoveables,  which  form 
turn.  Quod  nos  legem  Juliam  cor-  part  of  the  dowry,  against  the  wish 
rigentes,  in  meliorem  statum  de-  of  the  wife,  although  these  immove- 
duximus : cum  enim  lex  in  soli  ahles,  having  been  given  him  as  a 
tantummodo  rebus  locum  habebat  part  of  the  dowry,  belong  to  him. 
quto  italic*  fuerant,  et  alienationes  We  have  amended  the  lex  Julia,  and 
inhibebat  quie  invita  muliere  fie-  introduced  a great  improvement, 
bant,  hypothecas  autem  earura  re-  This  law  only  applied  to  things  in 
rum  etrnm  volente  ea,  utrique  re-  Italy,  and  it  prohibited  alienations 
medium  imposuimus,  ut  et  in  eas  made  against  the  wishes  of  the  wife, 
res  quse  in  provinciali  solo  posit*  and  mortgages  made  even  with  her 
sunt,  interdicta  sit  alienatio  vel  ob-  consent.  Wishing  to  amend  the  law 
ligatio,  et  neutrum  eorum  neque  on  each  of  these  points,  we  have  de- 
consentientibus  mulieribus  prove-  dared  that  the  prohibition  of  alie- 
dat,  ne  sexus  muliebm  fragilitas  nation  or  mortgage  shall  extend  to 
in  pemiciem  substantive  earum  con-  immoveables  in  the  provinces,  and 
verteretur.  that  neither  alienation  nor  mort- 

gage shall  be  made  even  with  the 
consent  of  the  wife,  lest  the  weak- 
ness of  the  female  sex  should  be 
abused  to  the  detriment  of  their 
fortunes. 

Gai.  ii.  62,  63;  C.  v.  13.  15. 

The  power  of  alienating  belongs  to  the  owner,  and  to  him 
only ; and  every  owner  can  alienate  the  thing  belonging  to 
him.  There  are,  however,  exceptions  to  the  rule,  and  these 
exceptions  form  the  subject  of  this  Title. 

The  do8  of  the  wife  belonged  to  the  husband,  and  his  rights 
over  it  were  in  the  ancient  law  unrestricted.  Gradually  a 
restraint  was  imposed  on  them,  first,  by  the  obligation  to  give 
up,  after  the  dissolution  of  the  marriage,  those  things  of  which 
the  value  had  not  been  estimated  ; next  by  the  lex  Julia  de 
adulteriis  a pl-ebwcitum  of  the  time  of  Augustus,  by  which, 
as  Paul,  in  his  Sentences,  ii.  21,  informs  us  ‘ Cavetur  ne 
dotale  prcedium  maritus  invita  uxore  alienet ; ’ that  is,  it 
rendered  the  consent  of  the  wife  necessary  for  the  alienation 
of  immoveables,  and  also  prevented  mortgage  of  immoveables 
even  with  the  wife’s  consent,  a distinction  evidently  arising 
from  it  being  apprehended  that  a woman  would  be  more 
easily  persuaded  to  consent  to  mortgage  than  to  sell  her  pro- 
perty. In  the  same  way  the  senatus  consultum  Velleianum 
prevented  a woman  placing  herself  under  an  obligation  for 
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another  person,  but  did  not  prevent  her  making  a gift.  (D. 
xvi.  1.4.  1.)  Any  one  can  understand  what  they  are  doing 
when  they  sell  or  give  a thing,  but  may  easily  not  be  aware 
how  much  is  involved  when  they  comply  with  the  legal  forms 
of  mortgage  or  guarantee. 

As  a general  rule  dotes  were  given  on  the  condition  that, 
after  the  dissolution  of  the  marriage,  the  things  given  should 
belong  to  the  wife  or  her  heirs  ; but  a special  agreement  might 
decide  that  they  should  belong  to  the  husband  ; and  then,  if 
alienated  by  him  during  the  marriage,  they  could  not  be  re- 
claimed on  its  dissolution.  (D.  xxiii.  5.  17.) 

Under  Justinian  immoveables  forming  part  of  a dos,  where- 
ever  situated,  could  no  longer  be  either  sold  or  subjected  to 
a hypotheca,  even  with  the  wife’s  consent. 


1.  Contra  autem  creditor  pignus 
ex  pactione.qu&mvis  ejus  ea  res  non 
sit,  alienare  potest.  Sed  hoc  forsitnn 
ideovidetur  fieri  quod  voluntate  de- 
bitors intelligitur  pignus  alienari, 
qui  ab  initio  contractus  pactus  est 
ut  liceret  creditori  pi  gnus  venders, 
si  pecunia  non  solvatur.  Sed  ne 
creditores  jus  suum  persequi  im- 
pedirentur,  neque  debitores  temere 
suarurn  rerum  dominium  amittere 
videantur,  nostra  constitutione  con- 
sultum  est,  et  certus  modus  imposi- 
tus  est  per  quern  pignorum  distrac- 
tio  possit  procedere : cujus  tenore 
utrique  parti  creditorum  et  debito- 
rum  satis  abundeque  provisum  est. 


1.  On  the  other  hand,  a creditor 
may,  according  to  agreement,  alienate 
a pledge,  although  the  thing  is  not 
his  own  property.  But  this  alienation 
may  perhaps  be  considered  as  taking 
place  by  the  intention  of  the  debtor, 
who  in  making  the  contract  has 
agreed  that  the  creditor  might  sell 
the  thing  pledged,  if  the  debt  were 
not  paid.  But  that  creditors  might 
not  be  impeded  in  the  pursuit  of 
their  rights,  nor  debtors  seem  too 
easily  deprived  of  their  property,  a 
provision  has  been  made  by  our 
constitution  establishing  a fixed 
method  of  procedure  for  the  sale  of 
pledges,  by  which  the  respective 
interests  of  the  creditor  and  debtor 
have  been  fully  secured. 


Oil.  ii.  64 ; C.  viii.  34.  3,  pr.  et  teq. 


The  power  of  a creditor  to  sell  the  thing  pledged,  forming 
an  exception  to  the  rule  that  none  but  the  owner  could  alien- 
ate, was  bo  necessary  a part  of  his  rights  that  it  could  not  be 
taken  from  him  even  by  express  agreement ; and  an  agree- 
ment ne  vendere  liceat  had  no  other  effect  than  to  make  it 
necessary  for  the  creditor  to  give  the  debtor  notice  of  his  in- 
tention to  sell.  (D.  xiii.  7.  4-6.)  Justinian,  by  his  constitu- 
tion, permitted  the  parties  to  fix  the  time,  and  place,  and 
manner  of  sale  at  their  pleasure,  and  it  was  only  if  there  was 
no  special  agreement  that  the  regulations  of  his  constitution 
were  to  take  effect. 

Tutors  and  curators  might,  in  certain  cases,  alienate  the 
goods  of  their  pupils  and  of  those  committed  to  their  care  ; 
but,  at  any  rate  in  the  later  times  of  law,  they  had  to  obtain 
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the  permission  of  a magistrate 
moveables.  (See  C.  v.  37.  22. 

2.  Nuucadraonendisumusneque 
pupillum  neque  pupillam,  ullam 
rem  sine  tutoris  auctoritate  alienare 
poase.  Ideoque  si  mutuam  pecu- 
niam  sine  tutoris  auctoritate  alictii 
dederit,non  contrahit  obligationem, 
quia  pecuniam  non  faeit  accipientis; 
ideoque  minimi  vindicari  possunt, 
sicubi  extent.  Sed  si  iiumiui  quos 
mutuos  dedit,  ab  eo  qui  accepit, 
buna  tide  consunipti  sunt,  cundici 
possunt ; si  mala  fide,  ad  exhiben- 
dum  de  his  agi  potest.  At  ex  con- 
trario,  omnea  res  pupillo  et  pupillai 
sine  tuloris  auetoritate  recte  dari 
possunt.  Ideoque  si  debitor  pu- 
pillo solvat,  neeessaria  eat  debitori 
tutoris  auctoritas  ; aliotpuin  non 
liberabitur.  Sed  hoc  etiam  evi- 
dentissima  ratione  statutum  est  in 
constitutione,  quam  ad  Cicsarienses 
advocates  ex  suggestioneTriboniani 
viri  eminentissimi,  quiestoris  sacri 
palatii  nostri,  promulgavimus : qua 
dispositum  est,  ita  licere  tutori  vel 
curatori  debitorem  pupillarem  sol- 
vere,  ut  prius  judicialis  eententia 
sine  omni  damno  celebrata  hoc  per- 
mittat ; quo  subsecuto,  si  et  judex 
pronuntiaverit  et  debitor  solverit, 
sequatur  hujusmodi  solutionem 
plenissima  eecuritas.  Sin  nutein 
aliter  quam  deposuimus  solutio 
facta  fuerit,  pecuniam  autem  sal- 
vam  habeat  pupillus  aut  ex  ea  locu- 
pletior  sit,  et  ltd  hue  eamdem  pecu- 
niiesuinniampetat,perexceptionem 
doli  mali  poterit  submoven.  Quod 
si  aut  male  consumpserit  aut  furto 
amiserit,  nihil  proderit  debitori  doli 
mali  exceptio,  sed  nihilominus 
damnabitur,  quia  temere  sine  tutoris 
auctoritate  et  non  secundum  nos- 
trum dispositionem  solvent  Sed 
ex  diverse  pupilli  vel  pupillas  sol- 
vere sine  tutoris  auctontate  non 
possunt ; quia  id  quod  solvunt  non 
fit  aecipientis,  cum  scilicet  nullius 
rei  alienntin  eis  sine  tutoris  auc- 
toritate conceesa  est 


for  the  alienation  of  rural  im- 

) 

2.  It  must  here  be  observed,  that 
no  pupil  of  either  sex  can  slienate 
anything  without  the  authority  of  a 
tutor.  If,  therefore,  a pupil,  without 
the  tutor's  authority,  lend  any  one 
money,  the  pupil  does  not  contract 
an  obligation  ; for  he  does  not  make 
the  money  the  property  of  the  re- 
ceiver, anci  the  pieces  of  money  may 
be  claimed  by  vindication,  if  they  still 
exist.  But  supposing  these  pieces 
which  the  pupil  has  lent  are  con- 
sumed by  the  borrower,  then,  if  they 
are  so  buna  Jidr,  a personal  action 
may  be  brought ; if  mala  Jitle,  an 
action  ad  exhihendum.  On  the  con- 
trary, the  pupil  of  either  sex  may 
acquire  anything  whatsoeverwithout 
the  authority  of  the  tutor;  and  there- 
fore when  a debtor  pays  a pupil,  the 
debtor  must  have  the  authority  of 
the  tutor,  or  he  does  not  free  himself 
from  the  debt.  And  we  have,  for 
very  obvious  reasons,  declared  by  a 
constitution,  published  to  the  advo- 
cates of  Ctesarea  on  the  suggestion 
of  the  very  eminent  Tribonian, 
quaestor  of  our  sacred  palnce,  that 
the  debtor  of  a pupil  may  make  pay- 
ment to  the  tutor  or  curator,  first 
receiving  permission  by  the  sentence 
of  a judge,  obtained  free  of  all  ex- 
penses, and  if  these  forms  are  ob- 
served, a payment  made  according  to 
the  sentence  of  the  judge  will  give 
the  debtor  the  mostcomplete  security. 
If  payment  is  made,  not  according  to 
the  inode  we  have  sanctioned,  the 
upil  who  has  the  money  still  safe  in 
is  possession,  or  has  been  made 
richer  by  it,  may,  if  he  demand  again 
the  same  sum,  be  repelled  by  ail 
exception  of  doltu  malu.i.  But  if  he 
has  spent  the  money  uselessly,  or 
lost  it  by  theft,  the  debtor  cannot 
prufi  t by  the  exception  of  dnlu * mabm, 
and  he  will  be  condemned  to  pay 
over  again,  because  he  has  paid  in  a 
rash  manner,  without  the  authority 
of  the  tutor,  and  has  not  conformed 
to  our  rules.  On  the  other  hand, 
pupils  of  either  sex  cannot  pay  with- 
out the  authority  of  the  tutor,  be- 
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cause  that  which  they  pay  does  not 
thereby  become  the  property  of  the 
person  who  receives  it,  as  they  are 
incapable  of  alienating  anything 
without  the  authority  of  the  tutor. 

Gai.  ii.  80.  82-84 ; C.  v.  37.  25 ; 1).  xlvi.  3.  14.  8. 

The  pupil  might  make  his  condition  better,  but  not  worse. 
(See  Bk.  i.  Tit.  21.)  He  could  not  transfer  the  property  in 
anything  belonging  to  him,  but  he  could  acquire  the  property 
in  anything  transferred  to  him.  If,  therefore,  he  paid  any- 
thing, he  could  not  transfer  the  property  in  the  money  he 
paid  to  the  creditor,  and  therefore  his  payment  was  of  no  ef- 
fect. Nor  could  he  lend  anything  under  the  contract  called 
mutuum, , the  essence  of  which  was  that  the  thing  lent  be- 
came the  property  of  the  borrower,  who  bound  himself  to 
give  back  a thing  of  equal  value.  (See  Bk.  iii.  Tit.  14.)  If  the 
'pupil  attempted  to  lend  a thing  in  this  way,  the  thing  lent 
could  be  recovered  by  vindication,  if  it  were  possible  that  the 
actual  thing  should  be  restored  ; if  not,  its  value  could  be  re- 
covered by  a personal  action  ( condictio ) against  the  borrower ; 
or  if  the  borrower  had  been  guilty  of  mala  fides,  by  an  actio 
ad  exhibendum,  that  is,  the  borrower  was  called  upon  to  pro- 
duce the  thing  borrowed ; and  on  his  being  found  unable  to 
do  so,  he  was  condemned  to  pay  not  only  the  value  of  the 
thing,  but  damages  to  compensate  for  the  injury  inflicted. 

If  the  debtor  made  a payment  to  the  pupil,  that  which  he 
paid  became  the  property  of  the  pupil ; and  as  the  pupil  could 
not  make  his  condition  worse,  he  could  not  extinguish  debts 
due  to  him  ; and  thus  the  debt  was  still  owing,  although  the 
pupil  retained  what  was  paid  him.  If  the  tutor  authorized 
the  payment,  the  debt  was  extinguished  ; but  the  pupil  had  a 
right  to  receive  from  the  tutor  the  money  paid ; and  if  he 
could  not  obtain  it  from  him,  the  praator  would,  under  certain 
circumstances,  grant  a restitutio  in  integrum  (see  note  on 
introductory  paragraph  of  Bk.  i.  Tit.  23),  and  the  creditor 
would  then  be  obliged  to  pay  over  again,  in  order  that  the 
pupil  might  be  kept  free  from  all  loss.  It  was  to  guard 
against  this  that  Justinian,  in  the  constitution  alluded  to  in 
the  text,  provided  a means  whereby  the  creditor  should  have 
plenissima  securitas. 

Tit.  IX.  PER  QUAS  PERSONAS  NOBIS 
ACQUIRITUR. 

Acquiritur  nobis  non  solum  per  We  acquire  not  only  by  ourselves, 
noametipaos,  sedetiam  per  eoaquoa  but  also  by  those  whom  we  have  in 
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in  potentate  habemus,  item  per  ser-  our  power  ; also  by  slaves,  of  whom 
vos  in  quibus  usumfructum  babe-  we  have  the  usufruct;  and  by  those 
muB,  item  per  homines  liberos  et  freemen  and  slaves  belonging  to 
servos  alienos  qnos  bona  tide  pos-  others  whom  we  possess  bona  Jide. 
xidemus  : de  quibus  singulis  dili-  Let  us  examine  separately  these  dif- 
gentius  dispiciamus.  ferent  cases. 

Gai.  ii.  86. 


Tlte  rule  of  law  was,  that  no  one  could  acquire  through 
another  person ; but  if  persons  in  the  power  of  another  ac- 
quired anything,  that  which  they  acquired  became,  by  the 
mere  force  of  their  position,  the  property  of  the  person  in 
whose  power  they  were ; and  thus  the  rule  may  be,  perhaps, 
more  accurately  expressed  by  saying  that  nothing  could  be 
acquired  per  extraneam personam,  i.e.  through  a person  who 
was  not  in  the  familia  of  the  acquirer. 


1.  Igitur  liberi  nostri  utriusque 
sexus,  quos  in  potestate  habemus, 
olimquidemquidquid  ad  eos  perve- 
nerat  (execptis  videlicet  castrensi- 
bus  peculiis),  hoc  parentibus  suis 
acquirebant  sine  uua  distinctions. 
Et  hoc  itaparentium  fiebat.ut  esset 
eis  licentia,  quod  per  unum  vel  unam 
eorum  acquisition  est,  alii  tilio  vel 
extraneo  donare  vel  vendere  vel, 
quocumque  modo  voluerant,  adpli- 
care.  Quodnobisinhumanum visum 
est  et,  generali  constitutioneemissa, 
et  liberis  pepercimus  et  patribus 
debitum  rescrvavimua.  Suncitum 
etenim  a nobis  est,  ut  si  quid  ex  re 
patris  ei  obveniat,  hoc  secundum 
antiquam  observationem  totum  pa- 
renti  acquirat;  quae  enim  invidia 
est,  quod  ex  patris  occasione  pro- 
fectum  est,  hoc  ad  eum  reverti  ? 
Quod  autem  ex  alia  causa  sibi  filius- 
familias  acquisivit,  huj  us  usumfrue- 
tum  patri  quidem  acquirat,  domi- 
nium autemapudpumremnneat;  ne 
quod  ei  suis  laboribus  vel  prospera 
fortune  accessit,  hoc  ad  alium  per- 
veniens  luctuosum  ei  procedat. 

Gai.  ii.  87 


1.  Formerly,  all  that  children  unde# 
power  of  either  sex  acquired,  except- 
ing castrensia  peculia,  was  without 
distinction  acquired  for  the  benefit  of 
their  parents  ; so  much  so,  that  the 
paterfamilias  who  had  thus  acquired 
anything  through  one  of  his  children, 
could  give  or  sell,  or  transfer  it  in 
any  way  he  pleased  to  another  child 
or  to  a stranger.  This  appeared  to 
us  very  harsh, and  byageneral  consti- 
tution we  have  relieved  the  children, 
and  yet  reserved  for  the  parents  all 
that  was  due  to  them.  We  have 
declared  that  all  which  the  child 
obtains  by  means  of  the  fortune  of 
the  father,  shall,  according  to  the  old 
law,  be  acquired  entirely  for  the 
father’s  benefit : for  what  hardship  is 
there  in  that  which  comes  from  the 
father  returning  to  him  ? But  of 
everything  that  the  JUiusfamHUu  ac- 

auiree  in  anv  other  wav,  the  father 
tall  have  the  usufruct,  but  the  son 
shall  retain  the  ownership,  so  that 
another  may  not  reap  the  profit  of 
that  which  the  son  has  gained  by  his 
labour  or  good  fortune. 

C.  vi.  01.  0. 


The  Jiliusfamilias  could  not,  in  the  strict  law  of  Rome, 
have  any  property  of  his  own.  Sometimes,  however,  the  father 
permitted  the  son  to  have  what  was  called  a peculium,  that 
is,  a certain  amount  of  property  placed  under  his  exclusive 
control.  This  peculium  remained  in  law  the  property  of  the 
father,  but  the  son  had  the  disposition  and  management  of  it 
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by  his  father’s  permission,  and  as  long  as  it  remained  in  the 
son’s  possession  it  was,  as  far  as  I regarded  third  persons,  ex- 
actly like  property  really  belonging  to  the  son  only.  (See 
Tit.  12.  1.  of  this  Book.)  In  the  early  times  of  the  Empire  a 
filiusfamilias  came  to  have,  under  the  name  of  castrense 
peculium,  property  quite  independent  of  his  father.  This 
castrense  peculium,  consisted  of  all  that  was  given  to  a son 
when  setting  out  upon  military  service,  or  acquired  while  that 
service  lasted.  This  belonged  to  the  son  as  completely  as  if 
he  had  been  sui  juris,  and  he  had  full  power  of  disposing  of 
it  either  during  his  lifetime  or  by  testament.  Filii  families 
in  castrensi  peculio  vice  patrum  familiarum  funguntur. 
(D.  xiv.  6.  2.)  If,  however,  he  did  not  choose  to  exercise  his 
power  of  disposing  of  it  by  testament,  his  father  took  it  at 
his  death,  not  as  succeeding  to  it  ab  intestate,  but  as  the 
claimant  of  a peculium.  (See  Tit.  12.  pr.)  A further  benefit 
was  extended  to  the  filiusfamilias  by  the  institution  of  the 
quasi-castrense  peculium,  a privilege  given  to  certain  civil 
functionaries,  corresponding  to  that  given  by  the  castrense 
peculium  to  soldiers.  Constantine,  by  a constitution  (C.  xii. 
31),  placed  on  the  footing  of  the  castrense  peculium  things 
which  a filiusfamilias,  who  was  an  officer  of  the  palace,  re- 
ceived from  the  emperor  or  gained  by  his  own  economy.  The 
same  advantage  was  subsequently  extended  to  many  other 
functionaries,  as  well  as  to  advocates  and  certain  ecclesiastical 
dignitaries.  The  quasi-castrense  peculium  must  have  ex- 
isted in  the  time  of  Ulpian  (D.  xxxvi.  1.  1.  6;  xxxvii.  13.  3. 
5),  unless  the  passages  in  the  Digest  in  which  he  alludes  to 
it  are  interpolated,  but  under  what  form  it  then  existed  we 
do  not  know.  In  one  respect  it  slightly  differed  from  the 
castrense  peculium ; for  the  power  of  disposing  of  it  by  testa- 
ment did  Dot  always  accompany  it,  but  was  only  given  to  the 
more  privileged  classes  of  those  who  were  allowed  to  have  such 
a peculium.  Justinian,  however,  altered  this,  and  gave  the 
power  of  disposing  of  it  by  testament  to  every  one  who  had  a 
quasi-castrense  peculium.  (See  Tit.  11.  6.)  Constantine 
also  introduced  another  kind  of  peculium,  termed  the  pecu- 
lium adventitium.  This  consisted  of  everything  received  by 
a filiusfamilias  in  succeeding,  whether  by  testament  or  not, 
to  his  mother.  (C.  vi.  60. 1.)  Subsequent  emperors  included 
in  it  all  received  by  succession  or  as  a gift  from  maternal 
ascendants  (C.  vi.  60.  2),  or  by  one  of  two  married  persons 
from  the  other  (C.  vi.  60.  1);  and  Justinian,  as  we  learn  from 
the  text,  included  under  the  peculium  adventitium  all  that 
came  to  the  son  from  any  other  source  than  from  the  father 
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himself.  The  father  had  the  usufruct  of  the  peculium  ad- 
ventitium, and  it  was  only  the  ownership  that  was  held  by 
the  son.  The  peculium  which  came  to  the  son  as  part  of 
the  father’s  property,  and  which  continued  to  belong  to  the 
father,  has  been  termed  by  commentators  profectitium , be- 
cause it  comes  ( projiciscitur ) from  the  father. 

The  peculium  in  the  time  of  Justinian,  therefore,  if  profec- 
titium, belonged  to  the  father ; in  all  other  cases  it  belonged 
to  the  son  ; but  the  father  had  the  usufruct  of  the  peculium 
adventitium,  while  the  son  had  as  full  power  over  the  cas- 
trense  or  q u asi-cas tre nse  peculium  as  if  he  had  been  su  i juris. 

2.  Hocquoque  a nobisdispositum  2.  We  have  also  made  Rome  regu- 
est et  in  easpeeieubi  parens, enian-  lations  with  respect  to  the  power 
cipando  liberum,  ex  rebus  qu®  acqui-  which  under  former  constitutions  a 
sitionem  effugiunt,sibi  tertiam  par-  father  had,  when  emancipating  his 
temretineresi  voluerat,licentiamex  children,  of  deducting  a third  part 
anterioribus  constitutionibus  habe-  from  the  things  over  which  he  had 
bat,  quasi  pro  pretio  quodammodo  no  right  of  acquisition,  as  if  this  were 
emancipationis ; et  inhumanum  the  price  of  the  emancipation.  It 
quiddam  accidebat,  ut  filius  rerum  seemed  very  hard  that  the  son  should 
euarum,  ex  hac  emancipations,  do-  thus  be  deprived  by  emancipation  of 
minio  pro  parte  tertia  aefraudetur,  a third  part  of  his  property,  and  that 
et  quod  honoris  ei  ex  emancipations  what  he  gained  in  honour  by  being 
additum  est,  quod  sui  juris  elfectus  emancipated  he  should  losein  fortune, 
est,  hoc  per  rerum  duninutionem  We  have  therefore  enacted  that  the 
decrescat.  Ideoque  statuimus  ut  father,  instead  of  retaining  a third  as 
parens,  pro  tertia  eorum  bonorum  owner,  shall  retain  half  as  usufruc- 
partedominiiquamretinerepoterat,  tuary.  Thus  the  ownership  in  the 
aimidiam,  non  dominii  rerum,  sed  whole  will  remain  with  the  son,  un- 
ususfructus  rotineat:  ita  etenim  res  impaired,  while  the  father  will  enjoy 
intact®  apud  filiumremanebunt,  et  the  benefits  of  a larger  portion,  the 
pater  ampliore  summa  fruetur,  pro  half,  namely,  instead  of  the  third, 
tertia  dimidia  potiturus. 

C.  vi.  61.  6.  3. 

The  usufruct  of  the  father  over  things,  the  ownership  of 
which,  as  part  of  the  peculium  adventitium,  belonged  to  the 
son,  would  be  lost  by  emancipation.  It  was  as  an  equivalent 
for  this  that  the  property  in  one-third  of  these  things  was 
given  to  the  father  on  emancipation.  Justinian  substitutes 
the  usufruct  of  one-half,  for  the  ownership  of  one-third. 

3.  Item  nobis  acquiritur  quod  3.  So,  too,  all  that  our  slaves  ac- 
servinostriextraditionenanciscun-  (juire  by  tradition,  or  stipulation,  or 
tur,  sive  quid  stipulentur,  vel  ex  in  any  other  way,  is  acquired  for  us  ; 
qualibet  alia  causa  acquirant:  hoc  and  that  even  without  our  knowledge 
enim  nobis  et  ignoranti bus  et  invitis  and  Bgainst  our  wishes.  For  the 
ohvenit ; ipse  enim  servug  qui  in  slave  who  is  in  the  power  of  any  one 
potentate  alterius  est,  nihil  suuin  cannot  himself  have  anything  ns  his 
habere  potest.  Sed  si  lieres  institu-  own.  And  if  he  is  instituted  heir,  he 
t us  sit,  non  alias  nisi  nostro  jussu  eannotenterontheinheritanceexcept 
hereditatem  adirepotest;  etsi  nobis  by  our  direction.  And  if  he  enters 
jubentibus  adierit,  nobis  hereditns  bv  our  direction,  we  acquire  the  inhe- 
acquiritur,  perinde  ac  si  nos  ipei  rftance  exactly  as  if  we  had  ourselves 
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heredea  instituti  esaemus  ; et  con- 
venienter  scilicet  nobis  legntum  per 
eos  acquiritur.  Non  solum  autem 
proprietas  per  eos  quog  in  po  testa  to 
hubemus,  nobis acquiritur,  sod  eti&m 
possessio;  cujuscumque  enim  rei 
posse-sionem  adepti  fiterint,  id  noa 
poasidere  videmur  : unde  etiam  per 
eos  usucapio  Tel  longi  temporis 
possessio  nobis  accedit. 

Oil.  ii 


been  instituted  heirs.  Legacies, again, 
are  equally  acquired  for  us  by  our 
slaves.  A nd  it  is  not  only  the  owner- 
ship which  is  acquired  for  us  by  those 
whom  we  have  in  our  power,  but 
also  the  possession.  Everything,  of 
which  they  have  obtained  possession, 
we  are  considered  to  possess,  and 
consequently  we  have  through  them 
the  benefits  of  usucapion  and  pos- 
session lotu/i  temporis. 

87.  89. 


All  that  the  slave  had  belonged  to  his  master ; and  this  rule 
■was  subject  to  no  exceptions  such  as  those  which  the  indul- 
gence of  the  emperors  introduced  for  the  benefit  of  the Jiliua- 
familiae.  His  peculium  was  always  at  the  disposition  of  his 
master,  and  it  made  no  difference  what  was  the  mode  in  which 
he  acquired : he  acquired  it  for  his  master  even  though  his 
master  bad  not  consented  or  even  known  of  the  acquisition. 
Therefore,  if  the  slave  received  anything  in  pursuance  of  a 
stipulation  (give  quid  stipulentur),  he  acquired  it  for  his 
master,  although  he  could  not  bind  his  master  by  promising 
anything  to  a person  who  stipulated  for  anything  from  him. 
The  slave  could  not  make  his  master’s  condition  worse ; and  as 
an  inheritance  might  be  more  onerous  than  lucrative,  for  the 
debts  of  the  deceased,  which  the  heir  was  bound  to  pay,  might 
exceed  the  value  of  his  property,  a slave  was  not  permitted  to 
accept  an  inheritance,  except  by  his  master’s  express  command. 
A legacy,  on  the  other  hand,  could  not  be  otherwise  than  ad- 
vantageous, and  therefore  a legacy  given  to  a slave  immedi- 
ately belonged  to  his  master.  There  was  a minor  difference 
between  the  institution  of  a slave  as  heir,  and  a gift  to  him  of 
a legacy,  which  deserves  mention.  The  right  to  a legacy  dated 
from  the  death  of  the  deceased ; the  right  to  an  inheritance 
dated  from  the  time  of  entering  on  an  inheritance.  The  slave, 
therefore,  acquired  a legacy  for  the  benefit  of  the  master  to 
whom  he  belonged  at  the  time  when  the  deceased  died ; but  a 
slave  instituted  heir,  acquired  for  the  master  to  whom  he  be- 
longed at  the  time  of  entering  on  the  inheritance.  If,  therefore, 
the  slave  changed  masters  or  became  free  between  these  times, 
he  acquired  a legacy  for  his  former  master,  but  took  an  inhe- 
ritance for  his  new  master,  or,  if  free,  for  himself. 

The  physical  fact  of  possession  might  be  accomplished 
through  a slave,  but  not  the  intention,  which  was  requisite 
for  legal  possession.  It  was  necessary  that  the  master  should 
have  the  intention  of  treating  the  thing  possessed  by  the 
slave  as  if  he  himself  were  the  owner.  Animo  nostro,  says 
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Paul,  corpore  etiam  alieno,  possulemun.  (D.  xli.  2.  3.  12.) 
The  master  could  not,  therefore,  acquire  through  the  slave 
legal  possession,  as  opposed  to  mere  detention,  without  his 
knowledge  and  consent,  as  he  could  acquire  ownership ; ex- 
cept, indeed,  when  the  slave  possessed  a thing  as  part  of  his 
peculium,  for  then  the  permission  to  have  a peculium  was 
considered  as  enabling  the  slave  to  exercise  the  intention  of 


ownership.  (D.  xli.  2.  1.  5.) 

4.  Be  iis  autem  servis  in  quibus 
tanturn  usumfructura  habemus,  ita 
placuit,  utquidquid  ex  re  nostra  vel 
ex  operibus  suis  acquirant,  id  nobis 
adjieiatur ; quod  vero  extra  eaa 
causas  persecute  sunt,  id  ad  domi- 
num  proprietatis  pertineat  : itnque 
si  is  semis  heres  institutus  Bit,  le- 
gatumve  quid  ei  aut  donatura  fuerit 
non  usufructuario  sed  domino  pro- 
prietatis  acquiritur.  Idem  placet  et 
de  eo  qui  a nobis  boua  tide  possi- 
detur,  sive  is  liber  sit,  sive  alienus 
servus : quod  enim  placuit  de  usu- 
fructuario,  idem  placet  et  de  boua 
fide  possessore  : itaque  quod  extra 
istas  duas  causas  acquiritur,  id  vel 
ad  ipsum  pertinet,  si  liber  est,  vel 
ad  dominum,  si  servus  est.  Sed 
bonse  lidei  possessor,  cum  usucep- 
erit  servum.  quia  eo  modo  dominos 
fit,  ex  omnibus  causis  per  eura  sibi 
acquirere  potest;  fructuarius  vero 
usucapere  non  potest,  primum  quia 
non  possidet,  sed  habi  t jus  utendi 
fruendi,  deinde  quia  sett  servum 
alienum  esse.  Non  solum  autem 
proprietas  per  eos  servos  in  quibus 
iLsumfructum  liabemus  vel  quos 
bona  fide  possidemus.  aut  per  li- 
berum personam  qua:  bona  fide  no- 
bis servit,  nobis  acquiritur,  sed 
etiam  possessio.  Loquimur  autem 
in  utriusque  persona  secundum  de- 
finitionem  quam  proxime  exposui- 
mus,  id  est,  si  quam  possessionem 
ex  re  nostra  vel  ex  suis  operibus 
adepti  fuerint. 


Gai.  i: 


4.  As  to  slaves  of  whom  we  have 
only  the  usufruct,  it  has  been  decided 
that  whatever  they  acquire  by  means 
of  anything  belonging  to  us,  or  by 
their  own  labour,  shall  belong  to  us  ; 
but  that  all  thev  acquire  from  any 
other  source  bLsU  belong  to  the 
owner.  So  if  a slave  is  made  heir, 
or  anvthing  is  given  him  as  a legacy 
or  gift,  it  is  the  owner,  not  the  usu- 
fructuary who  receives  the  benefit  of 
the  acquisition.  It  is  the  same  with 
regard  to  any  one  whom  we  possess 
bona  Jide,  whether  a freeman  or  the 
slave  of  another  person  (for  the  rule 
with  regard  to  the  usufructuary  holds 
good  with  regard  to  the  bona  Jkle 
possessor),  everything  the  person 
possessed  acquires,  except  from  one 
of  the  two  sources  above-mentioned, 
belongs  to  bimself,  if  he  is  a free- 
man, and  to  his  master,  if  be  is  a 
slave.  When  the  bona  Jide  possessor 
has  gained  the  property  in  the  slave 
by  usucapion,  he.  of  course,  becomes 
the  owner,  nnd  all  that  the  slave  ac- 
quires is  acquired  for  him.  But  the 
usufructuary  cannot  acquire  by  use  ; 
first,  because  he  has  not  the  posses- 
sion, but  only  the  right  of  usufruct  ; 
and  secondly,  because  he  knows  that 
the  slave  belongs  to  another.  It  is 
not  only  the  ownership  that  is  ac- 
quired for  us  by  the  slaves  of  whom 
we  have  the  usufruct,  or  whom  we 
possess  bona  Jide,  or  by  a free  person 
whom  we  employ  as  our  slave  bona 
Jide ; we  acquire  also  the  pi  ssession. 
But  in  saying  this  we  must  be  under- 
stood, with  regard  to  both  slaves  and 
freemen,  to  adhere  to  the  distinction 
laid  down  previously,  and  to  refer  only 
to  the  possession  they  have  obtained 
by  means  of  something  belonging  to 
us.  or  by  their  own  labour, 
i.  91-94. 
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The  usufructuary  was  entitled  to  the  fruits  of  the  slave,  that 
is,  to  his  services,  and  to  the  profits  derived  from  letting  out 
his  services  to  others ; but  what  the  slave  acquired  by  stipula- 
tion, gift,  legacy,  or  similar  means,  was  no  part  of  the  fruits, 
and,  therefore,  did  not  belong  to  the  usufructuary.  If  the 
means  of  acquisition  were  derived  from  the  usufructuary,  as, 
for  instance,  if  the  slave  acquired  by  parting  with  any  of  the 
produce,  then  the  case  would  be  different. 

What  is  true  of  the  usufructuary,  is  true  also  of  a bona  fide 
possessor  either  of  the  slave  of  another,  or  of  a person,  in 
fact,  free,  but  honestly  believed  to  be  a slave.  And  the  bona 
fide  possessor  has  the  advantage  over  the  usufructuary  pointed 
out  in  the  text,  that  as  he  has  the  possession,  which  no  usu- 
fructuary can  have,  for  no  usufructuary  intends  to  treat  the 
thing  as  if  he  were  the  owner,  this  possession  may,  if  continued 
long  enough,  give  the  rights  of  usucapion  over  a moveable, 
or  of  possessio  longi  temper i a over  an  immoveable. 


6.  Ex  his  itaquc  apparet,perlibe- 
ros  homines  quos  neque  nostro  juri 
subjectos  habemus,  neque  bona  fide 
possidemus;  item  peralienos  servos 
mquibus  neque  usumfructum  habe- 
mus neque  possessionem  jus  turn, 
nulla  ex  causa  uobis  aequiri  posse. 
Et  hoc  est  quod  dicitur,  per  extra- 
neam  personam  nihil  aequiri  posse: 
excepto  eo  quod  per  liberam  perso- 
nam, veluti  perprocuratorem,  placet 
non  solum  scientibus  sed  et  igno- 
rantibua  nobis  aequiri  possessionem, 
secundum  divi  Seven  constitulio- 
nem,et  per  hanc  possessionem  etiam 
dominium,  si  dominus  fuit  qui  tra- 
didit,  vel  usucapionem  aut  longi 
temporispnescriptionem,  si  dominus 
non  sit 


5.  Hence  it  appears  that  we  can- 
not acquire  by  means  of  free  persons 
not  in  our  power,  or  possessed  by  us 
6<ma  Jide ; nor  by  the  slave  of  an- 
other, of  whom  we  have  neither  the 
usufruct,  nor  the  possession.  Aud 
this  is  meant,  when  it  is  said,  that 
nothing  can  be  acquired  by  means 
of  a strauger;  except,  indeed,  that 
according  to  the  constitution  of  the 
Emperor  Severus,  possession  may  be 
acquired  for  us  by  a free  person,  as 
by  a procurator,  not  only  with,  but 
even  without  our  knowledge ; and, 
by  this  possession  we  acquire  the 
property,  if  it  was  the  owner  who 
delivered  the  thing,  or  the  usucapion 
or  prescription  longi  temporis,  if  it 
was  not. 


Gai.  ii.  05 ; C.  iv.  27.  1 ; D.  xli.  I.  20.  2 ; C.  vii.  32.  1. 


The  rule  of  the  older  law  was  that  no  person  Could  be  repre- 
sented per  extraneam  personam,  i.  e.  by  a person  who  was  not 
under  his  power,  in  any  of  those  acts  which  were  regulated  by 
the  civil  law.  Thus,  no  one  could  acquire  the  ownership  of  a 
thing  for  another ; if  he  received  anything,  as,  for  instance,  by 
mancipation  or  injure  cessio,  although  he  received  it  expressly 
for  another,  still  this  other  person  did  not  thereby  acquire 
the  property  in  the  thing.  But  a mere  natural  fact  such  as 
that  of  possession  could  take  place  for  the  benefit  of  one  per- 
son through  another  person,  if  the  person  for  whose  benefit  the 
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thing  was  possessed  had  but  the  intention  of  profiting  by  it, 
and  then  this  possession  might  lead  through  usucapion  to 
ownership.  If,  however,  a person  was  charged  with  the 
management  of  the  affairs  of  another,  he  could  exercise  an  in- 
tention of  possessing  for  the  benefit  of  the  person  for  whom 
he  acted,  which  a mere  stranger  could  not ; and  thus  it  was 
possible  non  solum  scientibus  sed  etiam  ignorantibus,  i.e. 
for  persons,  who  did  not  know  even  of  the  fact  of  possession, 
to  acquire  legal  possession  through  an  agent.  But,  though 
the  text  would  be  likely  to  mislead  us,  we  learn  from  the  con- 
stitution of  Severus  and  Antoninus  (vii.  32. 1 ),  that  usucapion 
did  not  commence  until  the  person,  for  whose  benefit  the 
thing  was  possessed,  knew  of  the  possession.  And  a great 
change  was  made  by  the  later  law,  which  allowed  that,  when, 
in  transferring  the  possession  to  the  procurator,  the  owner 
also  transferred  the  ownership,  this  ownership  should  be  at 
once  acquired  for  the  person  who  employed  the  procurator. 

0.  HactcnustantiBperiulmonuisse  6.  What  we  have  said  respecting 
sufficit,  quemadmodum  singula)  res  the  modes  of  the  acquisition  of  par- 
nobis  acquirantur ; nam  legatorum  ticular  things,  may  suffice  for  the 
jus,  quo  et  ipso  jure  singuhe  res  no-  present  For  we  shall  speak  more 
bis  acquiruntur,  item  fidei  eommis-  conveniently  hereafter  of  the  law  of 
sorum  ubi  singula'  res  nobis  relin-  legacies,  by  which  also  we  acquire 
quuntur,  opportunius  inferior®  loco  property  in  particular  things,  and  of 
referemus.  Videamus  itaque  nunc  jideicwnmitta,  by  which  particular 
quibus  media  per  universitatem  res  things  are  left  us.  Let  us  now  speak 
acquiruntur:  si  cui  ergo  heredes  of  the  modes  of  acquiring  perimiver- 
facti  sumus,  sive  cujus  bonorum  titatem.  If  we  are  made  heir,  or  seek 
possessionem  petierimus,  vel  si  possession  of  the  goods  of  any  one, 
quern  arrogaverimus,  vel  si  cujus  or  arrogate  any  one,  or  goods  are 
bona  libertatum  conservandarum  adjudged  to  us  in  order  to  preserve 
causa  nobis  addicts  fuerint,  ejus  res  the  liberty  of  slaves,  in  these  cases 
omnes  ad  nos  transeunt.  Ac  prius  all  that  belonged  to  the  person  to 
de  hereditatibus  dispiciamus,  qua-  whom  we  succeed  passes  to  us.  First 
rum  duplex  conditio  est,  nam  vel  let  us  treat  of  inheritances,  which 
extestamentovelab  in  testate  ad  nos  may  be  divided  into  two  kinds,  ac- 
pertinent;  et  prius  est,  ut  de  his  cording  as  they  come  to  us  by  testa* 
dispiciamus  qua)  ex  testamento  no-  ment  or  a b mterfalo.  We  will  begin 
bis  obveniunt.  Qua  in  re  neces-  with  those  which  come  to  us  by  teeta- 
sarium  est  initium  de  ordinandis  ment ; and  for  this,  it  is  necessary  in 
testamentis  exponere.  the  lirst  place,  to  explain  the  for- 

malities requisite  in  making  testa- 
ments. 

Gai.  ii.  97-100. 

We  now  pass  to  the  acquisition  of  a universitas  rerum,  to 
the  cases  in  which  one  man  succeeded  to  the  'persona  of  an- 
other, and  acquired  in  a mass  all  his  goods  and  all  his  rights. 
(See  Introd.  sec.  74.) 
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Tit.  X.  DE  TESTAMEXTIS  ORDINANDIS. 

Te*tamentum  ex  eo  appellator,  The  word  testament  is  derived 
quod  testatio  mentis  est.  from  testatio  mentis ; it  testiiies  the 

determination  of  the  mind. 

D.  xxviii.  1.  1. 

With  respect  to  this  derivation  it  is  scarcely  necessary  to  say 
that  mentum  is  merely  a termination,  and  not  derived  from 
mens.  Ulpian  (Reg.  20.1)  gives  as  a definition  of  a testament, 
mentis  nostra:  justa  contestatio,  in  id  solemniter  facta , ut 
postmortem  nostram  valent ; and  Modestinus  (D.  xxviii.  1.1 ) 
gives  voluntatis  nostrce  justa  sententia,  de  eo  quod  quis  post 
mortem  suam  fieri  vult ; the  word  justa  implying  in  each, 
that,  in  order  to  he  valid,  the  testament  must  be  made  in  com- 
pliance with  the  forms  of  law. 

1.  Sedutnibilantiquitatispenitus  1.  That  nothing  belonging  to  an- 
ignoretur,  sciendum  estolimquidem  tiquity  may  be  altogether  unknown, 
diio  genera  testamentorum  in  usu  it  is  necessary  to  observe,  that  for- 
fuisse : quorum  altero  in  pace  et  in  merly  there  were  two  kinds  of  testa- 
otio  utebantur.quod  calatis  comitiis  ments  in  use  : the  one  was  employed 
appellabant ; altero,  cum  in  pnelium  in  times  of  peace,  and  was  named 
exituri  essent,  quod  procinctuin  di-  calatis  comitiis,  the  other  was  em- 
cebatur.  Acceesit  ueinde  tertium  ployed  at  the  moment  of  setting  out 
genus  testamentorum,  quod  diceha-  to  battle,  and  was  termed  procinctum. 
tur  per  tea  et  libram,  scilicet  quia  Athirdspecieswasafterwards  added, 
per  emancipationem,  id  est,  imagi-  called  pir  as  et  libram,  being  effected 
nariain  quamdam  venditionem,  age-  by  mancipation,  that  is,  an  imagi- 
batur,  quinquetestibusetlibripende  nary  sale  in  the  presence  of  live 
civibus  ronmnis  puberibus  pnesen-  witnesses,  and  the  libripens,  all  citi- 
tibus,  et  eo  qui  fainilim  emptor  di-  zens  of  Home,  above  the  age  of 
cebatur.  Sed  ilia  quidem  priora  puberty,  together  with  him  who  was 
duo  genera  testamentorum  ex  ve-  called  the  emptor  familia.  The  two 
teribus  temporibusindesuetudinem  former  kinds  of  testaments  fell  into 
abierunt ; quod  vero  per  sea  et  li-  disuse  even  in  ancient  times ; and 
bram  fiebat,  licet  diutius  permansit,  that  made  per  as  et  libram  also,  al- 
attamen  partim.et  hoc  in  usu  esse  though  it  continued  longer  in  prae- 
desiit.  tice,  has  now  in  part  ceased  to  be 

made  use  of. 

Gar.  ii.  101-104. 

When  the  head  of  a family  died,  the  law  in  ancient  times 
determined  on  whom  his  persona,  that  is,  the  aggregate  of  his 
political  and  social  rights,  should  devolve.  But  we  cannot  say 
that  there  was  any  definite  period  of  Roman  history  when  a 
man  could  not  make  a will.  Originally,  as  we  learn  from  the 
text  which  is  borrowed  from  Gains,  testaments  were  made  in 
the  comitia  calata,  or  in  procinctu.  By  calata  comitia  is 
meant  the  comitia  curiata  summoned  (calata) for  thedespatch 
of  what  we  may  term  private  business.  This  took  place  twice 
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a year.  We  do  not  know  how  far  it  waa  open  to  any  one  at  the 
meeting  to  oppose  a testament,  or  whether  the  comitia  merely- 
registered  the  testaments  declared  in  their  presence.  Sub- 
sequently the  mode  of  making  testaments  per  as  et  libram , 
that  is,  by  a fictitious  sale,  was  introduced,  and  both  this 
mode  and  that  of  declaration  before  the  comitia  curiata  were 
used  indifferently,  nor  is  there  any  evidence  to  show  that  the 
one  form  was  considered  more  appropriate  to  the  patres  than 
the  other.  Only  members  of  the  patrician  gentes  sat  in  the 
comitia  curiata,  but  that  is  no  reason  why  the  plebeians 
should  not  have  come  before  these  comitia  to  declare  their 
testaments.  The  Twelve  Tables  declared  uti  legussit  super 
pecunia  tutelave  sua  rei,  ita  jus  esto,  that  is,  every  one’s 
testamentary  dispositions  should  be  carried  into  effect,  and 
the  necessity  for  the  provision  may  have  arisen  from  some 
kind  of  tampering  on  the  part  of  members  of  the  comitia 
with  the  testaments  of  plebeians. 

Proci net  us  properly  mean  s an  army  i n march  ing  and  fighting 
order.  Procinctus  est  exj>editus  et  armatus  exercitus  (Gai. 
ii.  101).  The  testament  is  said  to  be  product  urn,  but  pro- 
perly it  ought  to  be  in  proci nctu  factum.  Cicero  speaks  (c/e 
Or.  i.  53)  of  the  testament  in  procinctu  as  then  in  use,  and 
describes  it  as  made  sine  libra  et  tabulis,  that  is,  without  the 
forms  usual  in  the  testamentum  per  as  et  libram. 

In  the  testamentum  per  as  et  libram , the  hereditas  was  sold 
by  manci patio  to  the  purchaser.  Originally  the  testator  sold 
the  inheritance  to  the  person  who  was  really  to  be  the  heir.  The 
purchaser,  ns  Gaius  expresses  it,  heredis  locum  obtinebat,  and 
the  testator  instructed  him  how  he  wished  his  property  to  be 
disposed  of  after  his  death.  But  as  the  sale  was  irrevocable,  a 
testator  might  be  very  glad  to  escape  from  proclaiming  an  heir 
whose  position  he  could  not  afterwards  affect.  The  object  was 
attained  by  selling  the  inheritance  to  a third  person  ; and  the 
familial  emptor  came  to  be  thus  a mere  stranger,  who  was  only 
appointed  dicia  gratia,  to  go  through  the  form  of  sale.  (Gai.  ii. 
103.)  The  process  of  selling  to  this  fictitious  stranger  is  given 
at  length  in  Gaius  (ii.  104).  The  testator  summoned  five  wit- 
nesses, and  a balanceholder  ( libripens),  and  then  gave  by  man- 
cipation his  inheritance  to  the  purchaser.  The  purchaser,  on 
receiving  it,  instead  of  using  the  ordinary  form,  pronounced 
these  words,  Familiam  pecnniamque  twain  endo  mandatam 
tutela  custodelaque  mea  recipio  eaque  quo  tu  jure  testa- 
ment um  facer e possis  secundum  legem  publicam  hoc  cere 
(or,  as  some  added,  ceneaque  libra ) esto  mihi  empta : he 
then,  after  striking  the  scale  with  it,  gave  the  piece  of  copper 
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to  the  testator,  as  the  price  of  the  inheritance.  The  testator 
then  stated  aloud  the  terms  of  his  will,  if  he  wished  to  make 
his  testament  orally,  or  if  he  had  written  down  the  terms  of 
his  testament  he  produced  the  tablets  on  which  his  testament 
was  written,  and  said,  Hcec  ita,  ut  in  his  tabulis  cerisque 
scripta  sunt,  ita  do,  ita  le<jo,  ita  testor,  itaque  vos,  Quirites, 
testimonium  mihi  perhibetote.  This  announcement  of  his 
wishes  was  termed  nuncupatio.  Nuncupave  est  palam 
nominare.  (Gai.  ib.)  The  term  is  properly  applicable  to 
an  oral  statement ; but  the  expression  of  the  testator’s  wishes 
was  really  considered  as  always  made  orally,  as  the  an- 
nouncement that  the  written  documents  contained  a declara- 
tion of  the  testator’s  wishes  was  taken  as  a compendious  mode 
of  stating  what  those  wishes  were.  (Gai.  ib.) 

The  concluding  words  of  the  paragraph,  parti  m et  hoc  in 
usu  esse  desiit,  allude  to  the  change  above-mentioned  from  a 
sale  to  the  real  heir  to  a sale  to  a stranger.  The  sale  became 
a mere  matter  of  form,  and  the  testament  was  that  which  the 
testator  wrote.  When  the  mode  of  making  testaments  by  the 
calata  comitia  fell  into  disuse  we  do  not  know,  but  probably 
at  an  early  time  of  the  Republic.  The  imperial  constitutions 
(see  next  Title)  gave  all  soldiers  the  power  of  making  a testa- 
ment without  observing  the  usual  forms,  and  the  testaments 
of  soldiers  under  the  Empire  were  valid,  not  by  being  made  in 
proeinctu,  that  is,  by  virtue  of  the  army  being  regarded  as 
an  assembly  of  citizens,  but  by  the  power  which  was  given  to 
each  soldier  of  making  an  informal  testament.  In  what  way 
they  gave  greater  liberty  to  the  soldier  than  the  old  power  of 
making  the  will  in  proeinctu  we  cannot  say ; but  probably 
the  making  of  the  testament  in  proeinctu  was  connected  with 
the  taking  of  the  auspices,  and  thus  was  more  liable  to  be 
declared  informal. 

2.  Sed  prtedicta  quidem  noraina 
testamentorum  ad  jus  civile  refere- 
bantur.  Postea  vero  ex  edicto  prie- 
toris  forma  alia  faciendortim  testa- 
mentorumintrodiicta  est:  jureenim 
honorario milla emancipatio  deside- 
rabatur,  sed  septem  testium  signa 
sufficiebant,  cum  jure  civili  signa 
testium  nou  erant  necessaria. 

There  was  no  necessity, as  the  text  tells  us,  that  a written  will 
made  in  the  old  form  per  ces  et  libram  should  be  sealed.  After 
the  praetorian  form  of  making  wills  became  usual,  a senatus- 
consultum  provided  (as  we  learn  from  Paulus,  S.  R.  v.  25.6) 
that  a written  testament  should  be  made  on  tablets  of  wax. 


2.  These  three  kinds  of  testament 
belonged  to  the  civil  law,  but  after- 
wards another  kind  was  introduced 
by  the  edict  of  the  p no  tor.  By  the 
jus  tumorarium  no  sale  was  necessary, 
but  the  seals  of  seven  witnesses  were 
sufficient.  The  seals  of  witnesses 
were  not  required  by  the  civil  law. 
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These  tablets  were  held  together  at  one  margin  with  a wire,  and 
in  the  opposite  margin  there  was  a perforation  made  through 
all  the  tablets,  and  through  this  was  passed  a triple  linen 
thread,  and  then  the  tablets  were  covered  with  wax  on  the 
outside,  and  the  witnesses  placed  their  seal  (that  is,  made  a 
mark  with  their  rings)  on  this  external  wax.  It  was  also  cus- 
tomary for  them  to  write  their  names,  and  to  state  whose  will 
it  was  they  had  witnessed  (D.  xxviii.  1.  30),  but  this  was  not 
a necessary  part  of  the  form  until  made  so  by  a constitution 
of  Theodosius  and  Valentinian  (C.  vi.  23.  21).  This  consti- 
tution also  permitted  a will  to  be  made  in  a roll,  which,  if  the 
testator  wished  to  keep  the  terms  secret,  he  might  close  and 
seal  up,  leaving  the  foot  of  the  roll  open,  on  which  the 
witnesses  were  to  put  their  seals  and  subscriptions.  The 
testator  was  under  this  constitution  to  subscribe  his  name  or 
get  an  eighth  witness  to  subscribe  it  for  him. 

The  praetor,  as  the  text  informs  us,  permitted  an  heir  in- 
stituted in  a testament  to  have  the  inheritance,  even  though 
the  form  of  mancipation  was  not  gone  through.  He  could 
not,  indeed,  make  this  person  heir,  for  it  was  necessary  that 
an  heir  should  derive  his  rights  exclusively  from  the  civil 
law : but  he  gave  him  the  bonorum  possessio,  that  is,  per- 
mitted him  to  enjoy  exactly  what  he  would  have  enjoyed  if  he 
had  been  properly  constituted  heir,  and  then  usucapion  soon 
made  him  Quiritanian  owner.  (See  Bk.  ii.  Tit.  6.)  The 
prietor,  however,  required  that  the  testament  in  which  he  was 
instituted  should  have  been  made  in  the  presence  and  attested 
by  the  seals  of  seven  witnesses.  This  was  really  the  number 
of  witnesses  which  there  would  have  been,  had  the  form  of 
mancipation  been  gone  through,  if  the  libripens  and  faviilice 
emptor  were  included.  Thus  the  praetor,  while  dispensing 
with  the  mere  form  of  mancipation,  retained  exactly  the  same 
check  against  fraud,  which  that  form  would  have  afforded. 
(See  Uu>.  Reg.  28.6.) 


3.  Sed  cum  paulatim.tam  ex  usu 
hominum  qitam  ex  constitutionum 
emendationibus,  ccepit  in  unum  con- 
sonantiam  jus  civile  et  prcetorium 
j ungi,  constatutum  est  u t unn  eodem- 
ue  tempore  (quod  juB  civile  quo- 
ammodo  exigebat)  septem  testibus 
adhibitis,  et  subscriptions  teatium 
(quod  ex  constitutionibus  invention 
est)  et  ex  edicto  pnetoris  tignacula 
testamentis  impouerentur  : ut  hoc 
jus  triparti  turn  esse  videatur,  ut 
testes  quidem  et  eorum  prajsentia 


3.  But  when  the  progress  of  so- 
ciety and  the  imperial  constitutions 
had  produced  a fusion  of  the  civil 
and  the  praetorian  law,  it  was  esta- 
blished that  the  testament  should  be 
made  all  at  one  time,  in  the  presence 
of  seven  witnesses  (two  points  re- 
quired by  the  civil  law),  with  the 
subscription  of  the  witnesses  (a  for- 
mality introduced  by  the  constitu- 
tions),and  with  theirseals  appended, 
according  to  the  edict  of  the  prietor. 
Thus  the  law  of  testament  seems  to 
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mo  eontextu.testamenti  celebrandi  have  had  a triple  origin.  The  wit- 
gTatia.ajurecivili descendant;  sub-  nesses,  and  their  presence  at  one 
Bcriptiones  autem  testatoris  et  tes-  continuous  time  for  the  purpose  of 
tium  ex  sacrarum  constitutionum  giving  the  testament  the  requisite 
observations  adhibeantur,signacula  formality,  are  derived  from  the  civil 
autem  et  testium  numerus  ex  edicto  law ; the  subscriptions  of  the  testator 
preetoria.  and  witnesses,  from  the  imperial  con- 

stitutions ; and  the  seals  of  the  wit- 
nesses and  their  number,  from  the 
edict  of  the  pnetor. 

C.  vi.  23.  21. 

The  different  formalities  requisite  were  to  be  gone  through 
one  immediately  following  after  another,  so  as  to  make  the 
whole  one  transaction.  Est  autem  uno  contextu  nullum  ac- 
tum alienum  testament o intermiscere  (D.  xxviii.  1.  21.  3). 

It  was  by  the  above-mentioned  constitution,  enacted  in  the 
reign  of  Valentinian  the  Third  in  the  East,  and  of  Theodosius 
the  Second,  his  colleague,  in  the  West,  a.d.  439,  that  the  new 
form  of  testament  described  in  the  text,  and  which  received 
the  name  of  testamentum  tripartitum,  was  substituted  for  the 
ancient  ones.  But  in  the  West  the  form  per  ces  et  lihram 
was  never  quite  superseded,  and  traces  of  it  are  to  be  found 
even  in  the  middle  ages. 

4.  Sed  his  omnibus  a nostra  con-  4.  To  all  these  formalities  we  have 
stitutione.  propter  testamentorum  enacted  by  our  constitution,  as  an 
sinceritatem,ut  nulla  frausadbibea-  additional  security  for  the  genuine- 
tur, hocadditum  est;  utpermanum  ness  of  testaments,  and  to  prevent 
testatoris  vel  testium  nomen  heredis  fraud,  that  the  name  of  the  heir  shall 
exprimatur,  et  omnia  secundum  il-  be  written  in  the  handwriting  either 
liua  constitutionis  teuorem  prooe-  of  the  testator  or  of  the  witnesses; 
dant  and  that  everything  shall  be  done 

according  to  the  tenor  of  that  consti- 
tution. 

C.  vi.  25.  29. 

This  additional  formality,  imposed  by  Justinian,  was  after- 
wards abolished  by  him.  (Nov.  119.  9.) 

6.  Possunt  autem  omnes  testes  et  6.  All  the  witnesses  may  seal  the 
uno  annulo  signare  testamentum.  testament  with  the  same  seal ; for, 
Quid  enim  si  septem  annuli  una  as  Pnmponius  says,  what  if  the  en- 
sculptura  fuerint,  secundum  quod  graving  on  all  seven  seals  were  the 
Pomponio  visum  est  ? Sed  et  alieno  same  ? And  a witness  may  use  a seal 
quoque  annulo  licet  signare.  belonging  to  another  person. 

D.  xxviii.  1.  22.  2. 

6.  Testes  autem  adhiberi  possunt 
ii  cum  quibus  testamenti  factio  est. 

Sed  neque  raulier,  Deque  impuhes, 
neque  servus,  neque  furiosus,  neque 
mutus,  neque  8 Urdus,  nec  cui  bonis 


6.  Those  persons  can  be  witnesses 
with  whom  there  is  tedamenii  factio. 
But  women,  persons  under  the  age 
of  puberty,  slaves,  madmen,  dumb 
persons,  deaf  persons,  prodigals  re- 
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interdictum  eat,  nee  is  quem  leges  strained  from  having  their  property  in 
jubent  improbum  intestabilemque  their  power,  and  persons  declared  by 
esse,  possunt  in  numero  testium  ad-  law  to  be  worthless  and  incompetent 
hiben.  to  witness,  cannot  be  witnesses. 

D.  xxviii.  1.  20.  4.  7 ; D.  xxviii.  1.  20. 

When  testaments  were  made  per  ats  et  libram,  as  no  one 
could  take  part  in  the  ceremony  of  mancipation  who  did  not 
share  in  the  jus  Quiritium , no  peregrinus,  no  one  who  had  not 
the  cominercium,  could  be  a witness  to  a testament.  It  was 
equally  necessary  that  the  seller,  i e.  the  testator,  and  the  pur- 
chaser, that  is  (in  the  old  form),  the  heir,  should  share  in  the 
jus  Quiritium.  And  therefore  no  one  who  had  not  the  com- 
mercium  could  take  any  part  in  the  testamenti  factio,  the 
ceremony  of  making  a testament,  either  as  testator,  heir,  or 
witness;  and  this  was  expressed  by  saying  that  they  were  not 
persons  with  whom  there  was  testumenti  factio — not  persons, 
that  is,  with  whom  any  citizen  could  join  in  such  a ceremony. 

After  the  heir  had  ceased  to  take  a part  in  the  ceremony  of 
mancipation,  there  was  no  longer  any  necessity  for  his  having 
those  qualifications  which  enabled  him  to  join  in  the  ancient 
ceremony.  Accordingly,  any  one  who  could  take  under  a 
testament,  or  acquire  for  another,  although  unable  to  make  a 
testament,  was  then  said  to  have  the  testamenti  factio.  An 
infant,  for  instance,  a madman,  or  even  a child  born  after  the 
testator’s  death,  had  the  testamenti  factio  in  the  sense  of 
being  able  to  be  heir  (see  Tit.  19.  4),  and  a person  might 
thus  have  the  testamenti  factio  in  one  character  without 
having  it  in  another.  He  could  be  heir,  and  yet  be  unable 
to  be  a testator  or  a witness. 

Women  could  take  no  part  in  such  a solemn  legal  act  as 
mancipation,  and  therefore  could  not  be  witnesses ; nor  could 
women  make  wills  if  in  the  power  of  their  father,  or  in  the 
7 nanus  of  their  husband.  If  they  were  not  in  potestate,  nor 
in  manu,  they  could  make  a will,  provided  that  the  will  was 
confirmed  by  the  auctaritas  of  their  tutor.  By  a fictitious 
sale,  however,  coemptio  Julucice  causa,  a woman  could  free 
herself  from  the  power  of  her  tutor,  and  then  she  could  make 
a will  independently  of  him.  Infants  and  slaves  could  acquire 
by  mancipation  for  those  in  whose  power  they  were,  but  could 
not  be  witnesses.  The  prodigus  cui  bonis  interdictum  est 
was  prevented  from  using  his  rights  of  commercium,  and 
therefore  could  not  take  part  in  a mancipation.  (D.  xxviii. 
1.  18.)  The  mutus  had  not  the  testamenti.  factio , because  he 
could  not  utter  the  words  of  the  nuncvpatio,  and  the  surd  us 
also  had  not  the  testamenti  factio,  because  he  could  not  hear 
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the  words  of  the  emptor families.  (Ui.p.  Frag.  20.  13.)  By 
the  later  law,  however,  provision  was  made  for  giving  va- 
lidity to  the  wills  of  the  deaf  and  dumb.  (See  infra,  Tit. 
12.  3.) 

A person  who  was  made  intestabilis  for  a crime  could 
neither  make  a testament  nor  take  part  in  the  making  of  one. 
Among  such  persons  were  those  condemned  for  libel,  ob  car- 
men famosum  (D.  xxviii.  1.  18.  1),  for  spoliation,  repetun- 
darum  (D.  xxii.  5.  15),  or  adultery  (D.  xxii.  5.  14) ; or  who, 
having  acted  as  witnesses  to  a will,  afterwards  refused  to  ac- 
knowledge their  signature  and  seal.  (Theoph.  Faraphr.) 


7.  Sed  cum  aliquisextestibustes- 
tamenti  quidem  faciendi  tempore 
liber  existimabatur,  postea  vero  ser- 
vus  appnruit,  tam  divus  Hadrianns 
Catonio  Veroquam  posteadivi  Seve- 
ruset  Antoninus  rescripserunt,  sub- 
venire  se  ex  sua  liberalitate  testa- 
niento,  ut  sic  habeatur  atque  si  ut 
oportet  factum  esset ; cum  eo  tem- 
pore quo  testamentum  signaretur, 
omnium  consensu  hie  testis  libero- 
rum  loco  fuerit,  neque  quisquam 
esset  qui  status  ei  qumstionem  rno- 
veret. 


7.  A witness,  who  was  thought  to  . 
be  free  at  the  time  of  making  the  tes- 
tament, was  afterwards  discovered 
to  be  a slave,  and  the  Emperor  Ha- 
drian, in  his  rescript  to  Catonius 
Verus,  and  afterwards  the  Emperors 
Severus  and  Antoninus,  bv  rescript 
declared,  that  they  would  aid  such  a 
defect  in  a testament,  so  that  it 
should  be  considered  as  valid  ns  if 
made  quite  regularly ; since,  at  the 
time  when  the  testament  wus  sealed, 
this  witness  was  commonly  consi- 
dered a free  man,  and  there  was  no 
one  to  contest  his  status. 


C.  vi.  23.  1. 


Regard  was  had  only  to  what  was  the  condition  of  witnesses 
at  the  time  of  signature,  not  at  that  of  the  death  of  the  tes- 
tator. (D.  xxviii.  1.  22.  1.) 


8.  Pater  nec  non  is  qui  in  potes-  8.  A father,  and  a son  under  his 
tate  ejus  est,  item  duo  iratres  qui  power,  or  two  brothers,  under  the 
in  ejusdem  patris  potentate  sunt,  power  of  the  same  father,  may  be 
utrique  testes  in  uno  testamento  witnesses  to  the  same  testament ; 
fieri  possunt ; quia  nihil  nocet  ex  for  nothing  prevents  several  persons 
una  domo  plures  testes  alieno  ne-  of  the  same  family  being  witnesses 
gotio  adhiberi.  in  a matter  which  only  concerns  a 

stranger. 

No  one  of  the  same  family  with  the  testator  or  heir  could  be 
a witness  to  the  testament,  a family  comprising,  in  this  sense, 
the  head  and  those  under  his  power ; for  they  had  so  intimate 
a connection  with  each  other  that  they  might  be  said  to  be 
witnesses  for  themselves,  if  they  were  witnesses  for  each  other. 


0.  In  testibus  autem  non  debet 
esse,  qui  in  potestate  testatoris  est 
Sed  et  si  filiusfamilias  de  castrenai 
peculio  post  misaionem  faciat  testa- 
mentum,  nec  pater  ejus  recto  adhi- 


9.  But  no  person  under  power  of 
the  testator  can  be  a witness.  And 
if  a JUiusfan.Uias  makes  a testament 
giving  his  castrmse  pecvlntm  after 
leaving  the  army,  neither  his  father, 
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betur  testis,  nec  is  qni  in  potestate  nor  any  one  in  power  of  bis  father 
ejusdem  patrisest;  repmbatum  est  can  be  a witness.  For,  in  this  case, 
cnira  in  ea  re  domeaticum  testimo-  the  law  does  not  allow  of  the  tesii- 
nium.  monv  of  a member  of  the  same 

family. 

Gjli.  ii.  105,  100. 

This  had  been  a point  on  which  the  jurists  were  disagreed. 
Justinian  here  follows  the  opinion  of  Graius  (ii.  106),  rejecting 
that  of  Ulpian  and  Marcellus.  (D.  xxviii.  1.  20.  2.)  The 
question  could  only  arise  respecting  a testament  made  post 
missionem,  as,  if  it  were  made  during  service,  it  would  be 
entitled  to  the  exemptions  accorded  to  military  testaments. 


10.  Sed  neque  heres  scriptus  ne- 
qtte  isqui  in  potestate  ej  us  est, neque 
pater  ejus  qui  eum  habet  in  potes- 
tate.  neque  fratres  qui  in  ejusdem 
patris  potestate  sunt,  testes  adhiberi 
possunt,  quia  totum  hoc  ne^otium 
quod  agitur  testamenti  ordinandi 
gratia,  creditor  hodie  inter  testato- 
rem  et  heredem  agi : licet  enim  to- 
tum j us  tale  conturbatum  fuerat,  et 
yeteres  quidem  familiar  emptorem 
et  eos  qui  per  potestatem  et  coad- 
unati  fuerant,  testimoniis  repelle- 
bant,  heredi  et  iis  qui  per  potesta- 
tem ei  conjuncti  fuerant,  concede- 
bant  testimonia  in  testainentis  pree- 
stare.  Licet  ii  qui  id  permittebant, 
hoc  jure  minime  abuti  eoe  debere 
suadebant.  Tamen  nos  eamdem 
observationem  corrigentes,  et  quod 
ab  illis  suasum  est  in  le^ris  neeessi- 
tatem  transferentes,  ad  iniitationem 
pristini  familiar  emptoris,  mcrito 
nec  heredi  qui  imaginem  vetustis- 
simi  familiie  emptoris  obtinet,  nec 
aliis  person  is  qu®  ei,  ut  dictum  est, 
conjunct®  sunt,  licentiam  concedi- 
mus  sibi  quodammodo  testimonia 
prfestare : ideoque  nec  ejusmodi  ve- 
teres  constitutiones  nostro  codici 
inseri  permisimus. 


10.  No  person  instituted  heir,  nor 
any  one  in  subjection  to  him,  nor  bis 
father,  in  whose  power  he  is,  nor  his 
brothers  under  power  of  the  same 
father, can  be  witnesses;  forthe  whole 
business  of  making  a testament  is  in 
the  present  day  considered  a trans- 
action between  the  testator  and  the 
heir.  Hut  formerly  there  was  great 
confusion ; for  although  the  ancients 
would  never  admit  the  testimony  of 
the  famHiee  emptor,  nor  of  any  one 
connected  with  him  by  the  ties  of 
patria  poteeUu,yet  they  admitted  that 
of  the  heir,  and  of  persons  connected 
with  him  by  the  ties  of  patria  potesta », 
only  exhorting  them  not  to  abuse 
their  privilege.  We  have  corrected 
this,  making  illegal  what  they  en- 
deavoured to  prevent  by  persuasion. 
For,  in  imitation  of  the  old  law  re- 
specting the  familire  emptor,  we  re- 
fuse to  permit  the  heir,  who  now  re- 
presents the  ancient  familia  emptor, 
or  any  of  those  connected  with  the 
heir  by  the  tie  of  patria  poteetas,  to 
be,  so  to  speak,  witnesses  in  their 
own  behalf ; and  accordingly  we 
have  not  suffered  the  constitutions  of 
preceding  emperors  on  the  subject  to 
be  inserted  in  our  code. 


Gai.  ii.  108. 


When  the  heir  had  ceased  to  be  the  families  emptor , he  was 
no  party  to  the  transaction,  and  therefore,  it  was  considered,  he 
could  be  a witness.  Gaius  (ii.  108)  reprobates  the  custom, 
and  Justinian  here  pronounces  it  illegal.  Under  his  legislation, 
there  being  no  longer  any  families  emptor,  the  whole  traas- 
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action,  to  use  the  language  of 
the  testator  and  the  heir. 

11.  Legatariisautemetfideicom- 
missariis,  cjuia  nan  juris  suecessores 
sunt,  et  aliis  person  is  qufe  eis  eon- 
j u nets'  sunt, testimonium  non  dene- 
gavimus.  I mo  in  quadam  nostra 
eonstitutione  et  hoc  specialiter  con- 
cessimus,  et  multo  magis  iis  qui  in 
eorum  potestate  sunt,  vel  qui  eos 
habent  in  potestate,  hujusmodi  li- 
centiam  dam  us. 

Gai. 


the  ancient  mode,  was  bet  ween 


11.  Butwe  do  not  refuse  the  testi- 
mony of  legatees,  or  persons  en- 
trusted with  Jidricommis&iyOT  of  per- 
sons connected  with  them,  because 
they  do  not  succeed  to  the  rights  of 
the  deceased.  On  the  contrary,  by 
one  of  our  constitutions  we  have 
specially  granted  them  thisprivilege; 
and  we  give  it  still  more  readily  to 
persons  in  their  power,  and  to  those 
in  whose  power  they  axe. 
ii.  108. 


It  would  appear  that  the  objection  of  his  being  interested, 
which  would  make  the  heir  an  unfit  witness,  might  also  have 
been  urged  against  the  legatee:  but  the  legatee  was  admitted 
as  a witness  on  the  technical  ground  of  his  not  being  the  suc- 
cessor of  the  testator.  The  inheritance  was  not  transmitted 
to  him,  and  he  was  thus  looked  on  as  a stranger. 

By  the Senatna-ConsvltumLibon  ianum,  passed  inthe  reign 
of  Tiberius,  a.d.  16,  it  was  provided  that  if  a man  wrote  a 
testament  for  another,  everything  which  he  wrote  in  his  own 
favour  should  be  null.  He  could  not,  therefore,  make  himself 
a tutor  (D.  xxvi.  2.  29),  an  heir,  or  a legatee.  (D.  xxxiv.  8.) 


12.  Nihil  autem  interest,  testa-  12.  It  is  immaterial,  whether  a 
mentum  in  tabulis  an  in  chartis  testament  be  written  upon  a tablet, 
membranisve,  vel  in  alia  materia  upon  paper,  parchment,  or  any  other 
fiat.  substance. 

D.  rxxvii.  11.  1. 


13.  Sed  et  tinum  testamentum 
pluribus  codicibus  conflcere  quis 
potest,  secundum  obtinentem  tauien 
observatinnem  omnibus  factis:  quod 
interdum  etiam  necessarium  est, 
veluii  si  quis  navigaturus  et  secum 
ferre  etdomi  relimjuere  judiciorum 
suorum  contestationem  velit,  vel 
propter  alias  inntimerabiles  causas 
qme  humanis  neceasitatibua  im- 
minent. 

D.  xxv 


13.  Any  person  may  execute  any 
number  of  duplicates  of  the  same 
testament,  each,  however,  being  made 
with  prescribed  forms.  This  may  be 
sometimes  necessary ; as,  for  in- 
stance, when  a man  who  is  going  a 
voyage,  is  desirous  to  carry  with  him, 
and  also  to  leave  at  home,  a memorial 
of  his  last  wishes ; or  for  any  other 
of  the  numberless  reasons,  that  may 
arise  from  the  various  necessities  of 
mankind. 

iiL  1.  24. 


Each  codex  was  an  original  testament,  valid  only  if  itself 
made  with  all  the  solemnities  which  would  have  been  requisite 
had  it  been  the  only  one. 
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14.  Sed  htec  tjuidem  de  testa-  14.  Thus  much  may  suffice  con- 
mentis  quro  in  scnptis  conficiuntur.  earning  written  testaments.  But  if 
Si  (Jilin  autem  sine  scriptis  voluerit  any  one  wishes  to  make  a testament, 
ordmare  jure  civili  testamentum,  valid  by  the  civil  law,  without  writ- 
septem  tostibus  adhibitis  et  sua  ing,  he  may  do  so,  if,  in  the  presence 
voluntate  coram  eis  nuncupate,  sciat  of  seven  witnesses,  he  verbally  de- 
hoc  perfectis-imum  testamentum  dares  his  wishes,  and  this  will  be  a 
jure  civili  tirmumque  constitutum.  testament  perfectly  valid  according 

to  the  civil  law,  and  confirmed  by 
imperial  constitutions. 

Thus  a testator  under  the  legislation  of  Justinian  might 
either  make  his  testament  according  to  the  form  described  in 
paragraph  3,  or  orally  before  seven  witnesses. 

Sua  voluntate.  nuncupata.  The  word  nuncupatio  was 
originally  used  to  express  the  declaration  of  the  testator’s 
intentions  whether  the  testament  was  written  or  not ; blit 
later  usage  appropriated  the  term  nuncupata  to  testaments 
where  there  was  no  written  will,  and  where  the  testator 
declared  his  wishes  orally. 

Tit.  XI.  DE  MILITARI  TESTAMENTO. 

Supradicta  diligens  observatio,  in  The  necessity  for  the  observance  of 
ordiuandis  testamenlis,  militibus  these  formalities  in  the  construction 
propter  nimiain  imperitiam  consti-  of  testaments,  has  been  dispensed 
tutionibusprincipalibus  remissa  est;  with  by  the  imperial  constitutions,  in 
nam  quainvis  ii  neque  legitimuw  favour  of  military  persons,  on  account 
nuraerum  testium  adhibuerint  ne-  of  their  excessive  unslrilfulness  in 
que  aliam  testamentorum  solemni-  such  matters.  For,  although  they 
tatem  observaverint,  recto  nihilo-  neither  employ  the  legal  number  of 
minus  testantur : videlicet,  cum  in  witnesses,  nor  observe  any  other  re- 
expeditionibus  occupati  sunt,  quod  quisitcsolemnity.yettheir  testament 
merito nostra constitutiu  introduxit.  is  valid,  but  only  if  made  while  they 
Quoqoo  enim  mode  voluntas  ejus  are  on  actual  service,  a proviso  intro- 
Buprema  inveniatur,  sive  scripta  duced  by  our  constitution  with  good 
sive  sine  scriptura,  valet  testamen-  reason.  Thus  in  whatever  manner 
turn  ex  voluntate  ejus.  Illis  autem  the  wishes  of  a military  person  are 
temporibus,  per  qute  citra  expedi-  expressed,  whether  in  writing  or  not, 
tionum  necessitatem  in  aliis  locis  the  testament  prevails  bv  the  mere 
vel  suis  cedibus  degunt,  minima  ad  force  of  his  intention.  But  during 
vindicandum  tale  privilegium  ad-  thetimes  when  they  are  not  on  actual 
juvantur;  sed  testari  quidein,  etsi  service,  and  live  at  their  own  homes, 
filiifamiliarum  sunt,  propter  mili-  or  elsewhere,  they  are  not  permitted 
tiam  conceduntur,  jure  tamen  com-  to  claim  this  privilege.  A soldier, 
muni,  eadern  observations  et  in  although  a JilitufamiUat,  gains  from 
eorum  testamentis  adkibenda,quam  military  service  the  power  of  making 
et  in  testamentis  paganonun  prox-  a testament;  but,  in  this  case,  the 
ime  exposuimus.  same  formalities  are  required  to  be 

observed,  as  we  above  explained  to 
be  necessary  for  the  testaments  of 
civilians. 

Gai.  ii.  100;  C.  vi.  21.  17. 


Digitized  by  Google 


LIB.  II.  TIT.  II. 


255 


The  privilege  of  making  valid  testaments,  independent  of 
any  formality,  was  one  given  to  soldiers,  among  many  others 
of  a similar  kind,  rather  as  a special  favour  to  them  than  from 
any  consideration  for  their  nimia  imperitia.  It  dates  from  the 
time  of  Julius  Cuesar,  who  grauted  it  as  a temporary  concession. 
It  was  made  a general  rule  by  Nerva,  and  confirmed  by  Trajan. 
If  the  testament  of  a soldier  were  written,  no  witness  was 
necessary;  but  if  not,  it  is  doubtful  whether  one  witness  was 
sufficient  to  prove  it;  probably  not,  as  the  law  required,  as  a 
general  rule,  that  two  witnesses  at  least  should  be  produced  in 
every  case.  (D.  xxii.  5.  12;  D.  xlviii.  18.  17.)  A soldier  in 
the  power  of  a father  might  make  a testament  disposing  of  his 
castrense  peculium.  If  he  made  it  while  on  service,  he  need 
observe  no  formality  in  making  the  testament;  if  he  did  not 
make  it  while  on  service,  he  was  bound  to  observe  the  usual 
formalities.  The  concluding  words  of  the  section  are  meant  to 
• express  this,  and  not  to  imply  that  a Jiliusfamilias  could  dis- 
pose by  testament  of  anything  besides  his  castrense  peculium. 


1.  Plane  de  testamentis  militura 
divus  Trajanus  Statilio  Severn  ita 
re-rripeit : ‘ Id  privilegium  quod 
militantibus  datum  eat,  ut  quoquo 
modo  facta  ab  iia  testaments  rata 
sint,  sic  intelligi  debet,  ut  utique 
prius  constare  debeat  testamentum 
factum  esse,  quod  et  sine  scriptura 
a non  militantibus  quoque  fieri  po- 
test. Is  ergo  miles  de  cuj  us  bonis 
apud  te  quieritur,  si  convocatis  ad 
hoc  hominibus  ut  voluntatem  suam 
testaretur,  ita  loeutus  est  ut  decla- 
raret  quern  vellet  aibi  heredem 
esse,  et  cui  libertatem  tribuerc,  po- 
test videri  sine  scripto  hoc  modo 
esse  te-tatus,  et  voluntas  ejns  rata 
habenda  est.  Ceterum,  si  (ut  ple- 
rumque  sermonibus  fieri  solet)  dixit 
alicui,  Ego  te  heredem  i'aeio,  aut 
bona  mea  tibi  relinquo,  non  oportet 
hoc  pro  testamento  observari  : nec 
ullorum  magis  interest  quam  ipso- 
rum  qtiibus  id  privilegiuin  datum 
est,  ejusmodi  exemplum  non  nd- 
mitti;  alioquin  non  difticulter  post 
mortem  alictijusmilites  testes  exis- 
terent,  qui  atfirmarent  se  audisse 
diceutem  aliquem  relinquere  se 
bona  cui  visum  sit,  et  per  hoc  vera 
judieia  subvertcrentur. 


1.  The  Emperor  Trajan  wrote  a 9 
follows,  in  a rescript  to  .Statilius  Se- 
verus,  with  respect  to  military  testa- 
ments: ‘The  privilege,  given  to  mili- 
tary persons,  that  their  testaments, 
in  whatever  manner  made,  shall  be 
valid,  must  be  understood  as  meaning 
that  it  must  first  be  clear  that  a tes- 
tament has  been  made  (a  testament 
may  be  made  without  writing  even 
by  persons  not  on  militarv  service). 
If.  then,  it  appear,  that  the  soldier, 
concerning  whose  goods  the  action 
beforeyou  is  now  brought, did, in  the 
presence  of  witnesses,  called  ex- 
reasly  for  the  purpose,  declare  who 
e wished  should  De  his  heir,  and  to 
wbat  slav  e he  wished  to  give  freedom, 
he  shall  be  considered  to  have  made 
in  thiswava  testament  without  writ- 
ing, and  effect  shall  be  given  to  his 
wishes.  But  if,  as  is  often  the  case, 
in  the  course  of  conversation,  he  said 
to  some  one,  “ I appoint  you  my 
heir,”  or,  “I  leaveyou  all  my  estate, 
such  words  must  not  be  regarded  as 
a testament.  No  one  is  more  inte- 
rested than  soldiers  themselves,  that 
such  a precedent  should  not  be  ad- 
mitted ; otherwise  it  would  not  be 
difficult  to  procure  witnesses  who, 
after  the  death  of  a soldier,  would 
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affirm,  that  they  had  heard  him  be- 
queath his  estate  to  whomever  they 
pleased  to  name ; and  thus  the  real 
intentions  of  soldiers  might  be  de- 
feated.’ 

D.  xxix.  1.  24. 

Convocatis  ad  hoc  hominibus,  there  was  no  necessary 
ceremony  of  calling  witnesses.  If  there  was  but  proof  of 
what  the  soldier’s  wishes  were,  and  that  he  had  declared  them 
while  on  service,  that  was  enough. 

2.  Quinimo  et  mutus  et  snrdus  2.  A soldier  though  dumb  and 
miles  testamentum  facere  potest.  deaf  may  make  a testament 
D.  xxix.  1.  4. 


It.  might  happen,  asTheophilus  suggests,  that  a soldier,  in- 
capacitated for  actual  service  by  becoming  deaf  or  dumb,  might 
yet  not  have  received  his  viissio  causariaf  discharge  for  an  ac- 
cidental reason).  A testament  made  by  him  in  the  interval 
between  his  loss  of  capacity  and  his  discharge  would  be  con- 
sidered entitled  to  all  the  privileges  of  a military  testament. 


3.  Sed  hactenus  hoc  illis  a prin- 
cipalibus  constitutionibus  concedi- 
tur,  quatemis  militant  et  in  castris 
degunt.  Post  missionem  vero  ve- 
terani, vel  extra  castra  alii  si  faciant 
adhuc  militantes  testamentum, 
communi  omnium  civium  romano- 
rum  jure  facere  debent ; et  quod  in 
castris  fecerint  testamentum,  non 
communi  jure,  sed  quomodo  volu- 
erint,  post  missionem  intra  annum 
tantum  valebit.  Quid  ergo  si  intra 
annum  decesserit,  conditio  autem 
heredi  adscripts  post  annum  exti- 
terit  P An  quasi  militia  testameD- 
tum  valent  r Et  placet  valere 
quasi  militia 


3.  This  privilege  is  only  granted 
by  the  imperial  constitutions  to  mili- 
tary men,  as  long  as  they  are  on  ser- 
vice, and  live  in  the  camp.  There- 
fore, veterans  after  their  discharge, 
or  soldiers  not  in  the  camp,  can  only 
make  their  testaments  bv  observing 
the  forms  required  of  all  koman  citi- 
zens. And  if  a testament  be  mado 
in  the  camp,  and  the  solemnities  of 
the  law  are  not  observed,  it  will  con- 
tinue valid  only  for  one  year  after 
discharge  from  the  army.  Suppose, 
therefore,  a soldier  should  die  within 
a year  after  his  discharge,  but  the 
condition  imposed  on  the  heir  should 
not  be  accomplished  until  after  the 
year,  would  his  testament  be  valid, 
on  the  analogy  of  the  testament  of 
a soldier  P We  answer,  it  would  bo 
so  valid. 


D.  xxix.  1.  38,  pr.  and  1. 


A soldier  enjoyed  the  privilege  of  making  a military  testa- 
ment while  his  name  was  inscribed  on  the  list  of  the  army 
(in  numeria),  and  also  for  a year  after  it  had  been  taken  off, 
butthis  only  provided  he  were  not  discharged  ignominice  causa. 
(D.  xxix.  1.  38.)  The  doubt  as  to  the  validity  of  a military 
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testament,  containing  a condition  under  the  circumstances 
mentioned  in  the  text,  arose  from  the  doctrine  of  Roman  law 
that,  when  the  institution  of  the  heir  was  conditional,  the 
operation  of  the  testament  dated  from  the  accomplishment  of 
the  condition,  not  from  the  death  of  the  testator.  If,  therefore, 
the  soldier  died  within  a year  after  he  had  quitted  the  service, 
but  the  condition  was  not  accomplished  until  the  year  was 
expired,  the  testament  did  not,  strictly  speaking,  take  effect 
within  the  year  ; and  therefore  Justinian  removes  a difficulty 
which  a rigorous  adherence  to  the  letter  of  the  law  suggested. 

4.  Sed  et  si  quis  ante  militiam  4.  If  a man,  before  becoming  a 
nonjure fecit  tenamentum.et  miles  soldier,  has  made  his  testament  ir- 
factua  et  in  expeditione  degens  re-  regularly,  and  afterwards,  while  on 
signavit  illud  et  quiEdam  adjecit  service,  opens  it,  and  adds  something 
sive  detrsxit,  vel  alias  manifests  cat  or  strikes  something  out,  or  in  any 
militis  voluntas  hoc  valere  volentis,  other  way  makes  LiS'Wisb  manifest, 
dicendum  est  valere  hoc  testamen-  that  this  testament  should  be  valid, 
turn  quasi  ex  nova  militis  voluntate.  it  must  be  pronounced  to  be  so,  as 

being,  in  fact,  a new  testament  made 
by  a soldier. 

D.  xxix.  1.  20.  1. 

If  the  soldier  manifested  his  intention  of  adhering  to  the 
dispositions  of  his  old  testament,  this  was  as  much  a fresh 
expression  of  his  wishes  as  if  h&  had  made  a new  testament. 
If  he  was  altogether  silent  on  the  subject,  an  informal  testa- 
ment made  before  his  becoming  a soldier  was  not  valid,  as  it 
was  necessary  that  there  should  be  a positive  declaration  of 
his  wishes  made  while  he  was  on  service  to  make  his  testa- 
ment valid  as  a military  one. 

5.  Denique  et  si  in  adrogationem  6.  If  a soldier  is  given  in  arro- 

datus  fuerit  miles,  vel  filiusfamilias  gation,  or,  being  a JUiiufamUiat,  is 
emancipatin'  est,  testamentnm  ejus  emancipated,  his  teetument  is  valid 
quasi  ex  nova  militis  voluntate  as  being  s subsequent  expression  of 
valet,  nec  videtur  capitis  deminu-  the  wishes  of  a soldier ; nor  is  it 
tione  irritum  fieri.  considered  as  invalidated  by  thecnpi- 

tie  deminutio  he  has  undergone. 

D.  xxix.  1.  22,  23. 

By  the  law  of  Rome  every  testament  became  void,  irritum, 
by  the  testator,  after  its  execution,  suffering  any  of  the  three 
kinds  of  capitis  deminutio.  With  soldiers  it  was  otherwise; 
their  testament  was  not  invalidated  by  undergoing  either  of  the 
two  greater  kinds  of  deminutio , if  it  was  for  an  infraction  of 
military  law  that  they  were  condemned  to  a punishment  in- 
volving either  of  these  kinds  of  alteration  of  status.  (I),  xxviii. 
3.  6.  6.)  Nor  was  it  ever  invalidated  by  their  undergoing  the 
third  and  least  kind.  The  will  of  the  soldier  was  supposed  to  be 
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exercised  so  as  to  declare  his  wish  that  the  old  testament  should 
be  valid  ( quasi  ex  nova  militis  voluntate);  and  in  this  case  it 
does  not  appear  that  any  positive  declaration  of  such  a wish 
was  necessary.  His  testament,  made  previous  to  his  change  of 
status,  was  effectual,  to  the  fullest  extent  it  could  be  in  the  new 
position  he  occupied.  The  testament  made  by  a paterfamilias 
respecting  his  property  became,  after  arrogation,  an  effectual 
disposition  of  his  castrense  peculiu rn ; and  one  made  by  a 
filiusfamilias  respecting  his  castrense  peculium  became,  after 
emancipation,  an  effectual  disposition  of  all  his  property. 


6.  Sciendum  tainen  eat  quod,  ad 
exemplum  castrensis  peculii,  tam 
antenore*  lege*  quam  principal** 
constitutionesquibusdam  quasi  cas- 
trensia  dederant  peculia,  et  liorum 
quibuadam  pcrnussum  erat  etiam 
in  potentate  "degentibu*  teetari. 
Quod  nostra  conatitutio  latius  ex- 
tcndens  pormisit  omnibus,  in  bis 
tantummodo  peculiis.testari  quidem 
Bed  jure  communi.  Cujus  consti- 
tutionis  tenore  perspecto,  liceutia 
est  nihil  eoruin,  qua*  ad  prte  lit  turn 
jus  pertinent,  ignorare. 


6.  We  may  here  observe,  that,  in 
imitation  of  the  castrense  peculium, 
both  old  laws  and  imperial  constitu- 
tions have  permitted  certain  persons 
to  have  a epiasi-cnstrense  peculium , 
and  some  of  these  persons  have  Iteen 
ermitted  to  dispose  of  this  peculium 
y testament,  although  they  were  in 
the  power  of  another.  Our  consti- 
tution haaextended  this  permission  to 
all  those  who  have  this  kind  of  pe- 
culium.  but  their  testaments  must  be 
made  with  the  ordinary  formalities, 
lly  reading  this  constitution  a person 
may  learn  all  that  relates  to  the 
privilege  we  have  mentioned. 


We  must  not  suppose,  from  the  expression  anteriores  leges, 
that  the  peculium  quasi-castrense  belongs  to  a time  of  law 
when  leges  were  really  made.  It  is  even  doubtful,  as  we  have 
said  before,  whether  the  passages  in  which  it  is  mentioned  by 
Ulpian,  the  only  writer  before  Constantine  who  is  supposed  to 
refer  to  it,  are  genuine.  (See  note  on  Tit.  9.  I.) 

Horum  quibusdam.  The  right  of  disposing  by  testament 
of  the  quasi-castrense  peculium  had,  before  Justinian,  been 
granted  only  to  certain  privileged  classes,  such  as  consuls  and 
presidents  of  provinces,  among  those  who  were  permitted  to 
hold  this  kind  of  peculium.  (C.  iii.  28.  37.)  Justinian 
granted  it  to  all.  (C.  vi.  22.  12.) 

It  is  to  be  observed,  that  soldiers  had  other  testamentary  pri- 
vileges besides  those  mentioned  in  the  text  They  could  insti- 
tute as  heirs  persons  who  were  generally  incapacitated,  such  as 
those  who  had  been  deportati,  or  who  were  peregrini.  (Gai.  ii. 
1 10.)  They  were  not  obliged  formally  to  disinherit  their 
children,  their  testament  was  not  set  aside  ns  inofficious  (C.  iii. 
28.  9),  they  could  give  more  than  three-fourths  of  their  pro- 
perty in  legacies  (C.  vi.  21.  12),  they  could  die  partly  testate 
and  partly  intestate  (D.  xxix.  1.  6),  and  could  dispose  of  the 
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inheritance  by  codicils  (D.  xxix.  1.  36).  The  succeeding 
Title  will  show  how  much  they  thus  differed  from  ordinary 
citizens. 

Tit.  XII.  QUIBUS  NON  EST  PERMISSUM  FACERE 
TESTAMENTUM. 


Non  tamen  omnibus  licet  faeere 
tcetainentuin.  Statim  enim  ii  qui 
alieuo  juri  subject]  sunt,  testament! 
faciendi  jus  non  habent,  adeo  qui- 
dem  ut  quamvis  parentes  eis  per- 
miserint,  nihilo  maps  jure  testari 
possint:  exeeptis  iis  quos  antea 
enumcravimus,  et  pracipue  militi- 
bus  qui  in  potestate  parentium  sunt, 
quibusde  eo  quod  in  castnsncqui- 
sierunt,  permisaum  est  ex  constitu- 
tionibus  principum  testainentum 
faeere.  Quod  quidem  jus  ab  initio 
tanturamilitantibus  datum  est, tain 
ex  auctcritate  divi  Augusti  quatn 
Nervre,  nec  non  optimiimperatoria 
Trajani ; postea  vero  subscriptione 
divi  Hadnani  etiani  dimissis  a mi- 
litia, id  est,  veto  ranis  coneessum 
est.  Itaque  si  quod  fecerint  de  caa- 
trensi  peculio  testamentum,  perti- 
nebit  hoc  ad  eura  quem  heredem 
reliquerint.  Si  vero  intestati  de- 
cesserint,  nullis  liberis  vel  fratribus 
superstitibus,ad  parenteseorumjure 
coinmunipertinebit.  Rx hocintelli- 
gere  possu  m us,q  uod  in  castris  acq  u i- 
sierit  miles  qui  in  potestate  palris 
est,  neque  ipeum  patrem  adimere 
posse,  neque  patiis  creditores  id 
vendere  vel  aliterinquietare,  neque 
patre  mortuo  cum  fratribus  com- 
mune esse,  sed  scilicet  proprium 
ejus  esse  quid  id  in  castris  acqui- 
sierit;  quamquam  jure  civili  om- 
nium qui  in  potestate  parentium 
sunt,  peculia  perinde  in  bonis  pa- 
rentium com  p u tan  t ur  ac  si  servoru  m 
peculia  in  bonis  dominorum  nurne- 
rantur;  exeeptis  videlicet  iis  qua)  ex 
sacris  constitutinnibus  et  pnecipue 
nostris  propter  diversas  enusas  non 
acquiruntur.  Printer  bos  igitur  qui 
castrense  vel  quasi  castrense  habent, 
si  quis  alius  filiusfnmilias  testa- 
mentum fecerit,  inutile  est.  licet 
sute  potestatis  fuctus  decesserit. 


The  power  of  making  a testament 
is  not  granted  to  every  one.  In  the 
first  place,  persons  in  the  power  of 
others  have  not  this  right ; so  much 
so,  that,  although  parents  give  per- 
mission, still  they  cannot  make  a 
valid  testament.  We  must  except 
those  whom  we  have  already  men- 
tioned, and  particularly  jUiifamilia- 
rum  who  are  soldiers,  for  the  imperial 
constitutions  have  given  them  the 
owerof  bequeathing  whatever  they 
ave  acquired  while  on  actual  ser- 
vice. This  permission  was  at  first 
granted  by  the  Emperors  Augustus 
and  Nerva,  and  the  illustrious  Empe- 
rorTrajan  tosoldiers  on  service  only ; 
butafterwnrdsit  was  extended  by  the 
Emperor  Hadrian  to  veterans,  that 
is,  to  soldiers  who  had  received  their 
discharge ; and  therefore,  if  a JUiut- 
familia*  disposes  bv  testament  of  his 
caetrente.  peculium,  this  peculium  will 
belong  to  the  person  whom  he  makes 
his  heir ; but,  if  he  dies  intestate, 
without  children  or  brothers,  this 
peculium  will  then  belong,  according 
to  the  ordinary  law  of  the  palria  po- 
testae,  to  the  person  in  whose  power 
he  is.  We  may  hence  infer,  that 
whatever  a soldier,  although  under 
power,  has  acquired  while  on  service, 
cannot  be  taken  from  him  even  by 
his  father,  nor  can  his  father’s  credi- 
tors sell  it,  or  otherwise  disturb  the 
son  in  bis  possession,  nor  is  he 
bound  to  share  it  with  brothers  upon 
the  death  of  his  father,  but  it  re- 
mains bis  sole  property,  although,  by 
the  civil  law,  the  peculia  of  all  those 
who  are  in  the  power  of  parents,  are 
reckoned  among  the  goods  of  their 
parents,  exactly  as  the  peculium  of  a 
slave  is  reckoned  among  the  goods  of 
his  master;  those  goods  excepted, 
which,  by  the  constitutions  of  the 
emperors,  and  especially  by  our  own, 
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are  prevented,  for  different  reasons, 
from  being  so  acquired.  With  the 
exception,  therefore,  of  those  who 
have  a cwttrmse  or  quan-caHrem is 
peculium,  if  any  other  JUiuefamilias 
make  a testament,  it  is  useless,  al- 
though he  become  mi  juru  before  his 
death. 

D.  xxviiL  1.  6;  D.  xxix.  1.  1 ; C.  vi.  01.  3,  4;  C.  vi.  69.  11.;  D.  xlix.  17. 

12 ; D.  xxx vii,  6.  1.  16 ; D.  xxviii.  1.  10. 

The  first  thing.  Bays  Gaius  (ii.  114),  which  we  have  to 
inquire,  if  we  wish  to  know  whether  a testament  is  valid,  is 
whether  the  person  who  made  it  had  the  testamenti  /actio, 
that  is,  in  this  instance,  could  take  the  part  of  testator  in  the 
making  of  a testament.  To  be  able  to  do  this  he  must  have 
the  commercium ; and  further,  he  must  be  mi  juris,  or  other- 
wise, as  he  could  have  no  property,  he  could  have  nothing  to 
dispose  of  by  testament.  Every  Roman  citizen  who  was  sui 
juris  had  the  right  of  making  a testament,  and  if  he  was 
capable  of  exercising  his  right,  and  made  a formal  testament, 
this  testament  was  valid. 

The  text  only  gives  one  instance  of  persons  who,  as  not 
being  citizens  sui  juris,  were  unable  to  make  a testament, 
viz.,  sons  in  the  power  of  their  father  ; but,  of  course,  all  who, 
like  slaves,  peregrini,  and  persons  who  had  undergone  the 
greater  or  middle  capitis  deminutio,  were  not  in  the  posses- 
sion of  the  rights  of  citizeuship,  were  equally  debarred  from 
making  testaments. 

The  filius/amilias  could  have  no  property  independently 
of  his  father,  and  he  could  not  dispose  of  the  property  he 
might  have  if  he  became  sui  juris  by  outliving  his  father,  be- 
cause a future  interest  would  not  pass  by  mancipatiou.  This 
was  a part  of  the  public  law  (testamenti  f actio  rum  privati 
sed  publid  juris  est,  D.  xxviii.  1.3),  and  could  not  be  waived 
by  the  mere  consent  of  a private  individual.  It  required  ex- 
press enactment  to  alter  the  law,  and  it  was  so  far  altered  as  to 
permit  a filiusfarn  Hi  as  to  disposeby  testament  of  a castrense  or 
quasi- cast  reuse  peculium.  (See  paragr.  6 of  preceding  Title.) 
If,  however,  the  possessor  of  the  peculium  did  not  dispose  of 
it  by  testament,  the  head  of  the  family  took  it,  previously  to 
the  time  of  Justinian,  not  as  heir  ab  intestato,  but  as  lawful 
claimant  of  a peculium.  For  the  possessor,  not  having  exer- 
cised the  power  the  law  gave  him,  was  in  the  same  position  as 
if  the  law  had  never  permitted  such  a disposition.  Justinian 
deferred  this  claim  of  the  head  of  the  family,  when  the  pos- 
sessor of  the  peculium  had  left  children  or  brothers.  If  he 


Digitized  by  Google 


LIB.  II.  TIT.  XII. 


261 


had  not  left  any,  the  head  of  the  family  then  took  the 
peculium-,  whether  in  right  of  his  headship,  or  as  heir  ab 
intestato,  is  a disputed  point.  We  have,  however,  the  autho- 
rity of  Theophilus  in  the  paraphrase  of  this  paragraph  for 
supposing,  that  when  Justinian  in  the  text  says  he  took  it 
jure  communi,  it  is  meant  that  he  took  it  by  the  right  of 
pntria  potest  as,  and  there  seems  no  necessity  for  under- 
standing the  passage  otherwise. 

1.  Prteterea  testamentum  facere  1.  Persons,  again,  under  the  age  of 
nonpossuntimpuberes,quianullum  puberty  cannot  mnke  a testament, 
eorum  animi  judicium  est;  itemfu-  because  they  have  not  the  requisite 
riosi.quia  mente  parent;  nec  ad  rem  judgment  of  mind,  nor  can  madmen, 
pertinet,  si  impubes  postea  pubes,  for  they  are  deprived  of  their  senses, 
aut  furiosus  postea  compos  mentis  Nor  does  it  make  any  difference  that 
factus  fuerit  et  decesserit.  Furiosi  the  former  arrive  at  puberty,  or  the 
autem,  si  per  id  tempus  fecerint  latter  regain  their  senses  before  they 
testamentum  quofuroreorum  inter-  die.  But  if  a madman  make  a tes- 
missus  est,  jure  testati  esse  viden-  lament  during  a lucid  interval,  his 
tur : certe  eo,  quod  ante  furorem  testament  is  valid ; and,  of  course,  a 
facerint,  testamento  valente;  nain  testament  which  he  has  made  before 
neque  testaments  recte  facta,  neque  being  seized  with  madness  is  valid, 
ullumaliud  negotium  rente  gestum,  for  subsequent  madness  can  invali- 
postea  furor  interveniens  peremit.  date  neither  a previous  testament 

validly  made,  nor  any  other  previous 
act  validly  performed. 

D.  xxviii.  1.  20.  4. 


In  this  and  the  succeeding  paragraphs  of  this  Title,  in- 
stances are  given  of  persons  who  have  the  right,  but  are  not 
capable  of  exercising  it.  A testament  made  by  a person  in- 
capable of  exercising  the  right  was  not  rendered  valid  by  his 
subsequently  becoming  capable,  nor  one  made  by  a person 
capable  rendered  invalid  by  his  subsequently  becoming  in- 
capable. 

2.  Item  prodigus  cut  bonorum  2.  A prodigal,  also,  who  is  inter- 
suorumadministratiointerdicta  est,  dieted  from  the  management  of  his 
testamentum  facero  non  potest ; sed  own  affair**,  cannot  make  a testa- 
idquodantefeceritquammterdictio  ment ; but  a testament  made  before 
suorum  bonorum  ei  hat,  ratum  est.  such  interdiction  is  valid. 

I),  xxviii.  1.  18. 


8.  Item  surdug  et  mutus  non 
semper  testamentum  facere  possunt. 
Utique  autem  de  eosurdo  loquimur 
qui  omnino  non  exaudit,  non  qui 
tarde  exaudit;  nam  et  mutus  is  tn- 
telligitur  qui  loqui  nihil  potest,  non 
qui  tarde  loquitur.  Scope  etiam  lite- 
rati et  eruditi  homines  variis  causis 
et  audiendi  et  loquendi  facultatem 
amittunt  Unde  nostra  omstitutio 
etiam  his  subvenit,  utcertis  casibus 


3.  Again,  a deaf  and  dumb  person 
is  not  always  capable  of  making  a 
testament : by  deaf,  we  mean  one 
who  is  so  deaf  as  to  be  unable  to 
hear  at  all,  not  one  who  hears  with 
difficulty;  and  by  dumb,  we  mean  a 
person  who  cannot  speak  at  all,  not 
one  who  merely  speaks  with  difficulty. 
For  it  often  happens,  that  even  men 
of  good  education  lose  by  various 
accidents  the  faculty  of  hearing  and 
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et  modi*  secundum  normam  ejus 
possint  testari,  aliaque  facere  qu® 
pis  permisaasuut.  Bed  ai  quia  post 
testamentum  factum,  adverse  vale- 
tudine  aut  quolibet  aliocaau  mutua 
autaurdua  esse  coeperit,  ration  nihi- 
lominus  ejua  periuanet  teatamen- 
tum. 


speaking.  Our  constitution,  there- 
fore, cornea  to  their  aid,  and  permits 
them,  in  certain  cases,  and  with 
certain  forma,  to  make  testaments, 
and  do  many  other  acta  according  to 
the  rules  thereiu  laid  down.  But  if 
any  one,  after  making  his  testament, 
become  deaf  or  dumb  by  reason  of 
ill  health  or  any  other  accident,  his 
testament  remains  valid  notwith- 
standing. 


vi.  22.  10 ; D.  xxviii.  1.  6.  1. 


The  constitution  alluded  to  (C.  vi.  22.  10)  permits  a testa- 
ment to  be  made  by  any  deaf  or  dumb  person  not  physically 
incapable  of  making  one,  i.  e.  by  any  one  not  deaf  and  dumb 
from  birth. 


4.  Cfficus  autem  non  potest  facere  4.  A blind  man  cannot  make  a 
teatamentum,  nisi  per  observed-  testament  except  by  observing  the 
onem  quam  lex  divi  Justini  patris  forms  which  the  law  of  the  Emperor 
nostri  introduxit.  Justin,  our  father,  has  introduced. 

C.  vi.  22.  8. 

Justin,  besides  the  seven  witnesses  ordinarily  necessary,  re- 
quired in  the  case  of  a testament  made  by  a blind  man,  that 
a notary  (tabularius)  should  be  present,  or  else  an  eighth 
witness,  who  should  either  write  at  the  dictation  of  the  blind 
man,  or  read  aloud  to  him  a testament  previously  prepared. 
(C.  vi.  22.  8.) 


6.  Ejus  qui  npud  hostes  cst,  tes- 
taincntum  quod  ibi  fecit  non  valet, 
quamvis  reciiorit.  Sod  quod,  dum 
in  civitatc  fuerat.  fpcit.sive  redierit, 
valet  jure  postliminii,  sive  illic  de- 
cessent,  valet  ex  lege  Cornelia. 


5.  The  testament  of  a captive  in 
the  power  of  an  enemy  is  not  valid, 
if  made  during  his  captivity,  even 
although  he  subsequentlv  return. 
But  a testament  made  while  he  was 
still  in  his  own  state  is  valid,  either 
by  the  jus  fmst/iminii,  if  he  returns, 
or  bv  the  lex  Cornelia,  if  he  die  in 
captivity. 


D.  xlix.  25.  18. 


A captive  was  incapacitated  from  performing,  during  his 
captivity,  any  act  good  in  law ; and  thus,  though  his  right  to 
make  a testament  was  not  lost,  but  only  suspended,  he  was 
incapable,  while  a captive,  of  exercising  the  right.  But  if  he 
had  exercised  it  before  his  captivity,  the  testament  was  valid, 
whether  he  returned  to  his  country  or  not.  If  he  did  return, 
the  right  not  having  been  lost,  and  having  been  once  duly 
exercised,  the  testament  was  valid  jure  postliminii.  If  he 
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did  not  return,  but  died  in  captivity,  it  was  still  valid,  as  he 
was  supposed,  by  a fiction  of  law,  to  have  died  at  the  moment 
when  he  was  made  captive,  and  so  before  his  captivity  had 
begun.  This  fiction  was  introduced  by  a rather  strained  con- 
struction of  the  terms  of  the  lex  Cornelia  de  falsie  (686 
A.u.c.),  which  provided  that  the  same  penalty  should  attach 
to  the  forgery  of  a testament  of  a person  dying  in  captivity 
as  to  that  of  a testament  made  by  a person  dying  in  his  own 
country.  It  was  argued  that  the  law  could  never  have  in- 
tended to  attach  a penalty  to  the  forgery  of  a testament  which 
was  invalid.  If  it  was  valid,  it  could  only  be  so  by  treating  it 
as  if  made  by  a person  who  had  not  died  in  captivity,  and 
whose  right  was  not  suspended  at  the  time  of  his  death.  For 
it  was  necessary  that  a person  should  have  the  power  of 
making  a testament,  not  only  at  the  time  when  he  made  it, 
but  also  at  the  moment  of  his  death  ; but  in  this  we  must 
distinguish  between  the  right  to  make  a testament  and  the 
capacity  of  exercising  that  right ; for  the  loss  of  capacity  to 
make  a testament  did  not,  as  we  have  seen,  affect  a testament 
made  by  one  capable  at  the  time  of  making  it.  This  favour- 
able interpretation  of  the  lex  Cornelia  ( beneficium  lerjis  Cor- 
nelias) (Paul.  Sent.  iii.  4.  8)  was  gradually  extended,  so  as  to 
embrace  every  branch  of  law,  such  as  tutorship,  heirship,  &c., 
to  which  it  could  be  made  applicable.  In  omnibus  partibus 
juris  is  qui  reversus  non  est  ab  hostibus  quasi  tunc  de- 
cessisse  videtur  cum  captus  est.  (D.  xlix.  15.  18.) 


Tit.  XIII.  DE  EXHEREDATIONE  LIIIERORUM. 


Non  tamen,  ut  omnimodo  valent 
testamentum.suffieit  hiec  observatio 
quain  supra  exposuimus ; sed  qui 
tiliuni  in  potentate  habet,  curare 
debet  ut  eum  heredem  instituat,  vel 
exheredem  eum  nominatiin  taciat. 
Alioquin  si  cum  eilentio  pnetorierit, 
inuti  liter  teatabitur : aiieo  quiilem 
ut,  etsi  vivo  patre  tilius  mortuua  sit, 
nemo  kcres  ex  eo  testamento  ex- 
istero  possit,  quia  scilicet  ab  initio 
non  constiterit  testamentum.  Sed 
non  ita  de  bliabus,  vel  aliis  per 
virilem  sexum  deAcendentibus  li- 
beris  utriusque  sexus,  antkjuitati 
fuerat  observatum ; sed  si  non 
fuerant  heredes  scripti  scriptieve 
vel  exieredati  exheredatmve,  testa- 


The  observation  of  the  rules  al- 
ready laid  down  is  not,  however,  all 
that  is  required  to  make  a testament 
valid.  A person  who  has  a son  in 
his  power  must  take  rare  either  to 
institute  him  his  heir, or  to  disinherit 
him  by  name,  for  if  he  pass  him  over 
in  silence,  his  testament  will  be  of 
no  effect ; so  much  so,  that  even  if 
the  son  die  while  the  father  is  alive, 
yet  no  one  can  be  heir  under  the 
testament,  because  it  was  void  from 
the  beginning.  Hut  the  ancients  did 
not  observe  this  rule  with  regard 
to  daughters,  or  to  grandchildren, 
through  the  male  line,  of  either  sex ; 
for  although  these  were  neither  in- 
stituted heirs  nor  disinherited,  yet 
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the  testament  was  not  invalidated, 
only  they  had  a right  of  joining 
themselves  with  the  instituted  heirs 
so  as  to  receive  a portion  of  the 
inheritance.  Parents,  also,  were  not 
obliged  to  disinherit  them  by  name, 
hut  might  include  them  in  tne  term 
ceteri  A child  is  disinherited  by 
name,  if  the  words  used  are  ‘ let 
Titius  my  eon  be  disinherited,’  or 
thus,  ‘ let  my  son  be  disinherited,’ 
without  the  addition  of  a proper 
name,  in  caso  the  testator  has  no 
other  son. 

Gai.  ii.  116.  123,  124.  127. 

The  power  of  making  a testament  was  a derogation  of  the 
strict  law  regulating  the  devolution  of  the  property  of  deceased 
persons.  Of  those  whose  claims  a citizen  sui  juris  was  per- 
mitted thus  to  set  a«ide,  the  first  and  most  important  class  was 
that  of  what  were  called  the  sui  Recedes,  that  is,  those  persons 
in  the  power  of  the  testator  who  became  sui  juris  by  the  testa- 
tor’s death.  They  were  necessarily  either  children  of  the  testa- 
tor, or  his  descendants  in  the  male  line,  and  their  position  in 
the  testator’s  family,  together  with  their  claim  to  his  property 
if  he  died  intestate,  was  considered  to  entitle  them  to  have  an 
express  declaration  of  his  intention  from  a testator  who  wished 
to  use  his  power  of  depriving  them  of  the  inheritance.  We 
have  already  seen,  in  the  case  of  the  castrenae  peculium(aee 
Introd.paragr.of  preceding  Title),  that  when  the  law  permitted 
an  exception  to  a general  rule  of  law,  unless  advantage  was 
taken  of  the  exception,  the  general  rule  prevailed.  So  here, 
unless  the  testator  expressly  took  advantage  of  his  power  of 
disinheriting  the  sui  heredes,  the  general  rule  that  they  suc- 
ceeded to  him  prevailed.  The  law  would  not  permit  his 
intention  to  disinherit  them  to  be  inferred  from  his  silence, 
thus  drawing  a distinction  in  their  favour  as  compared  with 
the  other  classes  of  persons  who  might  inherit  ub  intcstato. 

In  order,  therefore,  as  the  text  informs  us,  to  disinherit  a 
son,  it  was  necessary  that  he  should  he  referred  to  by  name,  or 
in  a special  and  unmistakeable  manner,  as,  Titius  films  meus 
exlteres  esto,  or,  in  case  of  an  only  son,  filius  meus  exkeres 
esto.  But  daughters  and  the  descendants  of  sons  (those  of 
daughters  would  not,  of  course,  be  members  of  the  family  at 
all)  might  be  disinherited  by  the  general  clause  ceteri  exhe- 
redes  sunto.  Whenever  a person  existed  at  the  time  the  will 
was  made,  to  disinherit  whom  it  was  necessary  to  refer  to  him 
by  name,  but  who  was  passed  over  altogether,  the  whole  testa- 
ment was  entirely  bad,  and  the  testator  was  considered  to  die 


mentum  quidem  non  infirmabatur, 
Jus  autem  accresceudi  eisad  certain 
portionem  praestabatur.  Sed  nec 
nominatim  ess  personas  exheredare 
piirentibus  necesse  erat,  sed  licebat 
inter cetems  hoc  facere.  Nominatim 
autem  quis  exheredari  videtur,  sive 
ita  exheredetur,  Titius  filius  meus 
ex  he  res  esto,  give  ita,  filius  meus 
pxheres  esto,  non  adjecto  proprio 
nomine,  scilicet  si  alius  filius  non 
extet 
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intestate.  Nor  was  the  testament  made  valid  by  this  person 
ceasing  to  exist  before  the  death  of  the  testator,  although  this 
was  a point  not  established  in  the  time  of  Gaius  (ii.  123).  If 
a person  existed  at  the  time  of  making  the  testament,  to  dis- 
inherit whom  it  was  only  necessary  the  general  clause  should 
be  employed,  the  testament  which  did  not  contain  this  was 
good,  but  the  person,  if  the  heir  named  and  instituted  in  the 
testament  was  among  the  sui  heredes,  took  a pars  virilis  of 
the  inheritance,  that  is,  was  joined  so  as  to  make  one  more 
heir  and  one  more  equal  sharer  in  the  inheritance  (Jus  accres- 
cendi);  if  the  heirs  instituted  were  strangers,  the  person  took 
one-half  the  inheritance.  Scriptis  heredibua  accrescunt,  suis 
quidem  heredibua  in  partem  virilem,  extraneis  autem.  in 
partem  dimidiam.  (Ulp.  Reg.  22.  17.) 


1.  Postumi  quoque  'iberivel  he- 
redes institui  debent,  vel  exhe- 
redari  ; et  in  eo  par  omnium  con- 
ditio est,  quod  et  tilio  postumo  et 
quolibet  ex  ceteris  liber in,  give 
fcinini  scxus  rive  maseuiiui,  prss- 
tcrito,  valet  quidem  testameutum, 
sed  postea  adguatione  pustumi  flive 
postumm  rumpitur,  et  ea  rations 
totum  intirinatur.  Ideoque  si  mulier 
ex  qua  postumus  aut  postmen 
sperabatur,  abortum  feoerit,  nihil 
iinpediuiento  est  scriptis  heredibua 
ad  hereditatem  adeundam.  Set' 
feminini  quidem  sex  us  postunue 
vel  nominatiin  vol  inter  ceteros  ex- 
heredari  solebant : duni  tamcn,  si 
inter  cetcroa  exheredentur,  aliquid 
eis  legetur,  ne  videantur  pneteritsB 
esse  per  oblivionem.  Slasculos  vero 
postumos,  id  est  (ilium  et  deinceps, 
placuit  non  aliter  recte  exheredari, 
nisi  nominatini  exheredentur,  hoe 
scilicet  modo : Quicumque  mibi 
tilius  genitus  fuerit,  exkeros  esto. 


1.  Posthumous  children,too,  must 
either  bo  instituted  heirs,  or  disin- 
herited: and  the  condition  of  all  such 
children  isequalin  lhis,that  if  a post- 
humous son,  or  any  posthumous  de- 
scendant of  either  sex,  is  passed  over, 
tho  testamont  is  still  valid  ; but,  by 
the  subsequent  agnation  of  a posthu- 
mous child  of  either  sex,  its  force  is 
broken,  and  it  becomes  entirely  void. 
And  therefore,  if  a woman  from 
whom  a posthumous  child  is  ex- 
pected, should  miscarry,  there  is  no- 
thing to  hinder  the  instituted  heirs 
from  entering  upon  the  inheritance. 
Posthumous  females  may  be  either 
disinherited  by  name,  or  by  using  the 
general  term  cettri.  If,  however, 
they  are  disinherited  by  using  the 
general  term,  something  must  be  left 
them  as  a legacy  to  show  that  they 
were  not  passed  over  through  for- 
getfulness. But  male  posthumous 
children,  i.  e.  sons,  and  other  de- 
scendants, cannot  be  disinherited 
except  by  name,  that  is,  in  this  form, 

1 whatever  son  is  hereafter  bom  to 
me,  let  him  be  disinherited.’ 


In  tbe  strictness  of  the  old  civil  law,  a child  born  after  the 
death  of  the  testator  was  incapable  of  taking,  as  heir  or  legatee, 
under  a testament.  He  had  not,  at  the  time  of  the  testator’s 
death,  any  certain  existence;  and  the  law  said,  Incerta  persona 
heres  institui  non  potest.  (Ui.p.  Reg.  22.  4.)  But  still  it 
might  be  that  the  child,  when  horn,  was  a suus  heres  of  the 
testator ; and  as  his  agnatio  would  be  considered  in  law  to  date 
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from  the  time  of  conception,  not  birth,  the  testator  would  pass 
over  one  of  his  sui  heredea  if  he  omitted  to  include  him  or 
exclude  him  in  the  will ; although,  if  he  had  included  him, 
the  posthumous  child  could  not  have  taken  anything.  In  the 
course  of  time  the  law  permitted  the  posthumous  child,  if  a 
8UU8  herea,  to  become  an  heir;  but  the  civil  law  never  per- 
mitted the  posthumous  child  of  a stranger,  even  after  the 
testator’s  death,  to  be  an  heir  or  legatee.  And  thus  the  insti- 
tution of  a posthumous  sums  herea  having  once  been  per- 
mitted, the  next  step  was  to  consider  it  imperative  on  the 
testator,  if  he  wished  to  exclude  the  posthumous  child  from  a 
share  in  the  inheritance,  to  do  so  in  the  case  of  a son,  by  re- 
ferring to  him  specially  ( nominatim  does  not,  of  course,  here 
mean  ‘by  name,’  but  by  a phrase  expressly  referring  to  him, 
such  as  po8tnmus  exherea  eato) : and  in  the  case  of  a 
daughter,  or  any  descendant  other  than  a son,  by  adopting  the 
general  clause  of  disinheritance,  ceteri  exheredea  aunto,  and 
also  by  giving  the  child  some  legacy,  however  trifling,  in  order 
to  show  that  it  was  not  by  accident  that  the  testator  allowed 
this  clause  to  embrace  the  case  of  a posthumous  child. 


2.  Postumorum  an  tom  loco  sunt 
et  hi,  qui  in  sui  heredis  locum  suc- 
cedendo,  quasi  adgnascendo  fiunt 
parentibus  sui  heredes.  Ut  ecce : si 
quia  tilium  et  ex  eo  nepotem  nep- 
temve  inpotestatehabeat,quia filius 
gradu  pra-cedit,  is  solus  jura  sui 
heredis  habet,  quamvis  nepos  quo- 
que  et  neptis  ex  eo  in  eadem  po- 
tostate  sint ; sed  ai  filius  ejus  vivo 
eo  moriatur,  aut  qualibet  alia 
ratione  exeat  de  potestate  ejus, 
incipit  nepos  neptisve  in  ejus  locum 
succedere,  et  eo  modo  jura  suoruin 
heredum  quasi  adgnatione  nancis- 
cuntur.  fie  ergo  eo  modo  rum- 
paturejustestainentum,  sicut  ipsum 
tilium  vel  heredem  instituere  vel 
nominatim  exheredare  debet  tes- 
tator, ne  non  jure  faciat  testaraen- 
tmn,  ita  et  nepotem  neptemve  ex 
filio  necesse  est  ei  vel  heredem  in- 
stituere vel  exheredare,  ne  forte  eo 
vivo  filio  mortuo,  succedendo  in 
locum  ejus  nepos  neptisve  quasi 
adgnatione  rumpat  testainentum  ; 
idque  lege  Junia  Velleia  provisum 
est,  in  qua  eiinul  exheredationis 
modus  ad  similitudinein  postu- 
morum  demonstratur. 


2.  Those  ought  also  to  be  placed 
on  the  footing  of  posthumous  chil- 
dren, who,  succeeding  in  the  place 
of  a suus  Aires,  become  by  a kind  of 
agnation  sui  Armies  of  their  parents. 
Thus,  for  instance,  if  any  one  has  a 
son  in  his  power,  and  by  him  a 
grandson  or  granddaughter,  the  son, 
being  first  in  degree,  has  alone  the 
rights  of  a suus  heres,  although  the 
grandson  or  granddaughter  bv  that 
son,  is  under  the  same  parental 
power.  But,  if  tho  son  should  die 
in  his  father's  lifetime,  or  should  by 
any  other  means  cease  to  be  under 
his  father’s  power,  the  grandson  or 
granddaughter  would  succeed  in  his 
place,  and  would  thus,  by  this  kind 
of  agnation,  obtain  the  rights  of  a 
situs  heres.  In  order,  then,  that  tho 
force  of  his  testament  may  not  be 
broken,  the  testator,  who  is,  as  we 
have  said,  obliged,  in  order  to  make 
an  effectual  testament,  to  institute 
his  son  ns  heir  or  to  disinherit  him 
by  name,  is  equally  obliged  to  in- 
stitute as  heir,  or  to  disinherit,  a 
grandson  or  granddaughter  by  that 
son,  lest,  if,  during  his  lifetime,  hia 
son  should  die,  and  the  grandson 
or  granddaughter  succeed  in  hia 
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place,  the  force  of  the  testament  may 
Do  broken  by  this  kind  of  agnation. 
Provision  has  been  made  for  this  bv 
the  lex  Junta  Velleia,  in  which  is 
given  a mode  of  disinheriting  in 
such  a case  like  that  of  disinheriting 
posthumous  children. 

Gai.  ii.  134. 

A testament  was  made  void,  not  only  by  the  birth  of  a 
posthumous  suus  heres,  but  by  any  one  coming  into  the  posi- 
tion of  a 8UU8  heres  after  the  time  when  the  testament  was 
made.  The  testator  might  (under  the  ancient  law)  have  sub- 
sequently married  a wife  in  manu ; an  emancipated  son  might 
be  re-emancipated,  and  thus  come  again  into  his  father’s 
power ; a captive  son  might  return  home ; or  the  testator 
might  adopt  a person  into  his  family.  In  all  these  cases,  as 
well  as  in  that  mentioned  in  the  text,  the  testament  would 
be  invalidated  by  a process  which  bore  a close  analogy  to  ag- 
nation, that  is,  by  these  persons  becoming,  otherwise  than  by 
birth,  the  sxu  heredes  of  the  testator,  just  as  it  would  be  by 
direct  agnation,  if  a son  were  bom  to  the  testator  after  the 
date  of  the  testament.  The  lexJunia  Velleia  (Gai.  ii.  134), 
passed  in  the  time  of  Augustus  (763  A.G.C.),  provided  (1st) 
that  a testator  might  institute  or  exclude  any  one  who  should, 
after  the  date  of  the  testament,  be  born  his  sums  heres,  and 
(2ndly)  that  he  might  exclude  a grandchild,  or  other  descen- 
dant, stepping  into  the  place  of  their  father,  as  sums  heres 
during  the  testator’s  lifetime.  It  was  not  necessary  to  legal- 
ize the  institution  of  such  a grandchild,  as  he  was  not,  like 
the  person  who  might  be  born  after  the  date  of  the  will,  a 
•persona  incerta.  (D.  xxviii.  29.  12,  13.)  If  these  latter 
persons,  who  thus  might  be  instituted,  and  who  received  the 
'•,*  name  of  quasi  postumi  Velleiani,  were  excluded,  the  lex 
Junia  required  that,  as  in  the  case  of  posthumous  sui  he- 
redes, the  males  should  be  excluded  nominatim , and  the  fe- 
males inter  ceteros,  but  with  a legacy ; in  the  other  cases  of 
quasi-agnation,  no  law  helped  the  testator,  and  if  he  had  a 
new  suus  heres  by  any  of  the  modes  mentioned  above,  except 
that  of  a descendant  stepping  into  the  place  of  a deceased  suus 
heres,  he  had  to  make  a new  testament  in  order  to  die  testate. 

.3.  Emancipates  liberos  jurecivili  3.  The  civil  law  does  not  make  it 
nequo  heredes  instituere  neque  ex-  necessary  either  to  institute  emanci- 
heredare  necesse  est,  quia  non  aunt  pated  children  heirs,  or  to  disinherit 
aui  heredes.  Sed  prajtor ornnes  tam  them  in  a testament;  because  they 
feminini  sexus  quam  masculini,  si  are  not  mi  heretlet.  Hut  the  prajtor 
heredes  non  instituantur,  exhere-  ordains,  that  all  children,  male  or  fe- 
dari  jubet,  virilis  sexus  nominatim,  male,  if  they  be  not  instituted  heirs, 
feminini  vero  et  inter  ceteros ; quod  shall  be  disinherited  ; the  males  by 
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si  neque  h erodes  instituti  fuerint,  name,  the  females  under  the  general 
noquo  ita  ut  diximus  exheredati,  term  retort : for,  if  they  have  neither 
promitt.it  eis  pnetor  contra  tabulae  been  instituted  heirs,  nordisinhcrited 
testaiueuti  bonorum  possessionem.  in  manner  before  mentioned,  the  prae- 

tor gives  them  possession  of  goods 
contra  tabula*. 

Gai.  ii.  135. 


An  emancipated  child,  passing  out  of  the  testator’s  family, 
ceased  to  be  his  situs  heres.  But  "though  he  thus  lost  all 
legal  claim  upon  the  testator’s  inheritance,  yet  he  had  gained 
no  provision  by  being  emancipated,  and  the  prsetor,  therefore, 
came  to  his  relief,  and  set  aside  the  testament,  if  he  had  not 
been  expressly  excluded.  He  did  not  do  this  nominally,  for 
the  testament  was  legally  good,  but  he  did  what  amounted  to 
the  same  thing;  he  divided  the  property  equally  among  all  as 
if  the  testator  had  died  intestate,  giving  the  children  what 
was  termed  ‘possession  of  the  goods;’  a possession  said,  in 
this  case,  to  be  contra  tabulas,  as  it  overthrew  the  provisions 
contained  in  the  tablets  of  the  testament.  An  emancipated 
daughter  might  thus  be  in  a better  position  than  an  uneman- 
cipated,  if  both  were  passed  over.  For  if  the  emancipated 
daughter  were  passed  over,  the  testament  would  be  over- 
thrown altogether,  and  she  would,  if  an  only  child,  take  all 
the  property  ; whereas,  if  the  uneraancipated  daughter  was 
passed  over,  she  could  only  take  half  at  most.  Antoninus  put 
them  on  an  equality,  by  giving  the  emancipated  only  the 
share  she  would  have  had,  had  she  not  been  emancipated. 
(Gai.  ii.  125,  126.) 


4.  Adoptivi  liberi  quamdiu  sunt 
in  potentate  patris  adoptivi,  ejus- 
dein  j uris  haben  tur  cujus  sunt  j ustis 
nuptiis  ijmcsiti : itaoue  heredes  iu- 
stituendi  vel  exheredandi  sunt,  se- 
cundum camue  de  naturalibus  ex- 
posuimus.  Lmancipati  vero  a patre 
adoptive,  neque  jure  civili,  neque 
quod  ad  edictum  prietoris  attinct, 
inter  liberos  numerantur  : qua  ra- 
tions aecidit  ut  ex  diverso,  quod  ad 
naturalum  parentem  attinet,  quam- 
diu quidem  sintin  adoptive  familia, 
extraneirum  numero  Iiabeaitur,  ut 
eos  neque  heredes  institucre  neque 
exheredare  necesse  sit ; cum  vero 
emancipati  fuerint  ab  adoptivo  pa- 
tre,  tunc  incipiant  in  ea  causa  ease 
in  qua  futuri  essent,  si  ab  ipso  na- 
tural! patre  emancipati  fuissent- 

Gai.  ii. 


4.  Adoptive  children,  while  under 
the  power  of  their  adoptive  father, 
are  in  the  same  legal  position  as 
children  sprung  from  a legal  mar- 
riage; and  therefore  they  must  cither 
be  instituted  heirs,  or  disinherited, 
according  to  the  rules  we  have  laid 
down  respecting  natural  children. 
But  neither  by  the  civil  nor  the  prae- 
torian law,  are  children  emancipated 
by  an  adoptive  father  reckoned 
among  his  natural  children.  Ileneo 
conversely,  adoptive  children,  while 
in  their  adoptive  family,  are  con- 
sidered strangers  to  their  natural 
arents,  who  need  not  institute  them 
eirs,  or  disinherit  them  ; but  if  they 
are  emancipated  by  their  adoptive 
father,  they  are  in  the  same  position 
in  which  they  would  have  been,  if 
emancipated  by  their  natural  father. 
136,  137. 
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If  an  adopted  son  were  emancipated  by  his  adoptive  father, 
he  would,  under  the  old  law,  have  no  legal  claim  on  the  in- 
heritance of  his  adoptive  or  his  natural  father.  But  the  prae- 
tor came  to  his  aid,  and  gave  him  ‘ a possession  of  the  goods’ 
of  his  natural  father,  unless  he  was  expressly  excluded  by  his 
natural  father’s  testament.  On  his  adoptive  father,  he  would, 
after  emancipation,  in  no  case  have  any  claim  whatever,  until 
Justinian  altered  the  law  in  the  manner  alluded  to  in  the 
next  paragraph. 

6.  Sed  haec  quidom  vetustaa  in-  5.  Such  whs  the  ancient  law.  But 
troducebat.  Nostra  vero  constitutio  thinking,  that  no  distinction  can 
inter  masculoa  et  feminas  in  hoc  reasonably  be  made  between  the  two 
jure  nihil  interease  existiraans,  quia  sexes,  inasmuch  as  they  equally  con- 
utraque  persona  in  hominum  pro-  tribute  to  the  procreation  of  the  spe- 
creatione  similiter  naturte  onicio  cies,  and  because,  bv  the  ancient  law 
fungitur,  et  lege  antiqua  duodecim  of  the  Twelve  Tables,  all  children 
tabularum  onines  similiter  ad  sue-  were  equally  called  to  the  succession 
cessionem  ab  intestato  vocabantur,  ah  intedato,  which  law  the  pnetors 
quod  et  pnetores  postea  secuti  esse  seem  afterwards  to  have  followed, 
videntur,  ideo  simplex  ac  simile  jus  we  have  by  our  constitution  made 
et  in  hliis  et  in  tiliabus  et  in  cteteris  the  law  the  same  both  as  to  sons  and 
descendentibus  per  virilem  sex  urn  daughters,  and  also  as  to  all  other 
personis,  non  solum  natis  sed  etiam  descendants  in  the  maleline,  whether 
postumia,  introduxit:  ut  onines,  already  bom  or  posthumous;  so  that 
sive  sui  sive  emancipati  sunt,  vel  all  children,  whether  they  are  rad 
herodes  instituan  ur  vel  nominatim  hrredes  or  emancipated,  must  either 
oxheredentur,  et  eumdem  habeant  he  instituted  heirs  or  be  disinherited 
effectumcircatestamentaparentiuin  by  name;  and  their  omission  has  the 
sunrum  intirmanda  et  hereditatem  same  effect  in  making  void  the  tea- 
auferemlam.quemfiliisuivel  enian-  taments  of  their  parents,  and  taking 
cipati  habent,  sive  jam  nati  sint,  away  the  inheritance  from  the  insti- 
siveadliuein  uteroconstituti  postea  tilted  heirs,  as  would  be  produced  by 
nati  sint.  Circa  adoptivos  autem  the  omission  of  children  who  were 
filios  certain  induxitnus  divisionem,  cut  heredis  or  emancipated,  whether 
quae  nostra  constitutione  quam  su-  they  have  been  already  horn,  or 
per  adoptivis  tulimus,  continetur.  having  been  already  conceived  are 

bom  afterwards.  With  respect  to 
adoptive  children,  we  have  esta- 
blished a distinction  between  them, 
which  is  set  forth  in  our  constitution 
on  adoptions. 

C.  L 28.  4;  C.  viii.  47.  10,  pr.  and  1. 

Under  the  legislation  of  Justinian  a testament  would  be 
rendered  invalid  by  the  omission  of  any  one  male  or  female 
whom  it  was  necessary  either  to  institute  or  exclude,  and  every 
exclusion  must  be  made  nominatim.  An  adopted  son,  if 
adopted  by  a stranger,  i.  e.  not  an  ascendant,  lost  none  of  his 
claims  upon  his  natural  father’s  property,  but  only  had  a claim 
upon  that  of  his  adoptive  father,  if  his  father  died  intestate ; 
for  if  the  adoptive  father  made  a testament,  it  was  not  neces- 
sary he  should  notice  the  adoptive  son.  But  an  adopted  son. 
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if  adopted  by  an  ascendant,  either  a maternal  grandfather  or 
an  emancipated  father  (see  Bk.  i.  Tit.  11.  2),  stood  in  the 
position  of  a sums  heres  to  the  ascendant,  and  a testament 
would  be  invalid  in  which  he  was  passed  over. 


C.  Sod  si  in  expoditione  occupa- 
tus  miles  testauientum  faciat,  et 
liberos  suos  jam  natos  vel  pustumos 
nominatim  non  exheredaverit,  sed 
silentio  prreterierit  non  ignorans  an 
hatioat  liberos,  silentium  ejus  pro 
cxherodatione  nominatim  facta  va- 
lere  constit  utionibus  principum  eau- 
tum  est. 


6.  If  a soldier  on  actual  service 
make  his  testament,  and  neither  dis- 
inherit his  children  already  bom,  or 
bis  posthumous  children  by  name, 
but  pass  them  over  in  silence  al- 
though he  is  not  ignorant  that  he 
has  children,  it  is  provided  by  the 
imperial  constitutions  of  the  empe- 
rors, that  his  silence  shall  be  equiva- 
lent to  disinheriting  them  by  name. 


D.  xxix.  30.  2. 


7.  Mater  vel  avus  maternus  ne- 
cesse  non  habent  liberos  suos  aut 
heredes  instituere  aut  exheredare, 
sed  possunt  eos  omittcre  ; nam  si- 
lentium matris,  aut  avi  matemi  et 
ceterorum  per  matrem  ascenden- 
tium,  tantuiu  fix-it  quantum  exhe- 
redatio  patris.  Nec  enira  matri  (ili- 
um filiamve,  neque  avo  materao 
nepotem  neptemve  ex  (ilia,  si  eum 
eamve  heredem  non  instituat.,  ex- 
heredare necesse  eat,  sive  de  jure 
civil i qute ramus, sive  de  odicto  prte- 
toris  quo  practeritis  liberis  contra 
tabulas  bonorum  possessionem  pro- 
mittit : sed  aliud  eis  adminiculum 
servatur,  quod  paulo  post  vobis  ma- 
nifestum  het. 


Gai. 


7.  Neither  a mother  nor  a mater- 
nal grandfather  need  either  institute 
their  children  heirs,  or  disinherit 
them,  but  may  pass  them  over  in 
silence  ; for  the  silence  of  a mother 
or  a maternal  grandfather,  or  of  any 
other  ascendant  on  the  mother’s  side, 
has  the  same  effect  as  a father  ac- 
tually disinheriting  them.  For  a 
mother  is  not  obliged  to  disinherit 
her  children,  if  she  does  not  institute 
them  her  heirs;  neither  is  a mater- 
nal grandfather  under  the  necessity 
of  instituting  or  of  disinheriting  his 
grandson  or  granddaughter  by  a 
daughter ; whether  wo  look  to  the 
civil  law.  or  the  edict  of  the  praetor, 
which  gives  possession  of  goods  con- 
tra tabula*  to  those  children  who 
have  been  passed  over  in  silence.  Hut 
children,  in  this  case,  have  another 
remedy,  which  we  will  hereafter 
explain, 
lii.  71. 


The  children  could  never  be  the  sui.  heretics  of  their  mother, 
for  women  never  had  any  one  in  their  power ; nor  could  they 
be  the  mi  heredes  of  a maternal  ascendant,  except  by  adop- 
tion. and  the  case  of  adoption  is  not  spoken  of  here. 

Aliud  atlminiculum.  This  refers  to  the  action  for  setting 
aside  the  testament  as  inofficious,  that  is,  made  without  proper 
regard  fur  natural  ties.  (See  Tit,  18.  2.) 
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Tit.  XIV.  DE  HEREDIBUS  INSTITUENDIS. 

Hcredos  instituere  permissum  A man  may  institute  as  his  heirs 
est  tam  liberos  homines  quam  ser-  either  freemen  or  slaves,  and  either 
vos,  et  tam  proprios  quam  alieuos.  his  own  slaves  or  those  of  another. 
Proprios  autem,  olim  quidem  se-  Formerly,  according  to  the  more 
cundum  plurium  senteutias,  non  received  opinion,  no  one  could  pro- 
ahter  quam  cum  libeitate  recte  perlv  institute  bis  own  slaves,  unless 
instituere  licebat.  Hodie  voro  ne  also  freed  them ; but  now,  bv  our 
etiam  sine  libertatc  ex  nostra  con-  constitution,  a testator  mav  institute 
stitutione  beredes  eos  instituere  bis  slave  without  expressly  enfmn- 
permissum  est.  Quod  non  per  in-  chising  him.  And  we  have  intro- 
novationem  induximus,  sed  quo-  duced  this  rule,  not  assn  innovation, 
ninm  tequius  erat,  et  Atilicino  pla-  but  because  it  seemed  equitable ; and 
cuisse  Paul  us  suis  libris,  quos  tam  Paulus  in  his  writings  on  Massurius 
ad  Mnssurium  Sabinum  quam  ad  Sabinus  and  Plautius,  informs  us 
Plautium  scripsit,  refert.  Propriua  that  this  was  the  opinion  of  Atilici- 
autem  servus  etiam  is  intelligilur  mis.  Among  a testator's  own  slaves 
in  quo  nudam  proprietatem  testator  is  included  one  in  whom  the  testator 
liabet,  alio  usumfructum  habente.  had  only  a bare  ownership,  another 
Flat  tamen  casus  in  quo  nec  cum  having  the  usufruct.  But  there  is  a 
libertnte  utiliter  servus  a domina  case,  in  which  the  institution  of  a 
heres  instituitur,  ut  constitutione  slave  by  his  mistress  is  void, although 
divorum  Severi  et  Antonini  cave-  his  liberty  is  expressly  given  to  him, 
tur,  cujus  verba  htcc  sunt:  ‘Ser-  according  to  the  provisions  of  b con- 
vum  adulterio  maculatum  non  jure  stitution  of  the  Emperors  Severus 
testamento  manumissum  ante  sen-  and  Antoninus,  in  these  words:  ‘Rea- 
tentiam  ab  ea  tnuliere  videri,  quae  son  demands  that  no  slave,  accused 
rea  fuerat  ejusdem  criminis  postu-  of  adultery  with  his  mistress,  shall 
lata,  ratioms  est ; quare  sequitur,  be  allowed  before  his  sentence  is 
ut  in  eumdem  a domina  colluta  in-  pronounced,  to  l>e  made  free  by  the 
stitutio  nullius  momenti  habeatur.’  mistress,  who  is  alleged  to  be  a pnrt- 
Alienus  servus  etiam  is  iutelligitur,  ner  in  the  crime.  Hence,  if  a mis- 
in  quo  usumfructum  testator  habet.  tress  institute  such  a slave  as  her 

heir,  it  is  of  no  avail.’  In  the  terra, 
‘ the  slave  of  another,’  is  included  a 
slave  of  whom  the  testator  has  the 
usufruct. 

Gai.  ii.  185- 187 : C.  vi.  27.  5;  C.  vii.  15.  1 ; D.  xxviii.  C.  48.  2:  C.  vii. 

15.  1. 

By  institution  is  meant  the  declaration  who  is  to  be  heir, 
that  is,  who  is  to  carry  on  the  legal  existence,  the  persona,  of 
the  testator.  And  as,  unless  his  existence  were  continued, 
there  could  be  no  thing  or  person  from  whom  the  testamen- 
tary dispositions  could  derive  any  force,  or  be  of  any  efficacy, 
the  institution  was  the  all-important  part  of  the  testament 
It  was  veluti  caput  atque  funclamentum  totius  testamenti. 
All  other  dispositions  were  accessories  to  it,  being  only  condi- 
tions or  laws  imposed  upon  the  heir.  In  the  older  law  a 
peculiar  form  of  words  was  appropriated  to  the  institution. 
‘ Titius  heres  esto  ’ was  the  recognized  form.  Even  in  the  days 
of  Gaius  and  Ulpian  (Gai.  ii.  116,  117  ; Ulp.  Reg.  20),  such 
expressions  as  * Titius  heres  sit,'  ‘ Titium  heredem  esse  jubeo,' 
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terms  of  command,  were  considered  right,  and  expressions 
6uch  as  ‘ Titium.  heredem  esse  volo,'  ‘ heredem  institno,'  * he- 
redem facio,'  were  considered  wrong.  And  it  was  not  till  389 
a.d.  that  Constantine  the  Second  permitted  the  institution  to 
be  made  in  any  terms  by  which  the  meaning  of  the  testator 
could  be  clearly  ascertained.  (C.  vi.  23.  15.)  Again,  in  the 
■ older  law,  as  everything  else  in  the  testament  derived  its  force 
from  the  institution,  it  was  considered  that  the  institution 
ought  to  be  put  at  the  head  or  top  of  the  testament,  and  any 
legacy  or  other  disposition  placed  before  it  was  passed  over, 
and  had  no  effect.  An  exception  was  made  in  behalf  of  an 
appointment  of  a tutor  (see  Bk.  i.  Tit.  14.  3);  and  the  clause 
in  which  the  testator  disinlierited  his  sui  heredes  was  naturally 
placed  before  that  in  which  he  instituted  testamentary  heirs. 
Justinian,  as  we  shall  see  in  the  20th  Title,  paragr.  34,  en- 
acted that,  provided  the  institution  appeared  in  some  part  of 
the  testament,  it  should  be  immaterial  in  what  part  it  might 
be  placed. 

Any  one  might  be  instituted,  and  consequently  take  as  heir, 
who  had  the  rights  of  a citizen,  or,  as  it  was  technically 
termed,  who  had  the  te-stamenti  f actio  cum  testators,  i.  e.  the 
power  of  joining  with  the  testator  in  going  t hrough  the  cere- 
monies of  the  jus  Quintium.  This  power  was  not  enjoyed 
by  peregrini,  deportati,  dedecitii , nor  by  the  Latini  Juniani, 
unless  they  became  citizens  before  entering  on  the  inheri- 
tance. Women  were  prevented  by  the  lex  Voconia  (585 
a.u.c.)  (Gai.  ii.  274),  unmarried  persons  by  the  lex  Julia, 
and  orbi  (childless  persons)  by  the  lex  Papia  Poppaea,  from 
being  instituted.  Neither  could  any  uncertain  person  be  in- 
stituted, nor  any  corporate  body,  or  any  of  the  gods,  except 
those  in  whose  favour,  as  the  Tarpeian  Jupiter  (Ulp.  Reg. 
226),  a special  exception  bad  been  made  by  a senatus  con- 
eultum.  All  these  distinctions  had  ceased  in  the  time  of  Jus- 
tinian, and  none  of  those  we  have  mentioned,  except  pere- 
grini and  persons  who  had  lost  their  civil  rights  by  deportatio, 
were  excluded.  There  were  still,  however,  some  to  whom  the 
capacity  for  institution  was  specially  deuied,  such  as  the  chil- 
dren of  persons  convicted  of  treason  (G.  ix.  8.  5. 1),  apostates 
and  heretics  (C.  i.  7.  3),  children  of,  and  parties  to,  prohibited 
marriages.  (C.  v.  5.  6.)  A second  husband  or  wife  could  not 
be  instituted,  when  there  was  issue  of  the  first  marriage  (C. 
v.  9.  6);  nor  natural,  where  there  were  legitimate  children. 
(C.  v.  27.  2.) 

If  a person  instituted  his  own  slave,  this  was  held  to  give  the 
slave  his  liberty  by  necessary  implication.  If  he  instituted  the 
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slave  of  another,  the  slave  took  the  inheritance  for  his  master’s 
benefit,  provided  the  master  had  the  testamenti  f actio  with 
the  testator ; but  if  he  had  not,  the  institution  of  the  slave 
was  void. 

In  the  law  before  Justinian,  enfranchisement  by  a person 
who  had  only  a bare  property  in  a slave,  was  not  held  to  confer 
freedom, a proprietatie  domino  manumissus  non  liber  fit,  serf 
serw«  sine  domino  est.  (Ulp.  Reg.  1.  19.)  Under  Justinian 
the  slave  became  free,  and  could  acquire  for  himself,  and  could 
take  as  heir ; but  he  was  obliged  to  serve  as  slave  to  the  usu- 
fructuary, during  such  time  as  the  usufruct  continued. 

The  slave  accused  of  adultery  with  his  mistress  might  be 
subjected, as  all  slaves  might,  to  the  torture,  to  extract  evidence 
of  his  guilt  If  he  had  been  enfranchised,  he  would  have 
escaped  this,  and  thus  the  mistress  might  have  defeated  justice, 
unless  she  had  been  restrained  from  using  her  power  of  en- 
franchising him. 


1.  Semis  autem  a domino  suo 
heres  insti  tutus,  si  quidem  in  eadem 
causa  manserit,  tit  ex  testamento 
liber  heresque  necessarius  ; si  vero 
a vivo  tcstatorc  mamimiasus  fuerit, 
suo  arbitrio  adire  hereditatem  po- 
test, quia  non  tit  necessarius,  cum 
utrumque  ex  doraini  testamento 
non  consequitur.  Quod  si  alienatus 
fuerit  jussu  novi  domini  adire  here- 
ditatem  debet,  et  ea  ratione  per 
eum  dominus  tit  heres;  nam  ipse 
alienatus  neque  liber  noque  heres 
esse  potest,  etiamsi  cum  libertate 
heres  institutus  fuerit;  destitisse 
enim  alibertatis  datione  videturdo- 
miuus,  qui  eum  alienavit.  Alienus 
quoque  servus  heres  institutus,  si  in 
eadem  causa  duraverit,  jussu  ejus 
domini  adire  hereditatem  debet  : si 
vero  alienatus  fuerit  ab  eo,  aut  vivo 
testa  to  re,  aut  post  mortem  ejus 
autequam  adeat,  debet  jussu  novi 
domini  adire ; at  Bi  manumissus  est 
vivo  testatore  vel  mortuo  antequam 
adeat,  suo  arbitrio  adire  heredita- 
tem potest. 


1.  A slave  instituted  heir  by  his 
master,  if  he  remains  in  the  same 
condition,  becomes,  by  virtue  of  the 
testament,  free  and  necessary  heir. 
But,  if  his  master  has  enfranchised 
him  before  dying,  he  may  at  his 
pleasure  accept  or  refuse  the  inheri- 
tance, for  he  does  not  become  a 
necessary  heir,  since  he  does  not  ob- 
tain both  his  liberty  and  the  inheri- 
tance by  the  testament  of  his  master. 
But,  if  he  has  been  alienated,  he  must 
enter  on  the  inheritance  at  the  com- 
mand of  his  new  master,  who  thus 
through  his  slave  becomes  the  heir 
of  the  testator.  For  a slave  once 
alienated  cannot  gain  his  liberty,  or 
himself  take  an  inheritance  by  virtue 
of  the  testament  of  the  master  who 
alienated  him,  although  his  freedom 
was  expressly  given  by  the  testa- 
ment ; because  a master  who  has 
alienated  his  slave,  has  shown  that 
he  has  renounced  the  intention  of 
enfranchising  him.  So,  too,  when  the 
slave  of  another  is  appointed  heir,  if 
he  remains  in  slavery  he  must  take 
the  inheritance  at  his  master's  bid- 
ding; and  if  the  slave  be  alienated  in 
the  lifetime  of  the  testator,  or  after 
his  death,  but  before  he  has  actually 
taken  the  inheritance,  it  is  at  the 
command  of  bis  new  master  that  he 
must  accept  it.  But,  if  he  be  en- 
T 
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franchised  during  the  lifetime  of  the 
. testator,  or  after  his  death,  and  be- 

fore he  has  accepted  the  inheritance, 
he  may  enter  upon  the  inheritance 
or  not,  at  his  own  option. 

Gai.  ii.  188, 180. 

It  was  necessary  that  the  heir,  as  being  the  person  who  car- 
ried on  the  legal  existence  of  the  testator,  should  be  possessed 
of  civil  rights.  If,  then,  a slave  of  the  testator  was  instituted, 
as  it  was  in  the  power  of  the  testator  to  make  him  free,  and  he 
had  invested  him  with  a character  requiring  freedom,  this  in- 
stitution was  considered  to  involve  his  freedom.  The  slave  of 
any  one  else,  if  instituted,  was  only  a channel  by  which  his 
master,  if  possessed  of  civic  rights,  acquired  the  inheritance. 
(See  Bk.  i.  Tit.  6.  1.)  If  a slave  of  the  testator  were  insti- 
tuted his  heir,  and  remained  his  slave  at  the  time  of  the  testa- 
tor’s death,  the  slave,  immediately  upon  the  testator  dying, 
became  his  heres  neceseariua,  that  is,  became  his  heir  without 
any  option  of  refusing  or  taking  the  inheritance.  But  if  it 
were  given  under  any  condition,  and  the  condition  failed,  the 
institution  then  became  invalid. 

If  the  slave  instituted  did  not  belong  to  the  testator  at  the 
time  of  the  testator’s  death,  his  condition  at  the  time  of  his 
taking  on  him  the  inheritance  (aditio  hereditalti)  determined 
for  whom  the  inheritance  was  acquired.  If  at  that  time  he 
was  a slave,  he  acquired  it  for  the  person  who  was  then  his 
master ; if  free,  for  himself. 

Disposing  of  the  slave  to  another  revoked  the  gift  of  liberty, 
because  this  was  considered  as  a legacy,  a mere  accessory  to 
the  inheritance,  to  revoke  which  anything  was  sufficient,  which 
showed  a change  of  intention  on  the  part  of  the  testator  ; but 
it  did  not  revoke  the  institution,  because  this  was  the  keystone 
of  the  testament,  and  could  only  be  revoked  by  a new  testa- 
ment, or  destruction  of  the  old  one. 

2.  Semis  autemalienus  post  do-  2.  The  slave  of  another  may  be 
mini  mortem  recte  hereainatituitur,  instituted  heir  even  after  the  death 
quia  et  cum  hereditariis  servis  eat  of  hia  master,  as  there  is  testamcnti 
testamenti  factio:  nondum  enim  faclio  with  slaves  belonging  to  an  in- 
adita  bereditas  persona;  vicam  sus-  heritance ; for  an  inheritance  not  yet 
tinet,  non  heredis  futuri,  sed  de-  entered  on  represents  the  person  of 
functi:  cum  etiain  ejus,  qui  in  the  deceased,  and  not  that  of  the 
utero  est,  servus  recte  heres  insti-  future  heir.  So,  too,  the  slave  even 
tuitur.  of  a child  in  the  womb  may  be  in- 

stituted heir. 

D.  xxviii.  6.  31.  1 ; D.  xxviii.  5.  04. 

After  the  death  of  a testator,  and  before  the  inheritance  was 
entered  on,  the  inheritance  itself  represented  the  person  of  the 
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deceased,  as  it  did  that  of  an  unborn  child  until  the  birth.  A 
slave,  during  this  interval,  was  said  to  belong  totheinheritance, 
and  if  a testament  was  made  by  any  one  instituting  as  heir  a 
slave  belonging  to  the  inheritance,  the  slave  took  the  inherit- 
ance thus  given  him  for  the  benefit  of  that  inheritance  to  which 
he  belonged.  And  that  he  should  do  so,  it  was  not  necessary 
that  the  person  by  whose  testament  he  was  instituted  heir 
should  have  test  amenti  f actio  with  the  future  heir,  but  it  was 
only  necessary  that  he  should  have  it  with  the  testator  to  whose 
inheritance  the  slave  belonged. 

3.  Servus  plurium  cum  quibus  3.  If  a slave  belonging  to  several 
teatamenti  f actio  est,  ab  extraneo  masters,  all  capable  of  taking  by 
institutus  lieres  unicuique  domino-  testament,  is  instituted  heir  by  a 
rum  cujusjussu  adierit,  pro  porti-  stranger,  he  acquires  a proportiou  of 
one  domimi  acquirit  hereditatem.  the  inheritance  for  each  master  by 

whose  command  he  took  it,  corre- 
sponding to  the  several  interests 
they  each  have  in  him. 

D.  xxix.  2.  67,  68. 

If  the  slave  were  instituted  heir  by  one  of  his  masters,  then, 
if  this  master  expressly  gave  him  his  freedom,  he  became  the 
heres  necessarius  of  the  master  instituting  him,  and  free  ; a 
due  proportion  of  the  price  at  which  he  was  valued  being  paid 
to  each  of  his  other  masters.  But  if  his  liberty  were  not 
expressly  given  him,  the  share  which  the  testator  had  in  him 
accrued  proportionately  to  all  those  of  his  masters  by  whose 
orders  he  entered  on  the  inheritance.  (See  Tit.  7.  4 of  this 
Book.) 

4.  Et  unum  hominem  et  plurcs 
in  infinitum,  quot  quia  velit,  bere- 
des  fact; re  licet. 

5.  Ilereditasplerumque  dividitur 
in  duodecim  uncias,  qum  assis  ap- 
pellatione  continentur.  Unbent 
autem  et  h®  partes  propria  nomina 
ab  uncia  usque  ad  assem,  ut  puta 
hmc:  uncia,  sextans,  quadrans, 
triens,  quincunx,  semis,  septunx, 
bes,  dodrans,  dextans,  deunx,  as. 

Non  autem  utique  duodecim  uncias 
esse  oportet,  nam  tot  unci®  assem 
efticiunt,  quot  testator  voluerit ; et 
si  unum  tantum  quis  ex  semisse, 
verbi  gratia,  heredem  scripserit, 
totus  as  in  semisse  erit : neque  enim 
idem  ex  parte  testatus  et  ex  parte 
intestatus  decedere  potest,  nisi  sit 
miles  cujus  sola  voluntas  in  testan- 

t i 


4.  A testator  may  appoint  one 
heir  or  several,  the  number  being 
quite  unrestricted. 

6.  An  inheritance  is  generally  di- 
vided into  twelve  ounces,  compre- 
hended together  under  the  term  of 
an  as,  and  each  of  these  parts,  from 
the  ouuce  to  the  at,  has  its  peculiar 
name,  viz.,  uncia,  sextans,  quadrant, 
triens,  iplincunx,  semis,  septunx,  bet, 
dodrans,  dextans,  deunx,  as.  Hut  it  is 
not  necessary  that  there  should  b« 
always  twelve  ounces,  for  an  as  may 
consist  of  as  many  ounces  as  the 
testator  pleases.  If,  for  example,  a 
man  name  but  one  heir,  and  appoint 
him  ex  semisse,  i,  e.  the  heir  of  six 
parts,  then  these  six  parts  will  make 
up  the  whole  as ; for  no  one  can  die 
partly  testate  and  partly  intestate, 
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do  spectatur.  Et  e contrario  potest  except  a soldier,  whose  intention  in 
quia  in  quantascumque  voluerit  making  liis  testament  is  alone  re- 
plurimas  uncias,  suam  hereditatem  parded.  Conversely,  a testator  may 
dividere.  divide  his  estate  into  as  many  ounces 

more  than  twelve  as  he  thinks  proper. 

D.  xxviii.  6.  60.  2 ; D.  xxviii.  6.  18.  1,  and  seq. ; D.  xxix.  1.  0. 

In  making  a testament,  where  the  testator  wished  to  give 
different  shares  to  his  heirs,  the  singular  system,  alluded  to  in 
the  text,  was  often  adopted.  The  testator  did  not  give  a fifth, 
a fourth,  <£c.,  to  each  heir,  but  gave  so  many  parts,  e.g.  five  or 
four  parts  to  one  heir,  and  so  many  more  to  another.  The 
number  of  parts  given  to  each  was  added  up,  and  the  total 
formed  the  number  of  which  these  parts  were  taken  to  be  a 
fraction.  For  instance,  if  a testator  gave  to  A five  parts,  to 
B six,  and  to  C two,  the  whole  number  amounting  to  thirteen, 
A took  five-thirteenths,  B six-thirteenths,  and  C two-thir- 
teenths. 

So  far  all  was  simple,  but  a greater  complication  was  intro- 
duced by  adopting,  conjointly  with  this  calculation  of  parts,  a 
mode  of  reckoning  derived  from  the  familiar  measure  of  the 
as,  or  pound  weight,  and  its  division  into  twelve  ounces.  The 
kereditas  was  considered  to  be  represented  by  the  as,  and  the 
parts  by  the  ounces.  But  the  testator  had  the  power  of  deter- 
mining how  many  ounces  there  should  be  in  this  imaginary 
pound.  In  the  instance  above  given,  the  as  contains  thirteen 
unciae.  But  supposing  the  testator  assigned  a certain  number 
of  parts  to  some  of  his  heirs,  and  not  to  others  ; as,  to  A five 
parts,  to  B six  parts,  and  then  made  C a co-heir,  but  without 
assigning  him  any  number  of  parts ; the  law  supposed  the 
testator  to  have  divided  his  pound  into  twelve  ounces  as  the 
standard  number,  and  gave  the  heir  to  whom  no  numl>er  of 
parts  was  assigned  such  a number  as  made  up  the  as.  In  this 
instance,  therefore,  C would  have  one  ounce  or  part.  But  if 
the  whole  number  of  parts  expressly  given  exceeded  twelve, 
then  the  testator  w'as  supposed  to  have  been  measuring  out  his 
inheritance  bythe  double  as  (dupcnuf/ us), andtheheir  to  whom 
no  express  number  was  given  took  the  number  of  parts  want- 
ing to  make  up  24.  If  the  parts  expressly  given  exceeded  24, 
then  the  tripondius,  containing  36  ounces,  was  the  measure, 
and  so  on.  The  testator  never  died  only  partly  testate  ; for 
whatever  he  gave  was  taken  to  make  up  the  whole  inheritance. 
If  his  testament  only  disposed  of  a portion  of  his  property  in 
the  way  mentioned  in  the  text,  viz.  by  his  only  giving  six 
ounces  (semis)  to  his  heir,  and  his  instituting  only  one  heir, 
six  was  considered  to  be  the  number  of  ouuces  he  wished  to 
have  in  the  as,  and,  therefore,  he  died  testate  as  to  all  his  pro- 
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perty.  If  he  did  not  use  any  expression  referring  to  the  parts 
of  an  as,  but  gave  his  heir  specific  things,  having  other  pro- 
perty besides,  what  he  did  give  was  considered  to  represent 
what  he  did  not  give  ; as,  for  instance,  if  a man  possessed  large 
estates,  and  made  A his  heir,  giving  him  one  farm,  and  named 
no  other  heir,  A took  all  his  property  ; for  this  one  farm  was 
taken  to  be  a description  of  the  whole. 

The  as  was  thus  divided  : uncia,  one  ounce  ; sextans,  one- 
sixth  of  an  as,  or  two  ounces ; quadrans,  one-fourth,  or  three 
ounces ; triens,  one-third,  or  four  ounces : quincunx,  five 
ounces  ; semis,  one-half,  or  six  ounces;  septunx,  seven  ounces; 
bes,  contracted  from  bis  triens,  eight  ounces ; dotlrans,  con- 
tracted from  de  quadrans,  the  as  minus  a quadrans,  nine 
ounces;  dextans,  contracted  from  de  sextans,  ten  ounces, 
and  deunx,  eleven  ounces. 


8.  Si  plures  instituantur,  ita  de- 
mum  partium  distributio  necessaria 
est,  si  nolit  testator  eos  ex  mquis 
partibus  heredes  esse  ; satis  enim 
constat,  nullis  partibus  nominatis, 
ex  tequis  partibus  eos  heredes  esse. 
Partibus  autem  in  quorumdam 
personisexpressis,  si  quis  alius  sine 
parte  nominatus  erit,  si  quidem 
aliqua  pars  assi  deerit,  ex  ea  parte 
heres  net ; et  si  plures  sine  parte 
scripti  sunt,  omnes  in  eandem  par- 
tem concurrent.  Si  vero  totus  as 
completus  sit,  in  dimidinm  partem 
Tocantur,  et  ille  vel  illi  omnes  in 
alteram  dimidiam : nec  interest 
primus  an  medius  an  novissimus 
sine  parte  heres  scriptus  sit ; ea 
enim  pars  data  intelligitur,  quts 
vacat. 


D.  xxviii.  5.  9.  12  ; D.  xxviii.  5 


6.  If  several  heirs  be  appointed,  it 
is  not  necessary  that  the  testator 
should  specify  their  several  shares 
unless  he  intends  that  they  should 
not  take  in  equal  portions.  For  if 
no  division  is  made,  the  heirs  clearly 
take  equal  portions.  But  if  the  shares 
of  some  should  be  specified,  and  ano- 
ther be  named  heir  without  having 
any  portion  assigned  him,  he  will 
take  the  fraction  that  may  be  wanting 
to  make  up  the  as.  And  if  several  be 
instituted  heirs  without  having  anv 
portion  assigned  them,  they  will  all 
divide  this  fraction  between  them. 
But,  if  the  whole  as  be  given  among 
those  whose  parts  are  specified,  and 
there  be  then  no  fraction  left,  then 
they  whose  shares  are  not  specified 
take  one  moiety, and  he  or  they  whose 
shares  are  specified  the  other  moiety. 
It  is  immaterial  whether  the  heir, 
whose  sharp  is  not  specified,  hold 
the  first,  middle,  or  last  place  in  the 
institution ; it  is  always  the  part  not 
specifically  given  that  is  considered 
to  belong  to  him. 

17,  pr.  and  3,  4 ; D.  xxviii.  5.  20. 


From  this  paragraph  we  may  add  one  more  detail  of  the 
system  pursued  in  calculating  the  parts  of  the  inheritance.  If 
the  number  of  parts  expressly  given  amounted  exactly  to 
twelve,  and  there  was  an  heir  instituted  to  whom  no  parts  were 
given,  as  the  parts  given  neither  fell  short  of  the  as,  nor  broke 
into  the  dupomlius,  it  was  necessary  to  make  some  arbitrary 
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regulation  on  the  subject ; and  that  adopted  was,  that  the 
parts  expressed  should  be  taken  to  be  equal  to  those  not 
expressed ; and  these  twelve  expressed  parts  should  cover 
one-half  the  inheritance. 

7.  Videamtis,  si  pars  aliqua  vacet,  7.  Let  us  inquire  how  we  ought  to 

nec  tamen  quisqunm  sine  parte  sit  decide  in  case  a part  remains  unbe- 
hores  institutus,  quid  juris  sit,  queatbed,  and  vet  each  heir  has  his 
veluti  si  tres  ex  quartis  partihus  portion  assigned  him : as,  if  three 
heredes  scripti  sunt  ? Et  constat  should  be  instituted,  and  a fourth 
vacantem  partem  singulis  tacite  pro  part  given  to  each.  It  is  clear,  in 
hereditaria  parte  aceedere,  et  per-  this  case,  that  the  undisposed  part 
inde  haberi  a c si  ex  tertiis  partilms  would  be  divided  among  theminpro- 
heredes  scripti  essent ; et  ex  divej-  portion  to  the  sliare  bequeathed  to 
so  si  plures  in  portionibus  sint,  ta-  each,  and  it  would  be  exactly  as  if 
cite  singulis  deereecere,  ut  si  ver-  each  had  had  a third  part  assigned 
bi  gTatia  quatuor  ex  tertiis  parti-  him.  And,  on  the  contrary,  if  several 
bus  heredes  scripti  sint,  perinde  heirs  are  instituted  with  such  portions 
habeantur  ac  si  unusquisque  ex  as  in  the  whole  to  exceed  the  os,  then 
quarta  parte  scriptus  fuisset.  each  heir  must  sutler  a proportionate 

diminution  ; for  example,  if  four  are 
instituted,  and  a third  be  given  to 
each,  this  would  be  the  same  ns  if 
each  of  the  written  heirs  had  been 
instituted  to  a fourth  only. 

D.  xxvii.  6.  13.  2,  and  seq. 

In  this  section  the  division  of  the  inheritance  is  into  defi- 
nite fractional  parts,  its  one-third,  one-fourth,  one-fifth,  a 
division  the  testator  was  always  at  liberty  to  adopt-  If  we 
were  to  use  the  terms  derived  from  the  as,  and  state  the  same 
case  as  that  stated  in  the  text,  we  should  say,  that  if  the  tes- 
tator gave  a quadrans  to  three  persons,  he  would  thereby 
make  his  as  to  consist  of  nine  ounces  (which  he  was  quite  at 
liberty  to  do),  and  then  a quadrans  would  give  a third  of  the 
inheritance;  if  he  gave  a triens  to  four  persons,  he  would  make 
his  as  to  consist  of  sixteen  ounces,  and  then  a triens  would 
give  a fourth  of  the  inheritance. 

8.  Et  si  plures  unci®  quam  duo-  8.  If  more  than  twelve  ounces  are 
decim  distribut®  sint,  is  qui  sine  bequeathed,  then  he  who  is  instituted 
parte  institutus  eat,  quod  dupondio  without  any  prescribed  share  ahall 
decst  habebit ; idemque  erit,  si  du-  have  the  amount  wanting  to  complete 
pondiua  explctua  ait.  Qu®  omnes  the  second  as  ; and  so,  if  all  the  parts 
partes  ad  assein  postea  revocantur,  of  the  second  ns  are  already  be- 
quamvig  sint  plurium  uuciarum.  queatbed,  he  shall  have  the  amount 

necessary  to  make  up  the  third  os. 
But  all  these  parts  are  afterwards 
reduced  to  one  single  at,  however 
great  may  be  the  number  of  ounces. 

D.  xxviii.  5.  18. 

The  concluding  sentence  of  the  section  means,  that  though. 
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for  the  sake  of  calculating  the  parts,  we  go  beyond  the  as  to 
the  dupondins  or  tripondius,  yet  we  must  always  consider 
the  as  as  representing  the  inheritance.  For  example,  to  be 
quite  correct,  we  must  make  15-24ths  into  — 12ths,  so 
that  the  portions  of  the  inheritance  may  be  expressed  with 
reference  to  the  twelve  uncive  of  the  as. 

9.  Heres  pure  et  sub  conditions  9.  An  heir  may  be  instituted  sim- 
institui  potest,  ex  certo  tempore  aut  ply  or  conditionally,  but  not  from 
ad  certum  tempus  non  potest, veluti  or  to  any  certain  period  ; as,  after 
post  quinquennium  quam  moriar,  five  years  from  my  death — or,  from 
vel  ex  oalendis  illis  vel  usque  ad  the  calends  of  such  a month,  or  until 
calendas  illas  heres  esto.  Denique  the  calends  of  such  a month.  The 
diem  ndjertum  haberi  pro  super-  term  thus  added  is  considered  a 
vacuo  placet,  et  perinde  esse  ac  si  superfluity,  and  the  institution  is 
pure  heres  institutus  esset.  treated  exactly  as  if  unconditional. 

D.  xxviii.  5. 

If  the  institution  is  conditional,  all  those  rights  which 
otherwise  would  date  from  the  death  of  the  testator,  date  from 
the  accomplishment  of  the  condition.  When  the  condition  was 
accomplished,  the  heir  entered  on  the  inheritance,  and  then  by 
this  aditio  (not  by  the  accomplishment  of  the  condition)  his 
rights  were  carried  back  to  the  time  when  the  testator  died. 
Heres  quandoque  adeunclo  hereditatem  jam  tunc  a morte 
successisse  de/uncto  intelligitur.  ( D.  xxix.  2.  54.) 

It  was  a principle  of  Roman  law  that  a person  could  not  die 
partly  testate  and  partly  intestate ; if  his  testament  was  valid 
at  all,  his  heretics  ab  intestato  were  entirely  excluded.  It  was 
also  a rule  of  law,  that  a person  who  once  became  heir,  could 
not  cease  to  be  heir.  Non  potest  ( adjectus ) ejfficere,  ut  qui 
semel  heres  exstit.it  desinat  heres  esse.  (D.  xxviii.  5.  88.) 
But  if  a person  were  instituted  heir  from  a certain  time,  there 
would  be  no  one  but  the  heretics  ab  intestato  to  take  in  the 
meantime,  and  they  must  cease  to  be  heirs  when  the  time 
arrived ; if  the  institution  were  to  take  effect  only  up  to  a 
certain  time,  the  instituted  heir  would  cease  to  he  heir  at  the 
expiration  of  the  time,  and  the  heredes  ab  intestato  would 
then  take  the  inheritance.  This  would  he  making  the  testator 
die  partly  testate  and  partly  intestate,  and  therefore  the  law  did 
not  permit  such  an  institution.  Such  an  institution  would  also 
have  offended  against  the  second  rule  we  have  just  mentioned, 
viz.  that  a person  who  had  once  been  heir  could  not  cease  to 
be  heir  (D.  xxviii.  5.  88),  whence  the  adage  semel  heres  sem- 
per heres ; for  in  the  first  case,  the  heredes  ab  intestato,  in 
the  second  the  instituted  heir,  would  cease,  at  the  end  of  a 
certain  time,  to  be  heir.  But  if  the  institution  were  conditional, 
the  heredes  ab  intestato  did  not  take  until  the  condition  was 
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fulfilled,  but  were  excluded  by  the  possibility  which  existed  at 
every  moment  of  time  that  the  testamentary  heir  wouldbe  able 
to  enter  on  the  inheritance  by  the  condition  being  accom- 
plished. (bee  D.  xxix.  2. 39.) 

The  text  speaks  of  certum  tempus  ; if  the  time  were  uncer- 
tain, if,  for  instance,  the  testator  said,  let  A be  my  heir  from 
the  date  of  B’s  death,  this  would  operate  to  make  the  institu- 
tion conditional.  Dies  incertus  conditionem  in  testamento 
fac'd.  (D.  xxxv.  1.  75.)  It  would  be  uncertain  whether  A 
would  outlive  B ; but  if  during  A’s  lifetime,  B died,  which  he 
might  at  any  moment,  the  condition,  viz.  that  A should  outlive 
him,  would  be  accomplished,  and  this  possibility  excluded  the 
heredes  ab  in  test  a to. 


10.  Impossibilis  conditio  in  insti-  10.  An  impossible  condition  in  the 
tutionibus  et  legatis,  nec  nonfidei-  institution  of  heirs,  gift  of  legacies, 
commissis  et  libertatibus,  pro  non  creation  of  JUleicommissa,  and  gifts 
scripts  habetur.  of  freedom,  is  considered  as  not  in- 

serted at  all. 

D.  xxviii.  7.  1 ; D.  xxviii.  7.  14. 


That  the  institution  was  regarded  as  unconditional  instead  of 
void,  when  the  condition  was  one  not  allowed  by  law,  must  be 
ascribed  to  the  anxiety  of  Romans  not  to  die  intestate,  and  the 
consequent  favour  with  which  the  law  regarded  any  means  of 
treating  a will  as  valid.  An  obligation  containing  an  impos- 
sible condition  would  be  void.  (Bk.  iii.  Tit-  9.  11.) 

Possibilis  est  qute  per  rerum  naturam  admitti  potest:  im- 
possibilis qua;  non  potest.  (Paul.  Sent.  iii.  4.2.  1.)  But  a 
thing  contrary  to  law,  or  to  boni  mores,  was  considered  as  im- 
possible ns  if  it  were  impossible  per  rerum  naturam.  (Paul. 
Sent.  iii.  4.  2.) 


11.  Si  plures  conditioncs  institu- 
tions adscript®  sunt,  siquidem  eon- 
junctim,  ut  puta  si  illud  et  illud 
factum  erit,  omnibus  parendum 
est ; si  separatim,  veluti  si  illud 
aut  illud  factum  erit,  cuilibet  ob- 
temperare  satis  est. 


D. 


11.  When  several  conditions  are 
attached  to  the  institution,  if  they 
are  placed  in  the  conjunctive,  as,  if 
this  and  that  thing  be  done,  all  the 
conditions  must  be  complied  with. 
But,  if  the  conditions  Hre  placed  in 
the  disjunctive,  as,  if  this  or  that  be 
done,  it  will  be  sufficient  to  comply 
with  any  one. 
iii.  7.  6. 


12.  li,  quos  numquam  testator  12.  A testator  may  institute  per- 
vidit, heredes  institui  possunt, veluti  sons  his  heirs,  whom  he  has  never 
si  fratris  filios  peregri  natos,  igno-  seen,  as,  his  brother's  sons,  born  in  a 
runs  qui  essent,  heredes  instituerit;  foreign  country,  and  unknown  to 
ignomntia  enim  testantis  inutilem  him  ; for  the  want  of  this  knowledge 
institutionem  non  facit.  will  not  vitiate  the  institution. 

C.  vi.  24.  11. 
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Tit.  XV.  DE  VULGARI  SUBSTITUTIONE. 

Potest  autem  quis  in  testamento  A man  by  testament  may  appoint 
auo  plures  gradus  heredum  facere,  several  degrees  of  heirs  ; as,  for  in- 
ut  puts  si  die  heres  non  erit  ille  stance,  if  so  and  so  will  not  be  my 
heres  esto,  et  deinceps  in  quantum  heir,  let  so  and  so  be  my  heir.  And 
velit  testator  substituere  potest,  et  so  on  through  as  many  substitutions 
novissimo  loco  in  subsidium  vel  as  he  shall  think  proper.  lie  may 
eervum  neceasarium  heredem  insti-  even,  in  the  last  place,  and  as  an 
tuere.  ultimate  resource,  institute  a slave 

his  necessary  heir. 

D.  xxviii.  8.  36. 

Substitution  was  really  a conditional  institution.  If  A is 
not  my  heir,  if,  for  instance,  he  die  before  me,  I appoint  B. 
The  extent  to  which  substitution  was  carried,  was  owing  to  the 
importance  attached  to  dying  testate ; and  partly  also,  in  the 
time  of  the  emperors,  to  the  wish  to  guard  against  the  operation 
of  the  lex  J ulia  et  Papia,  which  created  numerous  causes  of 
incapacity  to  take  under  a testament,  and  gave  the  shares  of 
those  instituted,  but  incapable  of  taking,  as  cculuca,  to  the 
public  treasury. 

This  kind  of  substitution  is  termed  vulgaris , as  opposed  to 
substitutio  pupillaris,  the  subject  of  the  next  Title. 

1.  Et  plures  in  unius  locum  pos-  1 . A testator  may  substitute  several 

sunt  substitui,  vel  uuus  in  plunum,  in  the  place  of  one,  or  one  in  the 
vel  singuli  singulis,  vel  invicem  place  of  several,  or  one  in  the  place 
ipsi  qui  heretics  instituti  sunt.  of  each  one,  or  he  may  substitute 

the  instituted  heirs  themselves  reci- 
procally to  one  another. 

I).  xxviii.  6.  38.  1. 

Vel  invicem  ipsi  qui  heredes  instituti  sunt.  If  any  one 
instituted  heir  died  before  the  testator,  or  refused  to  take  his 
share  of  the  inheritance,  his  share  was,  in  fact,  undisposed  of. 
But  as  the  testator  was  always  supposed  to  have  disposed  of 
his  whole  estate  if  he  disposed  of  any  part,  this  share  was 
divided  among  all  those  who  entered  on  the  inheritance  in 
proportions  corresponding  to  the  share  given  them  by  the  will. 
Their  claim  to  this  was  called  the  jus  accrescendi.  But  a tes- 
tator sometimes  produced  nearly  the  same  effect  as  the  law 
would  have  produced  for  him,  by  substituting  the  heirs  who 
entered  on  the  inheritance  in  the  place  of  those  who  did  not, 
thus  preventing  any  share  from  becoming  vacant.  The  effect 
was  nearly  the  same,  but  not  quite  so.  It  was  open  to  the 
substituted  heirs  to  refuse  the  inheritance  of  this  new  part, 
which  required  to  be  expressly  entered  on ; whereas,  if  they 
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once  entered  on  the  share  given  them  by  the  testament,  they 
could  not  decline  accepting  any  further  portion  which  devolved 
on  them  by  the  jus  accreacendi.  (D.  xxix.  2.  35.)  Again,  the 
representatives  of  a deceased  heir  received  his  portion  of  the 
part  given  by  the  jua  accreacendi.  But  only  those  living  at 
the  time  when  the  choice  of  entering  on  the  vacant  share  was 
offered  them,  took  by  substitution  (D.  xxviii.  6.  23  ; D.  xxviii. 
!).  59.  7),  the  benefit  of  substitution,  like  that  of  institution, 
being  personal.  The  laws  known  under  the  joint  name  of  the 
lex  Julia  et  Papia  Poppcea,  had  given  a further  reason  for 
this  mode  of  mutually  substituting  the  heirs  to  each  other. 
By  these  laws  only  the  ascendants  aud  descendants  of  the  tes- 
tator could  take  by  the  jus  accreacendi,  and  the  childless  and 
the  unmarried  were  entirely  excluded.  These  laws,  however, 
had  been  in  a great  measure  abrogated  by  Constantine  (C.  viii. 
58),  and  were  completely  so  by  Justiniau  in  a.d.  434.  (C.  vi. 
51).  It  is  further  to  be  observed,  that,  where  there  were  more 
than  two  persons  instituted,  the  devolution  would  not  be  the 
same  by  substitution  and  by  the  jus  accreacendi.  Supposing 
A,  B,  and  C were  all  instituted  heirs,  and  B substituted  to  A, 
and  then  D substituted  to  B ; if  A and  B died,  by  B being 
substituted  to  A,  the  shares  of  A aud  B would  both  go  to  I) ; 
but  by  the  jus  accreacendi  (i.e.  supposing  B had  not  been 
substituted  to  A),  the  share  of  A would  have  been  vacant,  and 
would  have  been  divided  between  I)  and  C. 


2.  Et  si  ex  dispnribtis  partibus 
heredea  scriptos  inv  icem  substitue- 
nt, et  nullam  nientionem  in  substi- 
tutione  partium  habuerit,  eas  vide- 
tur  in  aubstitutione  partes  dedisse 
quas  in  institutione  expressit ; et 
its  divus  Pius  rescripsit. 


2.  If  a testator,  having  instituted 
several  heirs  with  unequal  shares, 
substitute  them  reciprocally  the  one 
to  the  other,  and  make  no  mention 
of  the  shares  they  are  to  have  in  the 
substitution,  he  is  c msidered  to  have 
given  the  same  shares  in  the  substi- 
tution, which  he  gave  in  the  insti- 
tution ; thus  the  Emperor  Antoninus 
decided  by  rescript. 


C.  vi.  2fl.  1. 


If  he  chose,  however,  to  specify  the  shares  they  were  to  take 
in  that  portion  to  which  they  were  substituted,  there  was  no 
necessity  that  they  should  be  the  same  shares  as  those  they 
were  said  to  take  by  institution. 

3.  Sedsi  institute  heredi  etcohe-  ■'!.  If  a co-hoir  be  substituted  to 
redi  suo  substitute  dato  alius  sub-  any  instituted  heir,  and  n third  per- 
stitutus  fuerit,  divi  Scverus  et  son  to  that  co-heir,  the  Emperors 
Antoninus  sine  distinctione  rescrip-  Severus  aud  Antoninus  have  by  re- 
serunt  ad  utramque  partem  substi-  script  decided,  that  such  substituted 
tutum  admitti.  person  shall  be  admitted  to  the  por- 

tions of  both  without  distinction. 

D.  xxviii.  0.  41. 
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A testator  institutes  two  heirs,  A and  B.  He  substitutes  B 
to  A,  but  not  A to  B;  to  B he  substitutes  C.  Supposing 
neither  A nor  B take  the  inheritance,  C will  take  the  part  of 
each,  utramque  partem,  and  will  take  it  without  any  distinc- 
tion (sine  diatinctione)  as  to  what  was  the  order  in  which  the 
testament  was  drawn  up,  or  whether  A or  B first  dies  or  refuses 
or  becomes  incapable  of  taking  the  inheritance.  How  he 
would  take  the  part  of  B is  clear  enough  ; but  if  B died  or 
refused  the  inheritance  before  A,  how  would  C take  A‘s  share, 
by  the  jus  accrescendi  or  by  substitution  ? He  did  so  by  the 
rule  substitutus  substitute  censetur  substitutus  institute ; 
the  person  substituted  to  the  substitute  is  considered  sub- 
stituted to  the  instituted  heir  ; C is  substituted  to  B, 
who  is  substituted  to  A,  and  therefore  C is,  by  what  was 
termed  a tacita  substitutio,  substituted  to  A,  and  takes  his 
part. 

4.  Si  semim  alienum  quis  patrem- 
familias  arbitrates  hereaein  scripse- 
rit,  et  ei  heresnon  csset,  Mrevium  ei 
substituent,  isque  servus  jussu  do- 
mini  adierit  bereditatem,  Mievius 
in  partem  admittitur.  Ilia  enirn 
verba  si  herea  non  erit,  in  eo  quidem 
quern  alieno  juri  subjection  ease 
testator  scit,  sic  accipiuntur,  ‘si 
neque  ipse  beres  erit,  neque  aliitm 
heredeni  effecerit;’  ineo  vero  quern 

fiatremfaniilins  esse  arbitrator,  il- 
ud  significant,  ‘si  bereditatem 
sibi,  eive  cujus  juri  postea  subjectus 
esse  coeperit.  non  acquiaierit ; ’ id- 
que  Tiberius  Ctesar  in  persona 
Partheuii  servi  sui  constituit. 


D.  xxviii.  5.  40,  41. 

The  pars  which  each  took  was  one-half.  (Tkeoph.  Par.) 
That  each  should  take  half  in  such  a case  was  a mere  arbitrary 
regulation,  formed  on  no  principle  of  law,  but  only  meeting,  as 
was  supposed,  the  equity  of  the  case.  It  seemed  hard  that 
the  master  of  the  slave  should  lose  all  benefit  from  the  institu- 
tion, when  the  words  of  the  testament  gave  him  the  whole 
inheritance,  and  hard  that  the  instituted  heir  should  take 


4.  If  a testator  institute  the  slave 
of  another  his  heir,  supposing  him 
to  be  sui  juri »,  and  if  he  does  not  be- 
come his  heir,  be  substitutes  Ma>vius 
in  his  place ; then,  if  that  slave 
should  afterwards  enter  upon  the 
inheritance  at  the  command  of  his 
muster,  the  substituted  person,  Mie- 
vius, would  be  ndmitted  to  a part. 
For  the  words,  ‘ if  he  do  not  be- 
come my  heir,’  in  the  case  of  a per- 
son, whom  the  testator  knew  to  be 
under  the  dominion  of  another,  are 
taken  to  mean,  if  he  will  neither  be- 
come heir  himself,  nor  cause  another 
to  be  heir ; but  in  the  case  of  a per- 
son whom  the  testator  supposed  to  be 
free,  the  words  mean,  if  the  heir  will 
neither  acquire  the  inheritance  for 
himself,  nor  for  him  to  whose  domi- 
nion he  may  afterwards  become  sub- 
ject, This  was  decided  by  Tiberius 
C'sesar,  in  the  case  of  his  own  slave 
Parthenius. 
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nothing  when  the  master  of  the  slave  was  profiting  hv  a mis- 
take of  the  testator.  Accordingly  Tiberius  decided  that  each 
should  have  half. 


Tit.  XVI.  DE  PUPILLARI  SUBSTITUTIONS. 


A testator  can  substitute  an  heir 
in  place  of  his  children,  under  the 
age  of  puberty,  and  in  his  power, 
not  only  in  the  manner  we  have  just 
mentioned,  namely,  by  appointing 
some  other  person  his  heir  in  case 
his  children  did  not  become  his 
heirs ; but  also,  if  they  do  become  his 
heirs,  but  die  under  the  age  of  pu- 
berty, he  may  substitute  another 
heir;  as  for  example,  ‘let  Titius,  my 
son,  be  my  heir,  and,  if  he  should  not 
become  my  heir,  or,  becoming  my 
heir,  should  die  before  he  comes  to 
be  his  own  master,  i.e.  before  he 
arrives  at  puberty,  let  Seius  be  my 
heir.’  In  this  case,  if  the  son  do 
not  become  the  testator's  heir,  the 
substituted  heir  is  heir  to  the  father; 
but,  if  the  son  becomes  heir,  and 
then  dies  under  the  age  of  puberty, 
the  substituted  heir  is  then  heir  to 
the  son.  For  custom  has  established, 
that  parents  may  make  testaments 
for  their  children,  who  are  not  of  an 
age  to  make  testaments  for  them- 
selves. 

Gai.  ii.  179, 180. 

A child  under  the  age  of  puberty  might  be  sui  juris,  and  so 
have  the  legal  capability  of  making  a testament ; his  status 
might  be  such  as  togivehim  thetestamenti /actio, but  he  would 
not  have  the  power  of  exercising  his  right  to  make  a testament, 
according  to  the  distinction  between  a right  and  the  power  of 
availing  one’s  self  of  the  right,  so  often  met  with  in  Roman 
law.  If  this  child,  then,  died  before  attaining  fourteen  years, 
he  would  necessarily  die  intestate,  which  in  Roman  eyes  was  so 
great  a misfortune  for  any  one,  that  the  father  of  the  child  was 
permitted  to  make  the  child’s  testament,  but  only  as  a part  and 
as  accessory  to  his  own  ; except  in  the  case  of  a soldier,  who 
might  make  a child’s  testament  without  making  one  for  him- 
self. (D.  xxviii.  6.  2.)  The  right  to  make  a child’s  testament 


Liberia  suia  impuberibua  quos  in 
potentate  quia  habet,  non  solum  ita 
ut  supra  diximua  subatituere  potest, 
id  eat  ut,  si  heredes  ei  non  extite- 
rint,  alius  ei  ait  heres, aedeoampliua 
ut  etsi  heredes  ei  extiterint  et  ad- 
hue  impuberes  mortui  fuerint,  sit 
eia  aliquis  heres,  veluti  si  quia  dicat 
hoc  rnodo:  Titius  filiug  meus  herea 
mihi  eato ; si  filius  meua  heres  mihi 
non  erit,  eive  heres  erit  et  prius 
moriatur  quarn  in  suam  tutelam 
venerit,  tunc  Seius  heres  eato.  Quo 
casu,  si  quidem  non  extiterit  heres 
filius,  tunc  aubatitutua  patri  tit 
herea ; ai  vero  extiterit  herea  filius 
et  ante  pubertatem  deceseerit,  ipai 
filio  fit  herea  aubatitutua ; nam 
moribus  inatitutum  eat  ut,  cum  ejua 
(etatia  tilii  aint,  in  qua  ipai  aibi 
teatamentum  facerc  non  poasunt, 
parentea  eia  faciant 
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depended  on  the  possession  of  the  patria  potest  as,  and  could 
only  be  exercised  with  regard  to  those  children  who  were  in 
the  father’s  power. 

In  the  wordsai  filius  mens  heres  mihi  non  erit,siveheres  erit 
et  prius  nwriatur,  we  have  an  instance  both  of  the  vulgar  and 
the  pupillary  substitution.  It  was  long  a vexed  question  among 
the  jurisprudents  (Cic.  de  Orat.  1.  39. 57),  whether,  if  one  only 
was  expressed,  the  other  was  implied ; whether,  for  instance, 
if  the  words  si  filius  mens  here s mihi  non  erit  stood  alone, 
and  the  child  became  heir  but  died  under  the  age  of  puberty, 
the  substituted  heir  would  take  as  if  he  had  been  substituted  by 
pupillary  substitution.  Marcus  Aurelius  terminated  the  doubt 
by  deciding  that  each  substitution  implied  the  other  (D.  xxviii. 
6.  4),  so  that,  when  the  son  was  instituted  heir,  the  person 
substituted  to  him  by  pupillary  substitution  was  considered  as 
substituted  to  him  by  vulgar  substitution ; and  conversely,  the 
person  substituted  by  vulgar  substitution  was  considered  as 
substituted  by  pupillary  substitution,  unless,  in  either  case, 
the  testator  had  expressed  a wish  to  the  contrary. 


1.  Qua  ratione  excitati,  etiam 
constitutionem  posuimus  in  nostro 
codice,  qua  proapcctum  eat,  ut  si 
xuente  captos  habeant  filios  vel  ne- 
potes  vel  pronepotes  cujuseumque 
sexus  vel  gradus,  liceat  eis,  etsi  pu- 
beres  sint,  ad  exemplum  pupillaria 
subslitutionis  cert  as  personas  sub- 
siituere ; sin  autera  resipuerint, 
eamdem  substitutionem  infiraiari, 
et  hoc  ad  exemplum  pupillaris  sub- 
stitutionis,  qiue  postquam  pupillus 
adoleverit,  infirmatur. 


C.  vi.  26.  9; 


1.  Guided  by  a similar  principle, 
we  have  also  inserted  a constitution 
in  our  code,  which  provides  that,  if 
a man  have  children,  grandchildren, 
or  great-grandchildren,  out  of  their 
right  minds,  of  whatever  sex  or  de- 
gree, he  may  substitute  certain  per- 
sons as  heirs  in  place  of  such  chil- 
dren, on  the  analogy  of  pupillary 
substitution,  although  they  have  at- 
tained the  age  of  puberty.  6ut  if  they 
regain  their  reason,  the  substitution 
is  void,  on  the  analogy  of  pupillary 
substitution,  which  ceases  to  operate 
when  the  minor  attains  to  puberty. 
).  xxviii.  6.  14. 


This  kind  of  substitution  is  termed  by  the  commentators 
quasi-pupillaris  or  ex  emplane,  because  made  ad  exemplum 
pup  Marie  substitutionis.  The  power  here  given  differs  from 
that  of  making  a child’s  testament  in  two  points : (1),  it  could 
be  made  by  any  ascendant,  whether  paternal  or  maternal, 
and  not  only  by  the  paterfamilias  ; and  ( 2 ),  the  testator 
could  not  substitute  any  one  he  pleased.  lie  was  obliged  to 
appoint  one  among  certas  personas,  viz.  one  of  the  descend- 
ants of  the  insane,  and,  if  there  were  none,  then  one  of  his 
brothers.  If  he  had  no  brother,  the  choice  of  the  testator  was 
then  unrestrained.  (C.  vi.  26.  9.) 
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If  for  any  other  cause  than  insanity  a descendant  were 
incapable  of  making  a testament,  the  emperor  would,  if  he 
thought  fit,  give  a licence  to  the  head  of  the  family  to  make 
a testament  for  him.  (D.  xxviii.  6.  43.) 


2.  Igiturinpupillari  substitutions 
secundum  pnefntum  modum  ordi- 
nata  duo  quodanmiodo  sunt  testa- 
ments, alterum  patris,  alterum  tilii, 
tniKjuam  si  ipse  tilius  eibi  beredem 
instituisset,  nut  certe  unum  est 
testamentum  duarum  causarum,  id 
est,  duarum  hereditatum. 

Gai. 

3.  Sin  autem  quis  ita  formidolosua 
sit,  ut  timeret  ne  filius  ejuspupillua 
adhuc.ex  eoquod  palam  substitutum 
accepit,  post  obitunt  ejus  periculo 
insidiarum  subjiceretur,  vulgarem 
quidem  substit  utionem  palam  facere 
et  in  primi8  testamenti  parti  bus  de- 
bet; illam  autem  substitmionem 
per  quatn,  etsi  beres  extiterit  pupil- 
lus  et  iutra  pubertatem  decesserit, 
substitutus  vocatur,  separatim  in 
inferioribus  partibus  scrtbere,  eam- 
que  partem  proprio  lino  propriaque 
cera  consignare,  et  in  prtore  parte 
testamenti  cavcre,  ne  inferiores  ta- 
bula* vivo  tilio  et  adbuc  impubere 
aperiantur.  Hind  palam  est,  non 
ideo  minus  valere  substit  utionem 
impuberis  filii,  quod  in  iisdem  ta- 
bulis  scripts  sit  quibus  eibi  quisque 
heredem  instituisset,  quamvis  pu- 
pillo  boc  periculosum  sit. 


Gai. 


2.  In  a pupillary  substitution,  made 
in  the  way  we  have  mentioned,  there 
are  in  a manuer  two  testaments,  one 
of  the  father,  the  other  of  the  son, 
as  if  the  son  had  instituted  an  heir 
for  himself;  or  at  least  there  is 
one  testament,  operating  on  two  ob- 
jects, that  is,  two  inheritances. 

ii  180. 

3.  If  a testator  be  so  apprehensive 
as  to  fear  lest,  after  his  death,  his 
son,  being  vet  a pupil,  should  be  ex- 
posed to  the  risk  of  having  designs 
formed  against  him,  from  another 
person  being  openly  substituted  to 
him,  he  ought  to  make  openly  a vul- 
gar substitution,  and  insert  it  in  the 
first  part  of  his  testament;  and  to 
write  the  substitution,  by  which  a 
substituted  heir  is  caller!  to  the  in- 
heritance, if  his  son  should  become 
8n  heir  and  then  die  under  the  age  of 
puberty,  by  itself,  and  in  the  lower 
part,  which  part  ought  to  be  sepa- 
rately tied  up  and  sealed : and  he 
ought  also  to  insert  a clause  in  the 
first  part  of  bis  testament,  forbidding 
the  lower  part  to  be  opened,  while 
his  son  is  alive,  and  within  the  age  of 
puberty.  Of  course  a substitution  to 
a son  under  the  age  of  puberty  is  not 
less  valid  because  written  on  the 
same  tablet  in  which  the  testator  has 
instituted  him  his  heir,  whatever 
danger  it  may  involve  to  the  pupil. 

ii.  181. 


4.  Non  solum  autem  lieredibus 
institutis  impuheribus  liberis  ita 
substituere  parentes  possunt,  ut  etsi 
heredeseis  extiterintetante  puber- 
tutern  mortui  fuerint,  sit  eis  heres 
is  quern  ipei  voluerint ; sed  etiam 
exheredatis  : i tuque  eo  casu,  si  quid 
pupillo  ex  hereditatibus  legatisve 
aut  donationibus  propinquorum  at- 
que  amicorum  acquisition  fuerit, 
id  omne  ml  substitutum  pertinebit. 
Quiet-unique  diximus  de  substitu- 


4.  Parents  may  not  only  substitute 
to  their  children  under  the  age  of 
puberty,  so  that  if  such  children  be- 
come their  heirs,  and  die  under  the 
age  of  puberty,  any  one  whom  the 
testator  pleases  shall  lie  made  their 
heir,  but  they  may  also  substitute 
to  their  disinherited  children ; and 
therefore,  in  such  a case,  whatever 
a disinherited  child,  within  the  nge 
of  puberty,  mav  have  acquired  bv 
succession,  by  legacies,  or  by  gift 
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tione  impuberum  liberorum  vel  from  relations  and  friends,  will  all 
heredum  institutorum  vel  exbere-  become  the  property  of  the  substi- 
datorum,  eadem  etiam  de  postumis  tuted  heir.  AU  we  have  said  con- 
intelligiinus.  ceming  the  substitution  of  pupils, 

instituted  heirs,  or  disinherited  chil- 
dren, is  applicable  also  to  post- 
humous children. 

Gai.  ii.  182, 183. 

It  was  not  because  he  instituted  a child  in  his  own  testa- 
ment that  a pater  fam'd tits  could  make  the  testament  of  that 
child,  but  because  the  child  was  in  bis  power,  and  hence  he 
could  make  the  testaments  even  of  children  whom  he  dis- 
inherited. Grandchildren  and  other  descendants  could  also  be 
made  subject  to  a pupillary  substitution  by  their  grandfather, 
if  they  were  immediately  in  his  power,  that  is,  if  their  own 
father  was  dead  or  emancipated. 

It  was  necessary  that  the  child  should  be  under  the  power 
of  the  father  at  the  time  of  making  the  testameut,  and  also  at 
that  of  the  father’s  death.  No  testator  could,  therefore,  sub- 
stitute to  an  emancipated  child.  (D.  xxviii.  6.  2.)  If,  after 
the  child  became  sui  juris,  he  was  arrogated,  this  vitiated  the 
substitution  : but  the  person  who  arrogated  him  was  obliged  to 
give  security  that  if  the  child  died  under  the  age  of  puberty,  he 
would  give  up  to  the  substituted  heir,  or  to  the  lieredes  tegitimi 
if  no  one  was  substituted,  all  that  would  have  to  come  to  the 
pupil  if  the  substitution  had  remained  valid.  It  is,  perhaps, 
hardly  necessary  to  observe,  that  in  every  case  of  pupillary 
substitution,  the  substituted  heir  took  not  only  what  the  pupil 
received  from  the  father,  but  all  that  the  pupil  would  have  had 
to  dispose  of  by  testament,  if  he  had  been  capable  of  making 
a testament. 


6.  Liberia  autem  suis  testamen-  5.  No  parent  can  make  a testament 
turn  nemo  facere  potest,  nisi  et  sibi  for  his  children,  unless  he  also  make 
faciat ; nam  pupillare  testamentum  a testament  for  himself : for  the  pu- 
pars  et  sequela  est  patemi  testa-  pillary  testament  is  a part  of,  and 
menti,  adeo  ut  si  patris  testamen-  accessory  to,  the  testament  of  the 
turn  non  valeat,  ncc  filii  quidem  parent,  so  much  so,  that  if  the  testa- 
valebit.  ment  of  the  father  is  not  valid,  nei- 

ther is  that  of  the  son. 

D.  xxviii.  6.  2.  1. 

The  two  testaments  were  generally  contained  in  the  same 
instrument;  but  a testator  might,  if  he  pleased,  make  his  son’s 
testament  by  a different  instrument,  or  might  even  make  it  by 
verbal  nuncupation,  although  his  own  testament  was  written. 
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C.  Vel  singulis  antem  liberis,  vel 
ei  qui  eorum  novissimua  impubes 
monetur,  substitui  potest : singulis 
uidem  si  neminem  eorum  intestate 
ecedere  voluit,  novissimo  si  jus 
legitimarum  hereditatum  integrum 
inter  eos  custodiri  velit. 


D. 


6.  A parent  may  make  a pupillary 
substitution  to  each  of  his  children, 
or  to  him  who  shall  die  the  last  un- 
der the  age  of  puberty ; to  each,  if 
he  be  unwilling  that  any  of  them 
should  die  intestate ; to  the  last  who 
shall  die  within  the  age  of  puberty, 
if  he  wish  that  the  order  of  legiti- 
mate succession  should  be  rigidly 
preserved  among  them, 
iii.  6.  37. 


7.  A substitution  may  be  made  to 
a child  under  the  age  of  puberty,  by 
name,  as,  ‘let  Titius  be  heir:'  or  ge- 
nerally; for  instance,  ‘ whoever  shall 
be  my  heir.'  By  these  latter  words, 
all  are  called  to  the  inheritance  by 
substitution,  on  the  death  of  the  son 
under  the  age  of  puberty,  who  have 
been  instituted,  and  have  become 
heirs  to  the  father,  and  each  in  pro- 
portion to  the  share  assigned  to  him 
as  heir. 

D.  xxviii.  6.  8.  1. 

Quisquia  mihi  heirs  exit,  heres  jilio  meo  impuberi  esto, 
would  be  the  full  expression. 

8.  Masculo  igitur  usque  ad  qua-  8.  A substitution  may  then  be  made 
tuordecim  annua  subatitui  potest,  to  males,  up  to  the  age  of  fourteen  ; 
femime  usque  ad  duodecim  annos ; and  to  females,  up  to  that  of  twelve 
et  6i  hoc  tempus  excesserint,  sub-  years  : this  age  once  passed,  the  sub- 
stitutio  evanescit.  stitution  is  at  an  end. 

D.  xxviii.  0.  14. 

The  father  could  not  extend  the  time  beyond  fourteen  years, 
but  he  could  make  it  less ; as,  for  example,  si  filiua  mens  intra 
decimum  annum  decesserit. 

The  substitutio  pupillaris  would  be  at  an  end  not  only  by 
the  pupil  attaining  the  age  of  puberty,  but  by  his  undergoing 
a capitis  dcminutio  before  the  age  of  puberty,  or  dying  before 
his  father,  as,  in  either  of  these  cases,  it  would  be  impossible 
he  should  make  a testament.  Or,  again,  if  no  one  entered  on 
the  father’s  inheritance,  or  the  father’s  testament  was  in  any 
way  made  inoperative,  the  testament  of  tbe  son  was  void,  be- 
cause it  was  on  the  validity  of  the  testament  of  the  father  that 
the  validity  of  the  testament  of  the  son  depended. 

0.  Extmneo  vero  vel  filio  puberi  0.  Afterhavinginstituted  astranger 
heredi  institute  ita  substituere  nemo  or  son  of  full  age,  a testator  cannot 
potest,  ut  si  heres  extiterit  et  intra  then  go  on  to  substitute  another 


7.  Substituitur  autem  impuberi 
aut  nominatim,  veluti  Titius,  aut 
generaliter,  ut  quisquia  mihi  heres 
erit : qui  bus  verbis  vocantur  ex  sub- 
stitutione,  impubere  mortuo  filio, 
qui  et  ei  scripti  sunt  heredes  et  ex- 
titerunt,  et  pro  qua  parte  heredes 
l'acti  sunt 
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aliquodtempusdecesserit,  alius ei  sit  heir  to  him,  if  he  dies  within  a 
heres ; sed  hoc  solum  permissura  certain  time.  All  that  is  allowed  is, 
est,  ut  eum  per  fideicommissum  tes-  to  oblige,  by  a Jideieommwum , the 
tator  obliget  alii  hereditatem  ejus  person  instituted  to  give  up  all  or 
vel  totam  vel  pro  parte  restituere  : a part  to  a third  person.  What  the 

quod  jus  quale  sit,  suo  loco  trade-  law  is  on  this  point  we  will  explain 
mus.  in  its  proper  place. 

Gai.  ii.  184. 

It  is  to  be  observed  that,  in  & fideicommissum,  the  testator 
does  not  attempt  to  deal  with  the  inheritance  of  another ; he 
only  regulates  the  transmission  of  his  own. 


Tit.  XVII.  QUIBUS  MODIS  TESTAMENTA 
INFIRM  ANTUR. 


Testamentum  jure  factum  usque  A testament,  legally  made,  remains 
adeo  valet  donee  rumpatur  irri-  valid,  until  it  be  either  revoked  or 
tumve  hat.  rendered  ineffectual. 

If  something  were  originally  wanting  to  the  validity  of  the  tes- 
tament, it  was  spoken  of  as  being  injustum,  non  jure  factum ; 
as  imperfectum,  if  some  formality  were  wanting  ; and  as  nul- 
lius  momenti,  if  a child  were  not  properly  disinherited.  But 
it  might  be  quite  valid  when  made,  and  subsequently  lose  its 
effect ; in  such  a case  it  was  either  ruptum,  i.  e.  its  force  was 
broken,  it  was  revoked,  either  by  agnation  of  a suus  heres,  or 
by  a subsequent  testament ; or  it  was  irritum,  rendered  useless 
by  the  testator  undergoing  a change  of  status,  or  by  no  one 
entering,  under  it,  on  the  inheritance.  In  this  last  case  it  was 
specially  said  to  be  destitutum ; but  the  general  expression 
irritum  was  applied,  as  well  as  the  more  particular  term 
destitutum,  to  a testament  that  had  been  abandoned. 

We  have  no  term  nearer  to  ruptum  than  revoked  ; but  it 
does  not  express  it  very  accurately,  as  the  rupture  of  the  testa- 
ment might  be  something  quite  independent  of  the  testator’s 
will,  whereas  revocation  properly  implies  a voluntary  act  of 
the  testator.  We  have  hitherto,  in  order  to  keep  up  the 
metaphor,  translated  it,  ‘ the  force  of  the  testament  is  broken 
but  this  paraphrase  is  too  cumbrous  to  be  retained  when  the 
expression  occurs  frequently. 

1.  Rumpitur  autem  testamentum  1.  A testament  is  revoked  when  the 
cum  in  eodem  statu  manente  testa-  testator  still  remaining  in  tbo  same 
tore  ipsius  testamenti  jus  vitiatur.  nUttut,  the  effect  of  the  testament  is 
Si  quia  enim  post  factum  testa-  destroyed  ; for  if,  after  making  his 
ment  um  adoptaverit  sibi  tilium  per  testament,  he  arrogates  a person  mi 
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imperatorem,  cum,  qui  est  sui  juris,  Juris  bv  licence  from  the  emperor,  or 
aut  per  preetorem  secundum  nos-  if,  in  the  presence  of  the  prse tor,  and 
tram  constitutionem,  eum  qui  in  by  virtue  of  our  constitution,  he 
potentate  parentis  fuerit,  testamen-  adopts  a child  under  the  power  of  hiB 
turn  ejus  rutnpitur  quasi  adgna-  natural  parent,  then  the  testament 
tione  sui  heredis.  would  be  revoked  by  this  quasi- 

agnation of  a fuus  herns. 

Gai.  ii.  138,  and  foil. 

We  have  already  Been  how  the  rupture  of  the  testament 
might  he  avoided  by  instituting  or  disinheriting  posthumous 
children  and  quasi-postumi.  But  when  a new  suus  here# 
came  into  the  family  by  the  civil  agnation  produced  by  adop- 
tion or  arrogation,  the  stricter  law  of  the  time  of  Gaius  pro- 
nounced that  the  testament  was  inevitably  revoked.  But  in 
the  times  of  the  later  jurists,  if  the  new  suus  heres  had  been 
instituted  by  anticipation,  the  testament  was  considered  as  not 
revoked  (D.  xxviii.  2.  23),  and  it  was  only  when  he  had  been 
omitted  or  disinherited,  that  the  rule  making  the  testament  of 
no  effect  was  allowed  to  prevail.  And  Justinian  seems  here  to 
countenance  the  opinion  by  omitting  the  word  omnitnodo, 
which  Gaius  adds  to  ruvipitur. 

2.  Posteriore  quoque  testamento,  2.  A former  testament  is  equally 
quod  jure  perfectum  est,  mi  peri  us  revoked  by  a subsequent  one  made 
rumpitur ; nec  interest,  extiterit  as  the  law  requires,  nor  does  it  sig- 
aliquis  heres  ex  eo,  an  non  ; hoc  nifv  whether  under  the  new  te-sta- 
enim  solum  spectatur,  an  aliquo  ment  any  one  becomes  heir  or  not ; 
casu  existere  potuerit.  Ideoque  si  the  only  question  is,  whether  there 
quis  aut  noluerit  heres  esse,  aut  could  have  been  an  heir  under  it : 
vivo  tcstatore  aut  post  mortem  therefore,  if  an  instituted  heir  re- 
ejus  ante  quam  hereditatcm  adiret  nounces,  or  dies,  either  during  the 
decesserit,  aut  conditione  sub  qua  life  of  the  testator,  or  after  the  tes- 
lieres  institutus  est  defectus  sit,  in  tator’sdeath,but  before  the  heir  can 
his  casibus  paterfamilias  intestates  enter  upon  the  inheritance,  or  if  his 
moritur : nam  et  prius  testamentum  interest  terminates  by  the  failure  of 
non  valet  ruptum  a posteriore,  et  the  condition  under  which  he  was 
posterius  seque  nullas  habet  vires,  instituted — in  any  of  these  cases,  the 
cum  ox  eo  nemo  heres  extiterit.  testator  dies  intestate  ; for  the  first 

testament  is  invalid,  being  revoked 
by  the  second,  and  the  second  is  of 
as  little  force,  as  there  is  no  heir 
under  it. 

Gai.  ii.  144. 

If  the  heir  instituted  in  a second  testament  would  have 
taken  as  heres  ah  intcstato,  the  second  testament,  although  it 
might  be  not  formally  made  (Jure  perfectum),  was  still  held 
valid,  as  an  expression  of  the  last  will  of  the  deceased,  who 
died  intestate  indeed,  but  whose  wishes  were  binding  on  the 
heir.  (D.  xxviii.  3.  2 ; C.  vi.  23.  21,  3.) 


Digitized  by  Google 


LIB.  II.  TIT.  XVII. 


291 


The  two  modes  mentioned  in  the  text  by  which  a testament 
could  be  revoked  are  the  agnation  of  a suits  here s and  the 
making  a subsequent  testament.  But  the  testator  could  also 
revoke  it  by  tearing  or  defacing  it,  or  by  signifying  a wish  to 
have  it  revoked  before  three  witnesses,  or  by  a formal  deed, 
provided,  in  this  last  case,  that  ten  years  intervened  between  the 
making  the  testament  and  the  testator’s  death.  Theodosius 
had  enacted  that  a testament  should  be  always  invalid  after  ten 
years  had  expired  from  the  time  of  its  being  made.  Justinian 
allowed  testaments  to  remain  valid  for  any  length  of  time,  but 
retained  the  effect  of  the  lapse  of  time  in  the  one  case  of  the 
testator  signifying  his  wish  to  have  his  testament  revoked. 
(C.  vi.  23.  27.) 

When  it  is  said  that  a subsequent  testament  to  revoke  a 
prior  one  must  be  regularly  made,  it  must  be  understood  that, 
in  the  case  of  soldiers,  their  privilege  of  making  a testament 
in  any  way  they  pleased  would  permit  them  to  revoke  a prior 
testament  by  any  testament  that  expressed  their  intentions. 


3.  Sed  et  si  quis,  priore  testamento 
jure  perfecto,  poaterius  tuque  jure 
fecerit,  etiamsi  ex  certis  rebus  in  eo 
heredem  instituerit,  superius  testa- 
mentum sublatum  esse  divi  Severus 
et  Antoninus  reseripserunt.  Cujus 
eonstitutionis  verba  inseri  jussinius, 
cum  aliud  quoque  prseterea  in  ea 
constitutionc  expression  est.  ‘ Irn- 
peratores  Severus  et  Antoninus Coc- 
ceio  Campano : Testamentum  se- 
cundo  loco  factum,  licet  in  eo  cer- 
tarurn  rerum  heres  scriptus  sit, 
perinde  jure  valere  ac  si  rerum 
inentio  facta  non  esset ; sed  teneri 
heredem  scriptum  ut  contentus  re- 
bus sibi  datis,  nut  suppletaquarta  ex 
lege  Fnlcidia,  hereditntem  restituat 
his  qui  in  priore  testamento  seripti 
fuerant,  propter  inserta  verba  se- 
cundo  testamento,  quibus  ut  valeret 
prius  testamentum  expressum  est, 
duhitari  non  oportet.’  Et  ruptum 
quidem  testamentum  hoc  modo 
etlicitur. 


I). 


3.  If  any  one,  after  having  made 
a valid  testament,  makes  another 
equnllyvalid,  although  the  heir  is  in- 
stituted therein  for  certain  particular 
things  only,  yet  as  the  Emperors  Se- 
verus and  Antoninus  have  decided  by 
a rescript,  the  first  testament  is  con- 
sidered to  be  thereby  destroyed.  We 
have  ordered  the  words  of  this  con- 
stitution to  be  here  inserted,  as  it 
contains  a further  provision.  ‘The 
Emperors  Severus  and  Antoninus  to 
Cocceius  Campanus  : a second  testa- 
ment, although  the  heir  named  in 
it  be  instituted  to  particular  things 
only,  shall  be  as  valid  as  if  the  things 
had  not  been  specified,  but  unques- 
tionably the  heir  instituted  in  the 
second  testament  must  content  him- 
self either  with  the  things  given  him, 
or  with  the  fourth  part,  made  up  to 
him  according  to  the  Falcidia  lex,  and 
shall  be  bound  to  restore  the  rest  of 
the  inheritance  to  the  heirs  instituted 
in  the  first  testament,  on  account  of 
the  words  inserted  in  the  second,  bv 
which  it  is  declared,  that  effect  shall 
be  given  to  the  first  testament.’ 
This,  therefore,  is  a mode  in  which 
a testament  is  revoked, 
vi.  1.  29. 


It  was  not  the  lex  Falcidia,  bat  the  senatus-consulturn 
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Pegasianum,  by  which  this  fourth  was  in  such  a case  given  to 
the  heir.  (See  Tit.  23.  5.) 

If  the  heir  were  instituted  for  a part  only,  certcp  res,  he 
would  by  law  be  instituted  for  the  whole,  as  no  one  could  die 
partly  testate;  but  if  in  the  second  testament  it  were  ex- 
pressed that  the  first  should  be  valid,  this  would  be  the  same 
as  imposing  a fideicommissum  on  the  heir  under  the  second 
testament,  the  terms  of  the  fideicommissum  being  contained 
in  the  first  testament. 


4.  Alio  quoque  modo  testaments  4.  Testaments  validly  made  are 
jure  farta  infirmantur,  veluti  cum  is  also  invalidated  in  another  wav,  viz. 
qui  fecit  testamentum,  capita  demi-  if  the  testator  sutler  a capitis  demi- 
nntus  ait  Quod  quibus  modia  ac-  nutio.  We  have  shown  in  the  First 
cidat.primo  libro  retulimua.  Book  under  what  circumstances  this 

may  happen. 

Gai.  ii.  145. 


As  it  was  from  his  civil  status  that  a testator’s  power  of 
making  a testament  proceeded,  any  change  in  this  was  held  to 
invalidate  any  exercise  of  the  power  made  before  the  change. 


5.  In  such  a case  testaments  are 
said  to  become  ineffectual,  although 
those  which  are  revoked,  or  which, 
from  the  beginning,  were  not.  legally 
valid,  may  equally  well  be  termed 
ineffectual.  We  may  also  term  those 
testaments  revoked,  which,  being  at 
first  legally  made,  are  afterwards 
rendered  ineffectual  bv  a capitis  de- 
mimttio.  But,  as  it  is  more  convenient 
to  distinguish  by  different  terms  each 
cause  that  invalidates  a testament, 
some  are  said  to  be  irregularly  made, 
and  others,  regularly  made,  to  be 
revoked  or  rendered  ineffectual. 

Gai.  ii.  140. 

Under  irrita  testamenta,  we  must  include  those  which  the 
jurisconsults  termed  destituta,  i.e.  abandoned,  by  no  one  en- 
tering on  the  inheritance. 

0.  Non  lamen  per  omnia  inutilia 
sunt  ea  testamenta,  quie  ab  initio 
jure  facta  propter  capitis  derninu- 
tionem  irrita  facta  sunt.  Nam  si 
septem  testium  signis  signals  sunt, 
potest  scriptus  heres  secundum 
tiibulastestamenti  bonorum  posses- 
sionem agnoscere,  si  modo  defunctus 
et  civis  ltomanus  et  so®  potestatia 
mortis  tempore  fuerit : nsm  si  ideo 
irritum  factum  sit  testamentum, 


0.  But  testaments  at  first  validly 
made,  and  afterwards  rendered  inef- 
fectual bv  a capitis  drminutw,  are  not 
absolutely  void;  for  if  they  have  been 
attested  by  the  senls  of  seven  wit- 
nesses, the  instituted  heir  can  obtain 
possession  of  the  goods  according  to 
the  testament,  provided  that  the  tes- 
tator was  a Koman  citizen,  and  was 
sui  juris  at  the  time  of  his  death.  For 
if  a testament  becomes  void  because 


5.  Hoc  autem  casu  irrita  fieri 
testamenta  dicuntur,  cum  alioquin 
et  quie  rumpantur  irrita  fiant.  et 
qute  statim  ah  initio  non  jure  fiunt 
iriita  sunt,  et  ea  qute  jure  facta 
sunt  etpostea  propter  capitis  demi- 
nutionein  irrita  fiunt,  possumus 
nihilominus  rupta  dicere  ; sed  quia 
sane  commodius  erat  singulas  causes 
singulis  appellationibus  distingui, 
ideo  quiedam  non  jure  facta  dicun- 
tur, quiedam  jure  facta  rurnpi  vel 
irrita  fieri. 
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quia  civitatem  vel  etdam  libertatem  the  testator  ha*  lost  the  right  of  a 
testator  aroisit,  aut  quia  in  adop-  citizen,  or  his  liberty,  or  because  he 
tionem  se  dedit,  et  mortis  tempo-  has  given  himself  in  adoption,  and 
re  in  adoptivi  patris  potestate  sit,  at  the  time  of  his  death  was  under 
non  potest  scriptus  heres  secuu-  the  power  of  his  adoptive  father,  then 
dum  tabulas  bouorum  possessionem  the  instituted  heir  cannot  demand 
petere.  possession  of  the  goods  according  to 

the  terms  of  the  testament. 

Oai.  it.  147. 

The  meaning  of  the  praetor  giving  the  bonorum  poaaessio 
secundum  tabulas  is,  that  he  ordered  that  possession  of  the 
property  should  be  given  as  the  testator  intended,  though,  by 
the  rules  of  strict  law, the  testament  in  which  he  had  expressed 
his  intention  was  invalidated.  The  instance  alluded  to  in  the 
text  is  that  of  a testator,  after  making  his  testament,  suffering 
a capitis  deminutio,  but  returning  to  his  old  status  before 
dying.  In  such  a case  the  pnetor  gave  the  bonorum  possess io 
as  he  did  if  a person,  arrogated  and  then  emancipated,  ex- 
pressly declared  his  wish  to  abide  by  his  testament  made  be- 
fore arrogation.  (Gai.  ii.  147.) 

7.  Ex  eo  autem  solo  non  potest  7.  A testament  cannot  he  invali- 

infirinari  testamentum,  quod  postea  dated  solely  because  the  testator  is 
testator  id  noluit  valere;  usque  adeo  afterwards  unwilling  that  it  should 
ut,  etsi  quis  post  factum  prius  testa-  take  effect ; so  that,  if  anv  one,  after 
mention p-wterius  facere  coeperit,  et  making  one  testament,  begins  an- 
aut  mortalitate  pneventus,  aut  quia  other,  and  then,  being  prevented  by 
emu  ejus  rei  poenituit,  non  perfece-  death,  or  from  having  changed  his 
rit,  divi  1’ertinacis  oratione  cautum  mind,  does  not  complete  it,  it  is  deci- 
sit  ne  alias  tabulm  priores  jure  ded  in  an  address  to  the  senate  by  the 
factse  irritio  fiant,  nisi  sequentes  Emperor  l’ertinax,  that  the  first  tes- 
jure  ordinata?  et  perfect®  fuerint;  tament  shall  not  be  revoked,  unless 
nam  imperfeetum  testamentum  sine  the  subsequent  one  is  regularly  made 
dubio  nullum  est.  and  complete,  for  an  imperfect  tes- 

tament is  undoubtedly  nulL 

D.  xxxir.  4 ; C.  vi.  23.  21.  3. 

See  note  on  paragraph  2. 

8.  Eadera  oratione  expressit,  non  8.  The  emperor  declared  in  the 
admissurum  se  hereditatom  ej  us  qui  same  address  to  the  senate,  that  he 
litis  causa  princiw-m  reliquerit  he-  would  not  accept  the  inheritance  of 
redem,  neque  tabulas  non  legitime  any  testator,  who.on  account  of  a suit, 
factas  in  quibus  ipse  ob  earn  eausarn  made  the  emperor  his  heir ; that  In- 
heres institutus  erat  probat urum  would  never  make  valid  a testament 
neque  ex  nudavoce  heredis  nomen  legally  deficient  in  form,  if,  in  order 
admissurum,  neque  ex  ulla  scriptura  to  cover  the  deficiency,  he  himself 
cui  juris  auctnritas  desit  aliquid  was  instituted  heir;  that  he  would 
adepturum.  Secundum  htec  divi  not  accept  the  title  of  heir,  if  he  was 
quoque  Severus  et  Antoninus  ste-  instituted  by  word  of  mouth  ; and 
pissime  rescripserunt : licet  enirn  that  he  would  never  take  anything  by 
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(inquiunt)  legibus  soluti  simus,  virtue  of  any  writing  wanting  the 
attainen  legibus  vivimus.  authority  of  strict  law.  The  Empe- 

rors Severn*  and  Antoninus  have 
also  often  issued  rescripts  to  the 
same  purpose : ‘ for  although,’  say 
they,  ' we  are  above  the  laws,  yet  we 
live  in  obedience  to  them.’ 

D.  xxxii.  23. 

Testators  occasionally  made  the  emperor  their  heir,  in  order 
that  their  adversary  in  a lawsuit  might  have  him  to  contend 
with. 

An  oratio  was  an  address  to  the  senate  by  the  emperor,  in 
which  he  explained  to  them  what  they  were  to  enact ; they 
then  put  his  recommendations  into  the  shape  of  a senatus- 
consultum. 


Tit.  XVIII.  DE  INOFFICIOSO  TESTAMENTO. 


Quia  plerumque  ps rentes  sine 
causa  liberos  suos  exheredant  vel 
mnittunt,  inductum  est  ut  de  inof- 
ticioso  testamento  agere  possint 
liberi,  qui  queruntur  aut  inique  se 
exherodatoe  aut  inique  praeteritos  : 
hoc  colore  quasi  non  same  mentis 
fuerint,  cum  testamentum  ordina- 
rent.  Sed  hoc  dicitur  non  quasi 
vere  furiosus  sit,  sed  recte  quidem 
fecerit  testamentum,  non  autein  ex 
officio  pietatis ; nam  si  vere  furiosus 
sit,  nullum  testamentum  est. 


I),  v. 


Since  parents  often  disinherit  their 
children,  or  omit  them  in  their  testa- 
ments, without  any  cause,  children 
who  complain  that  they  have  been 
unjustly  disinherited  oromittod,hnve 
been  permitted  to  bring  the  action  de 
ineffii  lom  testamento,  on  the  supposi- 
tion that  their  parents  were  not  of 
sane  mind  when  they  made  their  tes- 
tament. This  does  not  mean  that  the 
testator  was  really  insane,  hut  that 
the  testament,  though  regularly 
' made,  is  inconsistent  with  the  duty 
of  affection  the  parent  owes.  For,  if 
a testator  is  really  insane  at  the  time, 
his  testament  is  null. 

2.  2,  3.  6. 


As  we  may  gather  from  the  text,  a testament  was  termed 
inqfficiosum,  which  was  at  variance  with  the  dictates  of  natura 
affection,  and  those  duties  of  near  relationship  which  were  ex- 
pressed by  the  term  officium  pietatis.  A presumption  seemed 
to  arise  that  the  persons  very  closely  connected  with  the  testa- 
tor, if  passed  over,  must  have  done  something  to  merit  the  tes- 
tator’s disapprobation.  They  might  therefore  naturally  desire 
to  have  their  character  ( astimatio ) protected  against  the  im- 
putations, and  they  therefore  applied  to  the  praetor  to  set  the 
testament  aside.  A testament  regularly  and  validly  made,  but 
liable  to  the  objection  that  it  was  inojfficwsum,  was  liable  to  be 
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set  aside  on  the  application  of  the  children,  or,  if  there  were 
no  children,  on  that  of  the  ascendants,  or,  if  there  were  no 
ascendants,  on  that  of  the  brother  or  sister  of  the  deceased, 
the  claim  of  these  last,  however,  only  prevailing  where  the 
person  instituted  was  turpi 8. 

It  is  not  known  at  what  date  the  action  de  inofficio80  testa- 
ment'.o  was  first  introduced.  It  is  alluded  to  by  Cicero  (In 
Verr.  i.  42).  It  was  brought  before  the  centumviri,  as  were 
all  actions  concerning  inheritances,  and  if  they  pronounced 
the  testament  ‘ inojjicioMtm.,'  all  its  dispositions  were  set 
aside,  and  the  inheritance  passed  according  to  the  succession 
ab  intestate).  (See  Introd.  sec.  77.) 


1.  Non  autem  liberis  tantum  per- 
misaum  est  testamentum  parentium 
inofficiosum  accusare,  verura  etiam 
parentibus  liberorum.  Soror  autem 
et  frater  turpi  bus  personis  scriptis 
heredibus  ex  sacris  constitutionibus 
rtelati  sunt;  non  ergo  contra omnes 
eredes  agere  possunt.  Ultra  fratres 
igitur  et  sorores,  cognati  nullo  modo 
aut  agere  poesunt,  aut  agentea  vin- 
cere. 


1.  It  is  not  children  only  who  are 
allowed  to  attack  the  testaments  of 
their  parents  as  inofficious.  Parents 
are  also  permitted  to  attack  those  of 
their  children.  The  brothers  and 
sisters  of  a testator,  also,  by  the  im- 
perial constitutions,  are  preferred  to 
infamous  persons,  if  any  such  have 
been  instituted  heirs.  Thus,  then, 
they  cannot  bring  such  an  action 
against  any  heir.  Beyond  brothers 
and  sisters  no  cognate  can  bring  or 
succeed  in  such  an  action  at  all. 


C.  iii.  28.  21.  27. 


Before  Justinian,  brothers  and  sisters  could  only  bring  this 
action  while  the  tie  of  agnation  was  in  existence.  He  per- 
mitted them  to  bring  it  durante  agnatione  vel  non  (C.  iii. 
28.  27),  and  thus  made  it  sufficient  that  they  should  be  merely 
coTisanguinei,  i.  e.  born  of  the  same  father.  Subsequently,  by 
the  118th  Novel,  uterine  brothers  or  sisters  were  placed  on 
the  same  footing  as  consanguinei. 


2.  Tam  autem  naturales  liberi, 
quam  secundum  nostrae  constitu- 
tionis  divisionem  adoptati,  ita 
demum  de  inofficioso  testainento 
agere  possnnt,  si  nullo  alio  jure  ad 
defuncti  bona  venire  possunt ; nam 
qui  ad  hereditatem  totam  vel 
partem  ejus  alio  jure  veniunt,  de 
inofficioso  agere  non  possunt.  Pos- 
tumi  quoque  qui  nullo  alio  jure 
venire  possunt,  de  inofficioso  agere 
possunt. 


D.  v.  2. 


2.  But  natural  children,  as  well 
as  adopted  (the  distinction  between 
adopted  children  laid  down  in  our 
constitution  being  always  observed), 
can  only  attack  the  testament  as  in- 
officious, if  they  can  obtain  the  effects 
of  the  deceased  in  no  other  way  ; for 
those  who  can  obtain  the  whole  ora 
part  of  the  inheritance  by  any  other 
means,  cannot  pursue  this  remedy. 
Posthumous  children,  also,  who  are 
unable  to  recover  their  inheritance 
by  any  other  method,  are  allowed 
to  bring  this  action. 

G.  8.  16. 


Digitized  by  Google 


296 


LIB.  II.  TIT.  XVIII. 


Those  adopted  by  strangers  could  not  impugn  the  testament 
of  the  adoptive  father,  if  they  were  disinherited,  or  passed  over, 
hut  those  who  were  adopted  by  their  ascendants  could.  This 
is  the  divisio  here  alluded  to.  (See  13k.  i.  Tit.  11.  2.) 

The  actio  de  inofficioso  testamento  was  only  a last  resource 
open  to  those  who  had  no  other  : a pupil,  therefore,  arrogated, 
and  afterwards  disinherited  by  the  arrogator,  could  not  bring 
this  action,  because  he  was  entitled  to  the  quarto,  Antonina 
(see  Bk.  i.  Tit.  11.  2) ; nor,  again,  could  an  emancipated  son, 
omitted  in  the  testament  of  his  father,  because  the  praetor 
gave  him  possession  of  the  goods  contra  tabulae.  (See.  Tit. 
13.  3.) 


3.  Sed  h®c  ita  accipienda  sunt, 
si  nihil  eis  penitua  a teatatoribus 
testamento  relictum  est : quod  nos- 
tra constitutio  ad  verecunuiam  na- 
tural introduxit.  Sin  vero  quanta- 
cumque  pars  hereditatis  vel  res  eis 
fuerit  relicta,  inofficiosi  querela 
quiescente,  id  quod  eis  deeat  usque 
ad  quartam  legitim®  partis  replea- 
tur,  licet  non  fuerit  adjectum,  boni 
viri  arbitrntu  debere  earn  compleri. 


3.  All  this  must  be  understood  to 
take  place  only,  when  nothing  has 
been  left  them  by  the  testament  of 
the  deceased ; a provision  introduced 
by  our  constitution,  out  of  respect  for 
the  rights  of  nature.  For,  if  the  least 
part  of  the  inheritance,  or  any  one 
single  thinghns  been  given  them, they 
cannot  bring  an  action  de  inofficioso 
testamento : but  they  must  have  made 
up  to  them  one-fourth  of  what  would 
have  been  their  share,  if  the  deceased 
had  died  intestate,  supposing  what  is 
given  does  not  amount  to  this  fourth  ; 
and  this,  although  the  testator  has 
not  added  to  his  gift  any  direction 
that  this  fourth  is  to  be  made  up  to 
them  according  to  the  estimate  of  a 
trustworthy  person. 


C.  iii.  28.  30,  pr.  and  1. 


A plebiscitum  was  passed  in  the  year  714  A.U.C.,  called  the 
lex  Falcidia  ( v.  Tit.  22),  which  provided  that  one  clear  fourth 
of  the  inheritance  must  remain  to  the  heir,  and  that  legacies 
and  trusts  could  only  affect  three-fourths.  Either  from  the 
analogy  of  this  law,  or  by  some  express  enactment.,  it  was  de- 
cided that  every  one  who  was  near  enough  in  blood  to  the 
testator  to  bring  the  action  de  inofficioso,  might  bring  it, 
though  mentioned  in  the  testament,  unless  one-fourth  were 
thereby  given  him  of  what  he  would  have  received  in  a suc- 
cession ab  intestato.  This  fourth  part  was  spoken  of  under 
different  names.  Sometimes  it  was  itself  termini  the  Falcidia 


(Sol am  eis  Falcidiam  debitee  successions  relinquant , Cod. 
Theod.  xvi.  7.  28).  Sometimes  it  is  spoken  of  as  the  portio 
ler/ibus  debita,  or  portio  legitima  (C.  iii.  26.  28),  and  com- 
mentators have  called  it  simply  the  leqitima. 

Before  the  time  of  Justinian  (Cod.  Theod.  ii.  19.  4),  unless 
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a testator  either  expressly  gave  this  fourth,  or  gave  a direction 
that  such  an  additional  share  of  the  goods  should  be  added 
to  that  actually  given,  as  some  trustworthy  person,  who  should 
make  an  estimate  of  the  value  of  all  the  goods  of  the  deceased, 
should  consider  would  be  necessary  to  make  what  was  given 
equal  to  the  fourth,  the  testament  could  be  attacked  and  set 
aside  as  inofficious  ; but  Justinian  altered  the  law  on  this  point, 
and  enacted  that  if  the  testator  gave  anything  at  all,  the  action 
de  inojfficioso  could  not  be  brought,  but  only  an  action  to 
obtain  what  was  wanting  to  make  up  the  fourth,  while  the 
testament  itself  remained  valid.  (C.  iii.  28.  30.)  There  were 
considerable  differences  between  the  action  to  make  up  what 
was  wanting  to  the  fourth  part  ( actio  in  supplementum  le;/i- 
tirrue)  and  that  de  inojfficioso:  the  former  was  a personal 
action,  there  was  no  limit  to  the  time  in  which  it  was  to  be 
brought,  it  was  transmissible  to  the  heirs  of  the  person  who 
could  bring  it,  and  it  left  the  testament  valid ; the  latter  was  a 
real  action,  was  obliged  to  be  brought  within  a certain  time 
(see  note  to  paragr.  6),  could  not  be  transmitted  to  the  heirs, 
unless  the  person  entitled  to  bring  it  had  manifested  an  in- 
tention to  do  so,  and  if  it  was  successfully  brought,  the  testa- 
ment was  set  aside. 

4.  Si  tutor  nomine  pupilli  cujus  4.  If  a tutor  accepts  in  the  name 
tutelam  gerebat,  ex  testameuto  pa-  of  the  pupil  undor  his  charge  a legacy 
trissui  legatiuu  accepcrit,  cum  nihil  given  in  the  testament  of  the  tutors 
erat  ipsi  tutori  relietum  a patre  suo,  own  father,  while  nothing  has  been 
nihilominus  poterit  nomine  suo  de  left  tothetutor  himself  by  bis  father's 
inotiicioso  patris  testameuto  agere.  testament,  he  mav  nevertheless  in  his 

own  name  attack  the  testament  of 
his  father  as  inofficious. 

D.  v.  2.  10.  1. 

To  accept  a legacy  was  to  acquiesce  in  the  validity  of  the 
testament ; but  it  was  reasonable  that  a tutor,  who  had  an 
unavoidable  duty  to  perform  towards  his  pupil,  should  not  be 
personally  bound  by  an  act  done  in  his  capacity  as  tutor. 

5.  Sed  et  si  e contrario  pupilli  6.  Conversely,  if  a tutor,  in  the 

nomine  cui  nihil  relietum  fuerit,  de  name  of  his  pupil,  to  whom  nothing 
inotiicioso  egerit  et  superatus  est,  has  been  left,  attacks  as  inofficious 
ipse  tutor  quod  sibi  in  eodem  tes-  the  testament  of  his  pupil's  father, 
tainento  legatum  relietum  est,  non  and  attacks  it  unsuccessfully,  he  does 
amittit.  not  lose  anything  that  may  have 

been  left  himself  in  the  same  testa- 
ment. 

D.  v.  2.  30.  1. 

Any  heir  who  attacked  a testament  as  inofficious,  unsuccess- 
fully, forfeited  to  the  Jiscus  whatever  was  given  him  by  the 
testament. 
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0.  Igitur  quartern  quid  debet  ha-  6.  That  a person  should  be  de- 
bere,  ut  de  inufficioso  testauiento  barred  from  bringing  the  action  de 
agere  non  posait,  sivo  jure  heredi-  inufficioso  testamento,  it  is  necessary 
tario  sive  jure  legati  vel  fideicom-  that  he  should  have  a fourth,  eithpr 
missi,  vel  si  mortis  causa  ei  donata  by  hereditary  right,  or  by  a legacy, 
quarts  fuerit,  vel  inter  vivos  in  or  a Jddeicommissum , or  bv  a donatio 
iis  tantunnnodo  casibus  quorum  mortis  causa,  or  a donatio  inter  vivos 
mentionem  facit  nostra  constitutio,  in  the  cases  mentioned  in  our  con- 
vel  aliis  modis  qui  constitutionibus  stitution,  or  by  anv  of  the  other 
continentur.  Quod  autem  de  quarts  means  set  forth  in  tfie  constitutions, 
diximus,  its  intelligendum  est  lit,  What  we  have  said  of  the  fourth 
sive  unus  fuerit  sive  plures  quibus  must  be  understood  as  meaning  that, 
agere  de  inoffidoso  testamento  per-  whether  there  be  one  person  only  or 
mittitur,  una  quarts  eis  dari  possit,  several,  who  can  bring  an  action  de 
ut  pro  rata  eis  distribuatur,  id  est,  inoffidoso  testamento,  only  one-fourth 
pro  virili  portione  quarts.  is  to  be  distributed  among  all  pro- 

portionally, that  is,  each  is  to  nave 
the  fourth  of  his  proper  share. 

D.  v.  2.  8.  0.  8;  D.  v.  2.  25;  C.  iii.  28-30.  2. 

If  the  donatio  inter  vivos  had  been  made  on  the  express 
condition  that  it  should  be  reckoned  as  part  of  the  quanta  legi- 
tima  (D.  v.  2.  25 ; C.  iii.  28.  35),  or  had  been  advanced  for 
the  purchase  of  a military  rank  (C.  iii.  28.  30),  then  it  was 
taken  into  account  in  estimating  how  much  the  recipient  was 
entitled  to  as  his  fourth  ; but,  generally  speaking,  as  it  was  the 
receipt  of  the  fourth  of  that  which  a person  would  have  received 
ab  intestato  that  excluded  him  from  bringing  t.he  action  de 
inoffidoso,  the  right  to  this  action  could  not  be  taken  away 
by  the  receipt  of  gifts,  which,  having  been  made  inter  vivos, 
could  not  have  formed  part  of  the  inheritance  ab  intestato. 

The  words,  vel  aliis  modis,  &c.,  refer  to  dotes,  and  to  dona- 
tionea  propter  nuptias  (C.  iii.  28.  29  : C.  vi.  20.  20,  1),  which 
were  taken  into  account  in  reckoning  the  amount  due  as  the 
portio  legitima. 

The  right  to  the  action  de  inoffidoso  might  be  extinguished, 
(1)  by  the  person  entitled  to  the  quanta  legitima  dying  without 
having  manifested  an  intention  to  dispute  the  testament : if  he 
had  done  so,  the  right  to  the  action  passed  to  his  heirs  (D.  v. 
2.  6.  2);  (2)  if  he  had  allowed  a time  fixed  first  at  two  and 
subsequently  at  five  years  (Cod.  Theod.  ii.  19.  5),  to  elapse 
without  bringing  the  action  ; and  (3)  when  he  had  acquiesced 
directly  or  indirectly  in  the  testament;  as,  for  instance,  by 
making  a contract  with  the  persons  instituted,  in  their  capacity 
as  heirs  (I).  v.  2.  20.  1),  or  by  a demand  against  those  per- 
sons for  the  payment  of  a legacy,  or  by  desisting  in  the  action 
when  once  brought.  (D.  v.  2.  8.  1.) 

Justinian  in  his  Novels  introduced  considerable  changes  in 
the  law  on  these  points.  First,  if  those  entitled  to  the  portio 
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leijit  ima  were  more  than  four  in  number,  they  no  longer  took  a 
fourth  but  a half ; if  less  than  four,  then  they  took  a third. 
(Nov.  18.  1.)  Secondly,  those  who  could  claim  uportio  legi- 
tima  were  required  to  be  made  heirs,  and  it  was  no  longer 
permitted  to  give  them  their  portion  by  a legacy  or  trust. 
(Nov.  1 15.  3,  4.)  Thirdly,  if  the  testament  were  declared  in- 
officious, it  was  only  the  institution  of  the  heir  or  heirs  that 
was  to  be  set  aside  ; the  trusts,  legacies,  gifts  of  liberty,  and 
appointments  of  tutors  were  to  remain  good.  (Nov.  115.  4. 
9.)  And,  fourthly,  Justinian  fixed  and  specified  the  reasons, 
limiting  them  to  fourteen,  for  any  one  of  which  a testator 
might  disinherit  or  omit  his  descendants,  or  ascendants  ; the 
one  on  which  the  testator  had  acted  was  to  be  expressly 
stated.  (Nov.  115.  3.) 


Tit.  XIX.  DE  HEREDUM  QUALITATE  ET 
DIFFERENTIA. 


Heredes  autem  aut  necessarii  di- 
cuntur,  nut  sui  et  necessarii,  aut 
extranei. 

Gai.  i 

1.  Necessarius  heres  est  servus 
heres  inetitutus;  ideosic  appellatus 
quia,sive  velit  sive  nolit,  omnimodo 
post  mortem  testatoris  protinus  liber 
et  necessarius  heres  fit  Unde  qui 
facilitates  suas  suspectas  habent, 
solent  servum  suum  primo  aut  se- 
cundo  aut  etiam  ulteriore  gradu 
heredem  instituere ; ut  si  creditori- 
bus  satis  non  fiat,  potius  ejus  here- 
dis  bona  quam  ipsius  testatoris  a 
creditoribus  possideantur,  vel  dis- 
trahantur,  vel  inter  eos  dividantur. 
Pro  hoc  tamen  incommodo  illud  ei 
commodum  pnestatur,  ut  ea  quie 
post  mortem  patroni  sui  sibi  acqui- 
sierit,  ipsi  reserventur ; et  quamvis 
boim  defuncti  non  suflecerint  credi- 
toribus, iterani  ex  ea  causa  res  ejus, 
quas  sibi  acquisierit,  non  veneunt. 


Gai.  ii.  153-155 


Ileirs  are  said  to  be  necettarii,  mi 
et  necemtrii,  or  ertranei. 

i.  152. 

1.  A necessary  heir  is  a slave  in- 
stituted heir ; and  he  is  so  called, 
because,  whether  he  wish  or  not,  at 
the  death  of  the  testator  he  becomes 
instantly  free,  and  necessarily  heir ; 
he,  therefore,  who  suspects  that  he 
is  not  in  solvent  circumstances,  com- 
monly institutes  his  slave  to  be  his 
heir  in  the  first,  second,  or  some 
more  remote  place  j so  that,  if  he 
does  not  leave  n sum  equal  to  his 
debts,  it  may  be  the  goods  of  this 
heir  and  not  those  of  the  testator 
himself,  that  are  seized  or  sold  by 
his  creditors,  or  divided  among  them. 
But  to  compensate  for  this  inconve- 
nience, a slave  enjoys  the  advantage 
of  having  reserved  to  him  whatever 
he  has  acquired  after  the  death  of 
his  patron  ; for  although  the  goods 
of  the  deceased  should  be  insufficient 
for  the  payment  of  his  creditors,  yet 
property  so  acquired  by  the  slave  is 
not  on  that  account  made  the  subject 
of  a further  sale. 

; D.  xlii.  6.  1.  17. 
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The  sale  of  goods  for  the  payment  of  debts,  brought 
on  the  debtor  an  ignominy  which  was  more  than  a matter 
of  opinion,  and  had  legal  effects  (Gai.  ii.  154),  and  which 
a testator  was,  therefore,  very  anxious  his  memory  should 
escape. 

The  heres  necessariue  was  legally  bound  by  all  the  debts  of 
the  deceased  ; but  the  prajtor  made  a change  in  the  strict  law, 
and  permitted  the  goods  of  the  deceased  to  be  distinctly  sepa- 
rated from  the  possessions  of  the  heres  necessariue,  if  the 
heres  necessariue  demanded,  before  in  any  way  interfering 
with  the  goods  of  the  deceased,  that  this  separation  should 
hike  place.  When  it  did  take  place,  the  creditors  could  only 
recover  from  him  the  amount  of  what  actually  came  into  his 
hands  as  heir,  while  he  could  deduct  from  the  inheritance  all 
that  was  due  to  him,  himself,  or  that  he  had  acquired  after 
the  demand  was  made.  (D.  xlii.  6.  1.  18.) 

This  beneficiumseparationis,  the  right  to  have  the  goods  of 
the  heir  separated  from  those  of  the  testator,  was  sometimes 
accorded  in  favour  of  the  creditors  of  the  testator.  The  heir 
might  be  insolvent,  and  then  it  was  for  their  interest,  that  the 
testator’s  property  should  be  kept  distinct.  (D.  xlii.  6.  1.  17.) 

If  the  reading,  iterum  ex  ea  causa,  is  to  be  retained,  we 
must  either  construe  iterum  as  ‘further,’  or  with  Du  Caurroy 
make  the  passage  mean,  ‘ become  the  subject  of  a second  sale, 
after  the  goods  of  the  testator  are  disposed  of.’  There  is 
another  reading,  tamen  ex  alia  causa,  instead  of  iterum  ex 
ea  causa. 


2.  Sui  autem  et  necessarii  heredes 
sunt,velutitilius,tilia,  nepos  neptisve 
ex  tilio  et  deinceps  ceteri  liberi,  qui 
modo  in  potestate  morientis  fuerint. 
Sed  ut  nepos  neptisve  sui  heredes 
hint,  non  sufKcit  earn  eamve  in  po- 
tentate avi  mortis  tempore  fuisse ; 
sed  opus  cst  ut  pater  ejus  vivo  patre 
suo  aesierit  suus  heres  esse,  aut 
morte  interceptus  aut  qualibet  alia 
rntione  liberates  potentate;  tunc 
enim  nepos  neptisve  in  locum  patris 
sui  suecedit.  Sed  sui  quidam  here- 
des  ideo  npptdlantur,  quia  domeatici 
heredes  sunt,  et  vivo  quoque  patre 
quodammodo  domini  existimnntur: 
unde  etiam  si  quis  intestatus  mor- 
tuus  sit,  prime  causa  est  in  succes- 
sions liberorum.  Necessarii  vero 
ideo  diruntur,  quia  omniinodo  sive 
velint  sive  nolint,  tam  ab  intestato 
quam  ex  testamento  heredes  hunt; 


2.  Heirs  are  mi  et  necesearii,  when 
they  are,  for  instance,  a son,  a daugh- 
ter, a grandson  or  granddaughter,  by 
a son  orotherdireetdescendauts, pro- 
vided they  are  in  the  power  of  the  de- 
ceased at  the  time  of  his  death.  That 
grandchildren  should  be  mi  herei/et, 
it  is  not  enough  that  thev  were  in  the 
power  of  their  grandfather  at  the 
time  of  bis  decease,  but  it  is  also 
requisite,  that  their  father  should 
have  ceased  to  be  a mus  here*  in  the 
life-time  of  his  father,  haring  been 
either  cut  off  by  death,  or  otherwise 
freed  from  paternal  authority;  for 
then  the  grandson  or  granddaughter 
succeeds  in  place  of  their  father. 
Sui  heredet  are  so  called  because  they 
are  family  heirs,  and,  even  in  the 
life-time  of  their  father,  arc  con- 
sidered owners  of  the  inheritance  in 
a certain  degree.  Hence,  in  case  of 
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acd  his  praetor  permittit  volentibus  n person  dying  intestate,  his  children 
•bstinere  se  ab  hereditate,  ut  po-  are  first  in  succession.  They  are 
tius  parentis  quam  ipsorum  bona  called  necessary  heirs,  because,  whe- 
simihtcr  a creditoribus  possidean-  ther  they  wish  or  not,  whether  under 
tur.  a testament  or  in  a succession  ab 

i»te*tato,  they  become  heirs.  But 
the  pnetor  permits  them  to  abstain 
from  the  inheritance  if  they  wish, 
that  if  possession  is  taken  of  the 
poods  of  the  deceased  by  his  credi- 
tors, the  goods  may  be  not  theirs, 
but  those  of  their  parent 
Gai.  ii.  156-158. 

There  is  no  difficulty  in  understanding  either  who  were  sui 
herecles,  or  what  was  the  position  they  occupied  with  reference 
to  the  inheritance.  If  the  paterfamilias  had  had  no  power 
of  making  a testament,  those  persons  in  his  power,  who  be- 
came sui  juris  at  his  death  would  necessarily  have  had  the 
inheritance  at  his  decease ; they  were  in  a manner,  as  the  text 
says,  owners  during  his  lifetime  of  the  inheritance,  which  must 
actually  come  into  their  possession  at  his  death.  And,  although 
testaments  were  allowed  to  alter  the  legal  succession,  the 
rights  of  those  who  had  this  interest  in  the  inheritance  were 
so  far  guarded  that  it  was  necessary  expressly  to  disinherit 
them  in  order  to  deprive  them  of  their  interest ; while,  on  the 
other  hand,  if  the  testator  appointed  any  one  of  them  as  his 
heir,  he  was  considered  thereby  to  exercise  his  patria  potestas, 
so  that  the  suus  heres  could  not  exercise  any  option  as  to  ac- 
cepting or  refusing  the  inheritance,  and  was  a heres  necessa- 
rius,  exactly  as  he  was  if  be  succeeded  ab  intestato  until 
the  praetor  interfered  to  enable  him  to  escape  the  burden. 
In  every  case  the  suus  heres  took  the  inheritance  or  his  share 
in  it,  and  without  any  act  or  exercise  of  his  own  will ; if  he 
were  insane  or  beneath  the  age  of  puberty,  no  authority  was 
needed  to  enable  him  to  accept  it,  and  he  never  had  to  enter 
formally  on  an  inheritance  that  belonged  to  him  immediately 
the  paterfamilias  died,  unless  he  was  instituted  by  the  pater- 
familias only  conditionally,  and  then  the  inheritance  belonged 
to  him  immediately  on  the  condition  being  fulfilled.  If  the 
grandson,  instituted  while  his  father  was  disinherited,  was  in 
the  power  of  the  deceased  at  the  time  of  his  death,  he  became 
su  us  heres  et  necessanus,  but  becoming,  on  the  testator’s 
death,  in  the  power  of  his  own  father,  immediately  placed  his 
father  in  the  position  he  himself  occupied — patrem  suum  sine 
aditione  heredem  fecit  et  quidem  necessarium. 

Commentators  are  divided  on  the  question  whence  the  term 
situs  Acres  arose.  Why  was  such  an  heir  termed  suus?  There 
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are  two  modes  of  accounting  for  the  term : one,  which  this 
passage,  borrowed  from  Gaius,  seems  to  countenance,  and 
which  Cujacius  first  brought  forward  in  his  notes  to  this  pas- 
sage, makes  sui  heredes  mean  persons  who  took  an  inheritance 
that  was  their  own,  who  were  heirs  not  of  the  paterfamilias , 
but  of  themselves,  and  being,  as  Cujacius  expresses  it  by  a 
Greek  equivalent,  avroeXtipovop/n,  took  what  thus  belonged  to 
them  already,  and  only  received  possession  of  that  over  which 
they  had  always  had  a kind  of  ownership.  As  the  hereditas 
might,  with  regard  to  them,  have  been  termed  especially  and 
properly  sua,  so  they  themselves  were  termed  sui  heredes. 
The  other  opinion,  which  is  sanctioned  by  the  authority  of 
Papinian  (D.  xxxviii.  6.  7),  who  says,  if  a grandson  whose 
father  was  dead,  suits  he  res  erit,  cum  et  ipse  fuerit  in  potestate, 
refers  the  origin  of  the  term  to  the  common  and  well-known 
usage  of  su  us,  as  a person  in  the  power  of  the  paterfamilias. 
The  sui  heredes  were  those  who  united  the  characters  of  sui, 
that  is,  were  in  the  power  of  the  paterfamilias,  and  were  his 
heredes,  which  no  one  could  have  been  who  was  not  sui  juris 
at  the  time  of  the  death  of  the  paterfamilias,  as  the  hereditas 
would  have  immediately  passed  from  them  to  the  j)erson  in 
whose  power  they  were.  The  latter  origin  of  the  term  seems 
the  more  probable. 

As  the  text  informs  us,  the  praetor  interposed  to  prevent  its 
being  in  every  case  obligatory  on  the  suus  heres  to  accept  the 
inheritance;  he  was  only  treated  as  an  heir  if  he  intermeddled 
w’ith  the  inheritance ; and  until  he  had  in  some  way  shown  his 
intention  of  doing  so,  the  praetor  refused  to  permit  any  action 
to  be  brought  against  him  as  suits  heres  by  the  creditors  of  the 
deceased.  The  beneficium  abstinendi,  as  this  power  of  ab- 
staining was  termed,  differed  from  the  beneficiumseparationis, 
accorded  to  slaves,  by  no  express  demand  being  necessary,  as 
it  always  existed  in  the  absence  of  express  intention  to  accept 
the  inheritance,  and  also  by  its  being  a protection  to  the  suits 
heres  against  all  actions  whatever  brought  against  him  in  his 
capacity  of  heir,  while  the  slave  was  liable  to  the  amount  of 
the  property  of  the  deceased. 

The  suus  heres  who  had  availed  himself  of  this  privilege, 
did  not  thereby  cease  to  be  heir.  He  could  afterwards  accept 
the  inheritance  if  the  goods  were  not  sold  by  the  creditors. 
(D.  xxviii.  8.  8.) 


3.  Ceteri  qui  testatoris  juri  sub- 
ject non  sunt,  extranei  heredes  ap- 
pellantur:  itaque  liberi  quoque  nos- 
tri  qui  in  potestate  nostra  non  sunt, 
heredes  a nobis  instituti,  extranei 


3.  All  those  who  are  not  subject  to 
the  power  of  the  testator,  are  termed 
(V tranei  /unites:  thus,  children,  not 
within  our  power,  whom  we  insti- 
tute heirs,  are  e.itranei  heredet.  So, 
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herales  videntur.  Qua  de  causa  et 
qui  heredes  a matre  instituuntur, 
eodem  numero  sunt,  quia  femin®  in 
potestate  liberos  non  habent.  Ser- 
vus  quoque  bereg  a domino  institu- 
te et  post  testamentum  factum  ab 
eo  manumissus,  eodem  numero  ha- 
betur. 


too,  are  children,  instituted  heirs 
by  their  mother,  fora  woman  has  not 
her  children  under  her  power.  A 
slave  also,  whom  his  master  has  in- 
stituted by  testament  and  afterwards 
manumitted,  is  considered  a here* 
extraneus. 


Gal  ii.  101. 


4.  Inextraneisheredibusilludob- 
servatur,  ut  sit  cum  eis  testamenti 
factio,  give  ipsi  heredes  instituuntur, 
sive  hi  qui  in  potestate  eorum  sunt ; 
et  id  duobus  temporibus  inspicitur, 
testamenti  quidem  facti  ut  constite- 
rit  institutio.  mortis  vero  testatoris 
nt  effectum  habent.  Hoc  amplius  et 
cum  adierit  hereditatem,  esse  debet 
cum  eo  testamenti  factio,  sive  pure 
give  sub  conditione  heres  institutus 
sit;  nam  j us  heredis  eo  vel  maxime 
tempore  tngpiciendum  est,  quo  ac- 
quint  hereditatem.  Medio  autem 
tempore  inter  factum  testamentum 
et  mortem  testatoris  vel  conditionem 
institutionis  existentem,  mutatio 
juris  non  nocet  beredi  ; quia,  ut 
diximus,  tria  tempora  inspicitnus. 
Testamenti  autem  factionem  non 
solum  is  habere  videtur  qui  testa- 
mentum  facere  potest,  sed  etiam 
qui  ex  alieno  testamento  vel  ipsi 
capere  potest  vel  alii  acquirere,  licet 
non  possit  facere  testamentum.  Et 
ideo  furiosus  et  mutus  et  postumus 
et  infans  et  filiusfamilias  et  servus 
alienus  testamenti  factionem  habere 
dicuntur : licet  enim  testamentum 
facere  non  possint,  attamen  ex  tes- 
tamento vet  sibi  vel  alii  acquirere 
possunt. 


4.  As  to  extreme i heredes,  the  rule 
is,  that  the  testator  must  have  tes- 
tnmenti  factio  with  them,  whether 
they  are  instituted  heirs  themselves, 
or  whether  those  under  their  power 
are  instituted.  And  this  is  required 
at  two  several  times  : at  the  making 
of  the  testament,  that  the  insti- 
tution may  be  valid,  and  at  the  tes- 
tator’s death,  that  it  may  take  effect. 
Further,  at  the  time  of  entering  up- 
on the  inheritance,  testamenti  factio 
ought  still  to  exist  with  the  heir, 
whether  he  is  instituted  simply  or 
conditionally ; for  his  capacity  as  the 
heir  is  principally  regarded  at  the 
time  of  acquiring  the  inheritance. 
But  in  the  interval  between  the  mak- 
ing of  the  testament  and  the  death 
of  the  testator,  or  the  accomplish- 
ment of  the  condition  of  the  institu- 
tion, the  heir  will  not  be  prejudiced 
by  change  of  status ; because  it  is 
tbe  three  points  of  time  which  we 
have  noted  that  are  to  be  regarded. 
Not  only  is  a man  who  can  make  a 
testament  said  to  have  testamenti 
factio,  but  also  any  person  who  under 
the  testament  of  another  can  take 
for  himself,  or  acquire  for  another, 
although  he  cannot  himself  make 
a testament ; and  therefore  insane 
and  dumb  persons,  posthumous 
children,  infants,  sons  in  power,  and 
slaves  belonging  to  others,  are  said 
to  have  testamenti  factio.  For  al- 
though they  cannot  make  a testa- 
ment, yet  they  can  acquire  by  testa- 
ment either  for  themselves  or  others. 


D.  xxviii.  6.  49,  1 ; D.  xxviii.  1.  Id.  1. 

The  necessity  for  the  heir  having  testamenti  factio  at  the 
time  of  the  making  of  the  testament  proceeded  from  the 
ancient  mode  of  making  testaments.  When,  in  the  calata 
comitia,  the  testator  orally  announced  who  it  was  on  whom  he 
wished  his  legal  existence,  his  persona,  to  devolve  after  his 
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death,  the  person  designated  could  not  have  accepted  the 
devolution  unless  he  had  been  in  the  enjoyment  of  those  rights 
of  citizenship  implied  in  the  testament i /actio  ; and  when  tes- 
taments were  made  per  oes  et  librum,  it  was  equally  necessary 
that  the  purchaser,  that  is,  the  heir,  should  have  those  rights 
of  citizenship  which  would  enable  him  to  go  through  a sale  by 
mancipation. 

It  will  be  observed  that  the  text  says  that  it  was  immaterial 
whether  the  heir  preserved  his  testament i f actio  between  the 
two  periods  of  the  making  the  testament  and  the  death  of  the 
testator ; if  he  lost  it  between  the  two  later  epochs,  viz.  the 
death  of  the  testator  and  the  eutrance  on  the  inheritance,  he 
could  not  take,  and  it  would  not  avail  him  that  he  had  recovered 
it  at  the  time  of  entering  on  the  inheritance.  ( I).  xx  viii.  2. 29. 5.) 

The  classes  mentioned  in  the  concluding  portion  of  this 
paragraph  might  have  the  rights  of  citizenship,  and  only  be 
accidentally  prevented  from  exercising  those  rights. 


5.  Extraneis  autem  heredibus  de- 
liberandi potestas  eat  de  adeunda 
liereditate  vel  non  adeunda.  Sed 
sive  ia  cui  abstinendi  potestas  est, 
immiscuerit  so  bonis  hereditatis, 
sive  extraneus  cui  de  adeunda  here- 
ditate  deliberate  licet,  adierit,  pos- 
tea  relinquendie  hereditatis  faeulta- 
tem  non  habet,  nisi  minor  sitviginti 
((unique  annis ; nam  bujus  ictatis 
bominibus,  sicut  in  ceteris  omnibus 
causis,  deceptis,  ita  et  si  temere 
danmosam  hereditatem  susceperint, 
pnetor  succurrit. 


5.  Extranet  heredrs  may  deliberate 
whether  thev  will  enter  upon  the  in- 
heritance. Jiut,  if  one,  who  has  the 
liberty  of  abstaining,  intermeddles 
with  the  property  of  the  inheritance, 
or  an  extraneus  Acre*, who  is  permit  ted 
to  deliberate,  enters  on  the  inherit- 
ance, it  will  not  afterwards  be  in  his 
power  to  renounce  the  inheritance, 
unless  he  shall  be  under  the  age  of 
twenty-five  years ; for  the  pnetor,  as 
in  all  other  cases  he  relieves  minors 
who  hare  been  deceived,  so  ton  he 
does  when  they  have  rashly  taken 
upon  themselves  a burdensome  in- 
heritance. 


Gil.  ii.  102,  163. 


There  was  no  fixed  time  within  which  it  was  necessary  that 
the  heir  should  decide  whether  to  accept  or  reject  the  inheri- 
tance, excepting  when  the  testator  fixed  the  time  himself  by 
what  was  termed  cretio.  (See  note  to  paragr.  7.)  Those  who 
were  interested  in  his  making  a decision  could  compel  him  by 
action  to  do  so,  and  the  praetor  then,  if  he  wished,  allowed  him 
time  to  deliberate,  never  less  than  one  hundred  days.  Justinian 
decides  that  the  time  given  should  not  exceed  nine  months,  or, 
as  a special  favour  from  the  emperor,  a year.  If  he  did  not 
decide  within  the  appointed  time,  hewas  taken  to  have  rejected 
the  inheritance,  if  the  action  to  compel  a decision  was  brought 
by  substituted  heirs  or  a heres  ab  iutestato  ; to  have  accepted 
it,  if  the  action  was  brought  by  legatees  or  creditors.  If  he 
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died  before  the  expiration  of  the  time,  and  within  a year  of  the 
first  commencement  of  his  right  to  enter  on  the  inheritance,  his 
heir  could,  during  the  unexpired  remainder  of  the  time,  decide 
in  bis  place.  (D.  xxviii.  2.  28;  Cod.  vi.  30.  19.) 

The  mode  by  which  the  praetor  interfered  for  the  protection 
of  minors  was  called  the  restitutio  in  integrum.  (See  Bk.  i. 
Tit.  23.  2.) 


6.  Sciendum  tamen  eat  divumlla- 
dnamim  etiam  majori  viginti  q uni- 
que annia  veniaui  dedisae,  cum  post 
aditam  hereditatem  grande  ies  ali- 
enum,  quod  aditte  hereditatis  tem- 
pore latebat,  emersisset.  Sed  hoc 
quidem  divus  Iladrianus  cuidam 


6.  The  Emperor  Hadrian,  however, 
once  gave  permission  to  a person  of 
full  age,  to  relinquish  an  inheritance, 
when  it  appeared  to  be  encumbered 
with  a great  debt;  which  had  been 
unknown  at  the  time  that  he  had 
entered  on  the  inheritance.  But  this 


speciali  beneficio  prsestitit;  divus 
autemGordianus  postea  in  militibus 
tantummodo  hoc  extendit.  Sed  nos- 
tra benevolentia  commune  omnibus 
subjectis  imperio  nostro  hoc  bene- 
ficiurn  pnestitit,  et  constitutionem 
tain  lequisaimam  quam  nobilem 
scripsit,  cujus  tenorem  si  observa- 
veriut  homines,  licet  eis  et  adire 
hereditatem,  et  in  tantura  teneri 
quantum  valere  bona  hereditatis 
contingit : ut  ex  hac  causa  neque 
deliberationis  auxilium  eis  fiat  ne- 
cessarium,  nisi  omisea  observatione 
nostrie  constitutionis,  et  deliberan- 
dum existimaverint,  et  sese  veteri 
gravamini  aditionis  supponere  ma- 
luerint. 


was  gtanted  as  a special  favour.  The 
Emperor  Gordian  afterwards  exten- 
ded this  as  a settled  privilege,  but 
only  to  soldiers.  But  we  in  our  good- 
ness have  rendered  this  benefit  com- 
mon to  all  our  subjects,  having  dic- 
tated a constitution  as  just  as  it  is 
illustrious,  by  which,  if  heirs  will  at- 
tend to  its  provisions,  they  may  enter 
upon  their  inheritance,  and  not  be 
liable  beyond  the  value  of  the  estate ; 
so  that  they  need  not  have  recourse 
to  deliberation,  unless,  neglecting  to 
conform  to  our  constitution,  they 
prefer  to  deliberate,  and  submit 
themselves  to  the  liabilities  attend- 
ing the  entering  on  the  inheritance 
under  the  old  law. 


Gai.  ii.  163 ; C.  vi.  30.  22. 


Commentators  have  termed  the  privilege  alluded  to  here  the 
benejicium  inventarii.  Within  thirty  days  after  the  heir  be- 
came acquainted  with  his  rights,  an  inventory  of  the  property 
might  be  begun,  which  was  to  be  finished  within  ninety  days 
from  the  same  time.  This  inventory  was  to  be  made  in  presence 
of  a tabellio,  or  public  notary,  and  of  any  parties  interested 
who  might  wish  to  be  present,  or  else  of  three  witnesses. 

If  the  heir  chose  to  avail  himself  of  this  privilege,  he  en- 
tirely separated  the  estate  of  the  testator  from  his  own  ; he 
could  deduct  anything  that  might  be  owing  to  him  from  it,  aud 
had  to  pay  to  it  anything  he  might  owe.  He  first  paid  the 
expenses  of  the  funeral  and  of  the  inventory,  and  then  all  the 
creditors  in  the  order  they  sent  in  their  claims.  If  there  was 
any  surplus,  he  took  it ; if  any  deficiency,  he  was  not  liable. 
(Cod.  vi.  30.  22.) 
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7.  Item  extraneus  herea  testamen-  7.  A stranger,  instituted  by  testa- 
to  institutus,  Hut  ab  intestate  ad  znent,  or  called  by  law  to  a succession 
legitimainhere<litatem  vocatus,  po-  ab  intestato,  may  become  heir,  either 
test  aut  pro  herede  gerendo  aut  by  doing  some  act  as  heir,  or  even 
etiam  nuda  voluntate  suscipiendte  bv  the  mere  wish  to  accept  the  inbe- 
hereditatis  heres  fieri.  Pro  herede  ritance.  And  a man  acts  as  heir  if 
autem  gerere  quia  yidetur,  si  rebus  he  treat  any  of  the  goods  of  the  in- 
hereditariis  tamquam  herea  utatur  heritance  as  his  own,  by  selling  any 
vel  yendendo  res  hereditarias  yel  part,  or  by  cnltiyating  the  ground,  or 
prtediacolendolocandoveet  quoquo  letting  it,  or  in  any  other  way  declare, 
modo,  si  yoluntatem  suam  declaret  either  by  act  or  word,  his  intention 
vel  to  yel  yerbis  de  adeunda  here-  to  enter  on  the  inheritance,  provided 
ditate:  dummodo  sciat  eumin  cujus  only  that  he  knows  that  the  person, 
bonis  pro  herede  gerit,  testatum  in-  with  reject  to  whose  estate  he  acts 
testatumve  obiisse  et  se  ei  heredem  as  heir,  is  dead,  testate  or  intestate, 
esse.  Proherede  enim  gerere est pro  and  that  he  himself  is  the  heir;  for 
domino  gerere ; veteres  enim  hejedes  to  act  as  heir  is  to  act  as  proprietor ; 
pro  dominie  appellabant  Sicut  au-  and  the  ancients  frequently  used  the 
tem  nuda  voluntate  extraneus  heres  term  heir  to  denote  the  proprietor, 
fit,  ita  et  contrnria  destinatione  sta-  But  as  a stranger  may  become  heir 
titu  ab  hereditate  repellitur.  Eum  by  a mere  intention,  so,  on  the  con- 
qui  surd  us  yel  mutus  natus  est,  vel  trary,  by  a contrary  intention,  he  is 
postca  factus,  nihil  prohibet  probe-  at  once  barred  from  the  inheritance, 
rede  gerere  et  acquirere  sibi  here-  Nothing  prevents  a person,  who  was 
ditatem,  si  tamen  intelligit  quod  born  deaf  and  dumb,  or  subsequently 
agitur.  became  so,  from  acting  as  heir,  and 

acquiring  the  inheritance,  if  only  he 
knows  what  he  is  doing. 

Gai.  ii.  106, 107.  160 ; D.  xxix.  2.  5. 

Besides  the  two  modes  of  entering  on  the  inheritance  here 
mentioned,  namely,  forming  an  intention  to  do  so,  and  doing 
some  act  as  heir,  there  was  a mode,  abolished  by  a constitution 
of  Arcadius,  Honorius,  and  Theodosius  (a.d.  407),  called 
cretio.  Cretio  appeUata  est,  quia  ceinere  est  quasi  decer- 
nere  et  constituere.  (Gai.  ii.  164.)  The  testator  himself, 
in  his  will,  fixed  the  time  within  which  the  heir  was  to  decide 
whether  he  would  accept  the  inheritance.  Generally  the  time 
was  made  to  run  from  the  period  when  the  heir  became  ac- 
quainted with  his  rights,  and  this  was  called  the  cretio  vul- 
garis ; sometimes  from  that  when  the  rights  accrued  to  him, 
and  this  was  called  the  cretio  contin.ua.  The  heir  could  alter 
his  decision  at  any  time  within  the  limited  period.  His  deci- 
sion was  expressed,  when  made,  by  forms  more  solemn  than 
when  the  aditio  was  made  by  a simple  declaration  of  intention, 
(v.  Gai.  in  loc.  cit.)  The  heir  was  said  adireVieretliUdem 
whenever  he  in  any  way  entered  on  the  inheritance,  whether  by 
doing  some  act  as  heir  ( pro  herede  gerere ) or  by  the  mere  in- 
tention to  be  heir  (nuda  voluntate).  Of  course  this  intention 
would  be  manifested  in  some  way  or  other ; but  it  was  the  for- 
mation, not  the  expression,  of  the  intention  that  constituted 
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the  entrance  on  the  inheritance.  Properly  speaking,  one  per- 
son could  not  enter  on  an  inheritance  for  another;  but  there 
were  necessarily  exceptions,  such  as  that  a tutor  might  accept 
an  inheritance  in  behalf  of  his  infant  pupil.  No  one  could 
enter  on  part  of  the  inheritance,  nor  could  he  enter  condi- 
tionally, or  for  a certain  time.  Directly  he  did  enter,  he  was 
clothed  with  the  persona  of  the  deceased,  whom  he  represented 
as  if  he  had  succeeded  immediately  on  his  death.  (D.  xfeix. 
2.  54.) 


Tit.  XX.  DE  LEGATIS. 

Post  brce  videamug  de  legatis.  Wo  will  now  proceed  to  treat  of 
Quie  pars  juris  extra  propoeitam  legacies.  This  part  of  the  law  may 
quidem  materiam  videtur,  nam  lo-  not  seem  to  fall  within  our  present 
quimur  de  iis  juris  tiguris  quibus  Bubject,  namely,  the  discussion  of 
per  universitatem  res  nobis  acqui-  those  methods  by  which  things  are 
runtur;  sed  cum  omnino  de  testa-  acquired  per  tmiversitatem]  but.  as  we 
mentis  deque  heredibus  qui  testa-  hare  already  spoken  of  testaments 
mento  instituuntur,  locuti  sumus,  and  testamentary  heirs,  we  may  not 
Don  sine  causa  sequenti  loco  potest  improperly  pass  to  the  subject  of 
hsec  juris  materia  tractari.  legacies. 

Gai.  ii.  101. 

A legacy,  being  a mode  by  which  the  property  in  one  or 
more  particular  things  is  acquired,  ought  not,  properly,  to  be 
discussed  in  the  part  of  the  Institutes  devoted  to  the  discus- 
sion of  the  modes  of  acquiring  a universitas  rerum. 

In  Roman  law  a legacy  was  an  injunction  given  to  the  heir 
to  pay  or  give  over  a part  of  the  inheritance  to  a third  person 
— Legatum,  quod  legis  modo  id  est  imperative,  teetamento 
relinquitur.  (Ui.p.  Reg.  24.  1.)  Without  an  heir  there  could 
be  no  legacy;  and,  therefore,  if  no  instituted  heir  entered  on 
the  inheritance,  the  gift  of  the  legacy  was  useless.  The  term 
was  never  applied,  as  in  English  law,  to  a direct  bequest. 

1.  Legatum  itaque  est  donatio  1.  A legacy  is  a kind  of  gift  left 

qusedam  a defuncto  relicta.  by  a deceased  person. 

D.  xxxi.  36. 

2.  Sed  olim  quidem  ernnt  legato-  2.  Formerly,  there  were  four  kinds 
rum  genera  quatuor,  per  vindica-  of  legacies,  namely,  per  vindicationem, 
tionem,  per  damnationom,  sinendi  per  damnationem,  n nendi  modo,  and 
modo,  per  preeceptionem  ; et  certa  per  preeceptionem.  There  was  a cer- 
qusedam  verba  cuique  generi  legato-  tain  form  of  words  proper  to  each 
rum  adaignataerant,  per  quse  singula  of  these,  by  which  they  were  distin- 
genera  legatorum  signiticabantur.  guished  one  from  another.  But  these 
Sed  ex  constitutionibua  divonun  solemn  forms  have  been  wholly  aup- 
principum  solemn! tas  hujusmodi  pressed  by  imperial  constitutions. 

x a 
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verborutn  penitus  sublata  eat.  N oa- 
tra  autem  constitutdo,  quara  cum 
magna  fecimua  lucubretione,  de- 
functorum  voluntates  validioresesse 
cupicutea,  et  non  verbis  sed  volun- 
tatibus  eorum  faventes,  disposuit  ut 
omnibus  legatis  una  sit  nature,  et 
quibuscumque  verbis  aliquid  dere- 
lictum  sit,  liceat  legatariis  id  perse- 
qui,  non  solum  per  actiones  pereon- 
^iles,  sed  etiam  per  in  rem  et  per  hy- 
pothecariam.  Cujus  constitutions 
perpensum  modum  ex  ipsius  tenore 
perfectiasime  accipere  possibile  eat. 

Gai.  ii.  192,  193.  201.  209. ! 


We  also,  desirous  of  giving  respect 
to  the  wishes  of  deceased  persona, 
and  regarding  their  intentions  more 
than  their  words,  have,  by  a constitu- 
tion composed  with  great  study,  en- 
acted that  the  nature  of  all  legacies 
shall  be  the  same ; and  that  legatees, 
whatever  may  be  the  words  employed 
in  the  testament,  may  sue  for  what 
is  left  them,  not  only  by  a personal, 
but  by  a real  or  an  hypothecary 
action.  The  wisdom  of  this  consti- 
tution may  be  easily  seen  by  a perusal 
of  its  dispositions. 

10 ; C.  vL  37.  21 ; C.  vi.  43.  1. 


Per  vindicationem.  The  formula  in  this  species  of  legacy 
ran  thus : * Hominem  Stic  hum.  do,  lego,'  or  ‘ do’;  or  ‘ ca- 
pita, sumito,  sibi  habeto.'  The  legacy  was  said  to  be  per  vin- 
dicationem, because,  immediately  on  the  heir  entering  on  the 
inheritance,  the  subject  of  the  legacy  became  the  property  of 
the  legatee  ex  jure  Quiritium,  who  could  accordingly  claim  it 
by  vindicatio.  The  testator  could  only  give,  in  this  way,  things 
of  which  he  had  the  dominium  ex  jure  Quiritium,  both  at  the 
time  of  making  the  testament  and  of  his  death ; excepting  that 
such  dominium  at  the  time  of  death  alone  was  sufficient  when 
the  subject  of  the  legacy  was  anything  appreciable  by  weight, 
number,  or  measure,  as  wine,  oil,  money,  &c.  (Gai.  ii.  196.) 

Per  damnationem.  The  formula  ran  thus:  ‘ Heres  mens 
damnas  esto  dare or  ‘ Dato,  facito,  heredem  meum  dare 
juheo.'  The  legatee  did  not,  by  this  legacy,  become  proprietor 
of  the  subject  of  the  legacy ; but  he  had  a personal  action 
against  the  heir  to  compel  him  to  give  {dare),  to  procure 
{prceetare),  or  to  do  (facere ),  that  which  the  terms  of  the 
legacy  directed.  Anything  could  be  given  by  this  legacy  that 
could  become  the  subject  of  an  obligation,  whether  the  pro- 
perty of  the  testator,  the  heir,  or  any  one  else.  The  rights  it 
gave  were,  therefore,  said  to  be  the  optimum  jus  legati.  (Ulp. 
Reg.  24.  11 ; Gai.  ii.  204-208.) 

Sinendi  modo.  The  formula  of  this  kind  of  legacy  was : 
* Heres  meus  damnas  esto  sinere  Lucium  Titiurn  sumere 
illam  rem  sibique  habere.’  (Gai.  ii.  209.)  The  heir  is  to 
allow  the  legatee  to  take  the  thing  given.  This  form,  then,  was 
applicable  to  anything  that  belonged  to  the  testator  or  to  the 
heir,  but  not  to  anything  belonging  to  a third  person.  The 
legatee  did  not  become  the  owner  of  the  thing  given  until  he 
took  possession.  If  the  heir  refused  to  allow  the  legatee  to 
take  possession,  the  legatee  might  compel  him  to  do  so  by  the 
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personal  action  termed  ‘ Quicquid  heredem  ex  teetamento 
dare  facere  oportet.'  (Gai.  ii.  213.  214.) 

Per prceceptionem.  The  formula  ran  : * Lucius  Titius  illam 
rein  prcecipito  ’ (i.  e.  take  beforehand).  The  proper  applica- 
tion of  this  form  was  to  a gift  made  to  one  already  instituted 
heir,  of  something  which  he  was  to  take  before  receiving  his 
share  of  the  inheritance.  The  heir  could  enforce  his  claim  to 
this  something  beyond  his  share  by  the  action  termed  judicium 
familice  erciscundce,  i.e.  for  haviug  the  inheritance  portioned 
out  by  a judge,  who  assigned  the  thing  given  by  the  legacy 
to  the  heir  as  legatee.  It  was  only  by  a mistake  in  language 
that  this  form  was  applied  to  a gift  to  a person  not  an  heir; 
but  a gift  made  in  this  form  to  a person  not  heir  was  not 
void ; for  the  senatus-consultum  Neronianum,  about  a.d.  60, 
made  every  such  legacy  valid  as  a legacy  per  damnationem. 
Gaius  mentions  that  the  Proculians  attempted  to  get  over  the 
difficulty  where  the  word  prcecipito  was  used  to  give  a legacy 
to  a person  not  heir,  by  reading  ‘ prcecipito  ’ as  ‘ capita;' 
and  this  construction  was  confirmed  by  a constitution  of 
Adrian.  (Gai.  ii.  218-221.) 

Under  the  imperial  legislation  the  value  attached  to  these 
formulas  was  gradually  lessened.  By  the  senatus-consultum 
Neronianum  it  was  enacted  that  any  legacy  given  in  a form  of 
words  not  suited  to  the  gift  intended  should  be  as  valid  as  one 
given  in  the  form  most  favourable  to  the  legatee.  * Ut  quod 
minus  aptis  verbis  legatu  m est  pet'inde  sit  ac  si  optimo  ju  re 
legatum  esset.'  (Ulp.  Reg.  24.  11  ; Gai.  ii.  197.  218.)  The 
forrnulcB  remained,  but  a mistake  in  their  use  could  no  longer 
injure  the  legatee:  and  in  every  case  the  legacy,  however  ex- 
pressed, had  the  effect  of  a legacy  given  per  damnationem.  In 
a.d.  342  a constitution  of  Constantine  II.,  Constantins,  and 
Constans,  abolished  the  use  of  foimulai  in  all  legal  acts.  (C.  ii. 
58.  1.)  The  division  of  legaciesstill  theoretically  remained,  but 
the  appropriate  formulae  were  no  longer  in  use.  Finally,  Jus- 
tinian, as  we  see  in  the  text,  enacted  that  all  legacies  should 
be  of  the  same  nature,  and  that  the  legatee  might  enforce  the 
legacy  by  personal,  real,  or  hypothecary  actions,  according  to 
the  nature  of  the  gift. 


3.  Sed  non  usque  ad  earn  consti- 
tutioneni  stand um  esse  existiinavi- 
mus : cum  enim  antiquitatcm  inve- 
nimue  legataquidemstricte  conclu- 
dentem,  tideicommiasis  autem  qua? 
ex  voluntate  tnagis  desecndebant 
defunctorum,  pinguiorem  naturam 
indulgentem,  aecessariumesse  duxi- 


3.  We  have  not,  however,  j udged  it 
expedient  to  confine  ourselves  within 
the  limits  of  this  constitution ; for, 
observing  that  the  ancients  confined 
legacies  within  strict  rules,  but  ac- 
corded a greater  latitude  to  Jideicom- 
mitw  as  arising  more  inuuediatelv 
from  the  wishes  of  the  deceased,  we 
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mus  omnia  legsta  fideicommissiB 
exiequnre,  ut  nulla  sit  inter  ea  dif- 
ferentia ; sed  quod  deest  legatis,  hoc 
repleaturex  natura  fideicouiuiisso- 
rum,  et  si  quid  amplius  est  in  lega- 
tig,  per  hoc  crescat  tideicommis- 
Rorum  natura.  Sed  tie  in  primis 
legum  cunabulis  pennixte  ae  his 
exponendo  studiosis  adolescentibus 
qunmdam  introducamus  difficulta- 
tem,  operte  pretium  ease  duximus 
interim  separatim  prius  de  legatis  et 
poateade  fideicommissis  tractare,  ut 
natura  utri  usque  juris  cognita  facile 
possint  permixtioneni  eorum  erudi- 
ti  subtiUoribus  auribus  accipere. 


C.  vi. 


hare  thought  it  necessary  to  make 
all  legacies  equal  to  gifts  in  trust,  so 
that  no  difference  really  remains  be- 
tween them.  Whatever  is  wanting 
to  legacies  they  will  borrow  from 
Jidacommista,  and  communicate  to 
them  any  superiority  they  themselves 
may  have.  But,  that  we  may  not 
raise  difficulties,  and  perplex  the 
minds  of  young  persons  at  their  en- 
trance upon  the  study  of  the  law,  by 
explaining  these  two  subjects  jointly, 
we  have  thought  it  worth  while  to 
treat  separately,  first  of  legacies  and 
then  of  trusts,  that,  the  nature  of 
each  being  known,  the  student  thus 
prepared,  may  more  easily  under- 
stand them  when  mixed  up  the  one 
with  the  other. 

43.  2. 


All  that  remained,  after  the  changes  noticed  in  the  text,  to 
distinguish  legacies  from  fideicomviissa,  was  the  general  cha- 
racter of  the  expressions  used.  If  they  were  imperative,  the 
gift  was  a legacy  ; if  they  assumed  the  form  of  a request,  and 
were  given  precative,  they  were  fideicomviissa.  If  a gift  was 
in  form  imperative,  but  it  was  not  valid  as  a legacy,  it  was  valid 
as  a trust.  If  such  a gift  could  be  valid  as  a legacy,  it  was  of 
course  regarded  as  a legacy,  and  not  as  a fideicommissum. 

A difference  still  remained  with  respect  to  the  gifts  of  liberty 
to  a slave.  (Vid.  Tit.  24.  2.)  A direct  legacy  of  liberty  made 
the  slave  the  libertua  of  the  testator ; a gift  of  liberty  by  a 
fii If. icornm iasuvi  made  the  slave  the  libertua  of  the  fidei- 
commissarius. 


4.  Non  solum  autem  testatoris  vel 
heredis  res,  sed  etiam  aliena  legari 
potest,  ita  ut  herescognturredimere 
cam  et  pracstnre ; vel,  si  non  potest 
redimere,  eestimatiouem  ejus  dare. 
Sed  si  talisressitcujus  non  est  com- 
mcrcium,  nee  mstiniatio  ejus  debe- 
tur,  sicuti  si  Campum  Martium  vel 
basilicasvel  tom  pm,  vel  qme  publico 
usui  destinata  sunt,  legaverit , nain 
nulliusmomenti  legation  est.  Quod 
autem  diximus  alienain  rem  posse 
legari,  ita  intolligendnm  est,  si  de- 
functus  sciebat  alienam  rem  esse, 
non  et  si  ignornbat ; forsitan  onim 
si  scisset  alienam,  non  legnsset.  Kt 
ita  divus  Pius  rescripsit;  et  vorius 
esse,  ipsum  qui  agit,  id  est  legatari- 
um,  probare  oportere  scisse  alienam 
rem  legare  defunctum,non  heredom 


4.  A testator  mny  not  only  give  as 
a legacy  his  own  property,  or  that  of 
his  heir,  but  also  the  property  of 
others.  The  heir  is  then  obliged 
either  to  purchase  and  deliver  it,  or, 
if  it  cannot  be  bought,  to  give  its 
value.  But,  if  the  thing  given  is  not 
in  ita  nature  a subject  of  commerce, 
or  purchasable,  the  heir  is  not  bound 
to  pay  the  value  to  the  legatee ; ns  if 
a man  should  bequeath  the  Campus 
Martius,  the  palaces,  the  temples,  or 
any  of  the  things  appropriated  to 
public  purposes,  for  such  a legncv  is 
of  no  effect.  Hut  when  we  say  that 
a testator  may  give  the  goods  of 
another  as  a legacy,  we  must  he 
understood  to  mean,  that  this  can 
only  be  done  if  the  deceased  knew 
that  what  he  bequeathed  belonged  to 
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probare  oportere  ignorasse  alienam,  another,  and  not  if  he  were  ignorant 
quia  semper  necessitas  probandi  in-  of  it ; since,  if  he  had  known  it,  he 
cumbit  illi  qui  agit.  would  not  perhaps  have  left  such  a 

legacy.  To  this  etlect  is  a rescript  of 
the  Kmperor  Antoninus,  which  also 
decides  that  it  is  incumbent  upon  the 
plaintiff,  that  is,  the  legatee,  to  prove 
that  the  deceased  knew  that  what  he 
left  belonged  to  another,  not  upon 
the  heir  to  prove  that  the  deceased 
did  not  know  it,  for  the  burden  of 
proof  always  lies  upon  the  person 
who  brings  the  action. 

Gai.  ii.  202 ; D.  xxx.  30.  7. 10 ; D.  xxxi.  07.  8 ; C.  vi.  37. 10 ; D.  xxii.  3.  21. 

6.  Sed  et  si  rem  obligatam  credi-  5.  If  a testator  gives  as  a legacy 
tori  aliquis  legaverit,  necesse  habet  anything  in  pledge  to  a creditor,  the 
bares  luere.  Kt  hoc  quoque  casu  heir  is  bound  to  redeem  it.  But  in 
idem  placet  quod  in  re  alieua,  ut  ita  this  case,  as  in  that  of  the  property 
demurn  luere  necesse  babeat  heres,  of  another,  the  heir  is  not  bound  to 
si  sciebat  defunctus  rem  obligatam  redeem  it,  unless  the  deceased  knew 
esse ; et  ita  divi  Severus  et  Antoni-  that  the  thing  was  pledged ; and  this 
nus  rescripserunt.  Si  tarnen  defunc-  the  Emperors  Severus  and  Antoni- 
tus  voluit  legatum  luere  et  hoc  ex-  nus  have  decided  by  a rescript.  But 
pressit,  non  debet  heres  earn  luere.  when  it  has  been  the  wish  of  the 

deceased  that  the  legatee  should  re- 
deem the  thing,  and  he  has  expressly 
said  so,  the  heir  is  not  bound  to 
redeem  it. 

D.  xxx.  5.  7. 

8.  Si  res  aliens  legata  fuerit,  et  6.  If  a thing  belonging  to  another 
ej  us  vivo  testatore  legatarius  domi-  be  given  as  a legacy,  and  become  the 
nus  factus  fuerit,  siquidem  ex  causa  property  of  the  legatee  in  the  life— 
emptionis,  ex  testamento  actions  time  of  the  testator,  then,  if  it  bo- 
pretium  consequi  potest ; si  vero  ex  come  so  by  purchase,  the  legatee 
causa  lucrativa,  veluti  ex  causa  do-  may  recover  the  value,  by  an  action 
nationis  vel  ex  alia  simili  causa,  founded  on  the  testament ; but  if 
agere  non  potest:  nam  traditum  est,  the  legatee  obtained  it  by  any  way 
duas  lucrativas  causas  in  eumdem  of  clear  gain  to  him,  as  by  gift,  or 
hominem  et  in eamdem  rem  concur-  any  similar  mode,  he  cannot  bring 
rere  non  posse.  Hac  ratione,  si  ex  such  an  action,  for  it  is  a received 
duobustestameutiseademreseidem  rule,  that  two  modes  of  acquiring, 
debeatur,  interest  utrum  rem  an  each  being  one  of  clear  gam,  can 
sestimationem  ex  testamento conse-  never  meet  in  the  same  person  with 
cutus  est : nam  si  rem,  agere  non  regard  to  the  same  thing.  If,  there- 
potest,  quia  habet  earn  ex  causa  fore,  the  same  thing  be  given  by  two 
lucrativa ; si  ooatimationem,  agere  testaments  to  the  same  person,  it 
potest  makes  a difference,  whether  the  lega- 

tee has  obtained  the  thing  itself,  or 
the  value  of  it,  under  the  fir.-t,  for, 
if  he  has  alreadv  received  the  thing  it- 
self, ho  cannot  Wing  an  action,  for  he 
has  received  it  by  a mode  of  clear  gai  n 
to  him  ; but,  if  be  has  received  the 
value  only,  he  may  bring  an  action. 

D.  xxx.  108;  D.  xliv.  7.  17 ; IX  xxx.  34.  2. 
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It  may  be  observed,  that  if  a person  acquired  the  subject  of 
a legacy  by  a causa  lucrativa  during  the  lifetime  of  the  testa- 
tor, and  the  legacy  was  made,  not  in  his  own  favour  directly, 
but  was  given  to  his  slave,  or  a descendant  in  his  power,  he 
could  recover  the  value  of  the  thing  given  from  the  heir.  In 
such  a case  the  two  causes  lucrativa:  were  not  considered  so  to 
unite  in  one  person  as  to  violate  the  general  rule,  although,  in 
fact,  the  result  was  the  same  as  if  the  rule  had  been  directly 
violated.  (D.  xxx.  108.) 

In  the  beginning  of  this  paragraph  it  is  said  that  if  the 
legatee  acquire  the  thing  during  the  lifetime  of  the  testator  by 
a causa  lucrativa,  he  could  not  regain  it  or  its  value  by 
legacy.  The  vivo  testatore  is  merely  an  example  ; it  would  be 
the  same  if  the  legatee  acquired  the  thing  by  a causa  lucrativa 
at  any  time  before  receiving  it  by  way  of  legacy. 

7.  Ea  quoque  res  quae  in  rerum  7.  A thing  not  in  existence,  hut 
natura  non  est,  si  modo  future  est,  which  one  day  will  be  in  existence, 
recte  legatur : veluti  fructus  qui  in  may  be  properly  given  as  a legacy, 
illo  fundo  nati  erunt,  aut  quod  ex  as,  for  instance,  the  fruits  which  shall 
ilia  ancilla  natum  erit.  grow  on  such  a farm,  or  the  child 

which  shall  be  bom  of  such  a slave. 

Gai.  ii.  203. 


8.  Si  eadem  res  duobus  legata  sit 
sive  conjunction  sive  disjunctim,  si 
amboperveniaut  ad  legation,  scindi- 
tur  inter  eos  legatum  ; si  alter  defi- 
ciat, quia  aut  spreverit  legatum,  aut 
vivo  testatore  decesserit,  vel  alio 
quolibet  niodo  defeeerit,  totum  ad 
collegatarium  pertinet.  Conjunetim 
antem  legatur,  veluti  si  quis  dicat, 
Titio  et  Seio  hominem  Stichum  do 
lego;  disjunctim  ita, Titio  hominem 
Stichum  do  lego,  Seio  Stichum  do 
lego.  Sed  et  si  expresserit  eum- 
dem  hominem  Stichum,  ipque  dis- 
junctim legatum  intelligitur. 


8.  If  the  same  thing  is  given  as  a 
legacy  to  two  persons,  either  con- 
jointly or  separately,  and  both  take 
the  legacy,  it  isdivided  between  them. 
But  should  either  of  the  legatees  fail 
to  take  it,  either  from  refusing  it  or 
from  dying  in  the  lifetime  of  the  tes- 
tator, or  from  any  other  reason,  the 
whole  goestohisco-legatee.  A legacy 
is  given  conjointly,  if  a testator  say,  I 
give  as  a legacy  my  slave  Stichus  to 
Titiuaand  Seius:  but  separately,  if 
he  say,  I give  as  a legacy  my  slave 
Stichus  to  Titius;  I give  as  a legacy 
my  slave  Stichus  to  Seius.  And  if 
the  testator  sav,  that  he  gives  the 
same  slave  Stichus,  yet  the  legacy  is 
still  taken  to  be  given  separately. 


Gai.  ii.  199. 


A legacy  might  be  void  originally,  when  it  was  said  to  be 
taken  pro  non  scripto,  i.e.  as  if  it  had  never  been  inserted  ; or 
it  might  be  valid  originally,  and  yet  before  the  rights  of  the 
legatee  were  fixed  (i.e.  to  use  the  technical  term  (see  note  on 
paragr.  20),  before  the  dies  cedit ) the  legatee  might  die  or 
refuse  the  legaey,or  become  incapable  to  take,  when  the  legacy 
was  called  irritum  or  destitutum  ; or  the  rights  of  the  legatee 
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might  be  fixed,  but  before  the  legacy  was  actually  delivered 
over  to  him,  it  might  be  taken  away  from  him  on  account  of 
something  rendering  him  unworthy  to  receive  it ; the  legacy 
was  then  called  ereptitium  ( quce  ut  indignis  eripitur).  If 
there  were  no  co-legatees,  the  legacy,  if  ereptitium,  went  to 
the  fiscus  ; in  the  two  other  cases  the  failure  of  the  legacy  was 
for  the  benefit  of  the  heir.  The  legacies  were  burdens  with 
which  he  might  have  been,  but  was  not,  charged. 

But  it  there  was  a co-legatee  the  case  was  different.  Co-lega- 
tees might  Vie  created,  according  to  a division  made  by  Paulus 
(D.  1.  16<  142),  re,  re  et  verbis,  or  verbis  ; re  being  equivalent 
to  the  disjunctim  of  the  text,  when  the  same  gift  was  made 
separately  to  two  or  more  persons  ; re  et  verbis,  equivalent  to 
the  conjunctim  of  the  text,  when  the  same  thing  was  given  at 
once  to  two  or  more ; and  verbis,  in  which  the  joint  legacy  was 
only  apparent,  the  gift  being  made  at  once  to  two  or  more,  but 
their  respective  shares  being  assigned  them,  as  ‘ lego  Titio  et 
Seio  ex  cequis  partibus.' 

The  rights  of  co-legatees  were  very  different  at  different 
periods  of  Koman  law.  Originally  the  interest  of  the  co-legatee 
was  determined  by  the  formula  under  which  the  legacy  was 
given.  If  it  were  per  vindicationem,  the  right  to  the  property 
in  the  whole  thing  given  passed  to  each  legatee.  They  might 
divide  it  between  them,  but  this  was  for  their  own  convenience. 
They  each  had,  in  the  eye  of  the  law,  the  whole.  If  it  were 
given  per  damnationemn,  no  right  to  the  property  passed,  but 
each  legatee  was  a creditor  of  the  heir  in  respect  of  the  thing 
given.  Accordingly  each  co-legatee  could  recover  from  the  heir 
the  whole  of  the  thing  given,  or  its  value  in  money.  ( Singulis 
solida  res  debebitur.  Gai.  ii.  205.)  Before  the  lex  Papin 
Poppoea  there  was  no  such  thing  as  accrual  of  legacies  between 
co-legatees ; each  legatee  was  entitled  to  the  property  in  the 
whole  thing,  or  was  creditor  for  the  whole.  When  the  legacy 
was  per  vindicationem,  it  made  a difference  in  fact,  whether  his 
co-legatee  took  or  not,  but  not  in  law,  as  in  any  case  the  law 
considered  him  to  have  the  whole  legacy  ( in  solidum  habuil) ; 
if  it  were  given  per  damnationem,  it  made  no  difference  in  law 
or  fact,  for  each  legatee  was  creditor  for  the  whole. 

The  lex  Papin  Poppiea  introduced  a new  system.  It  took 
away  the  legacies  of  the  unmarried  and  the  childless,  and  gave 
them  to  those  who  were  fathers  and  married.  No  one  could 
take  as  heir  or  legatee  who  was  unmarried  ( ccelebs ) or  childless 
(orbus).  At  the  same  time  the  dies  ced  'd,  as  it  was  called,  that  is, 
the  time  when  the  rights  were  fixed  (see  note  to  paragr.  20)  was 
thrown  forwards  from  the  date  of  the  testator’s  death  to  that 
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of  the  opening  of  the  testament.  Thus  many  legacies  fell  to 
the  ground  ; they  became  caduca,  and  were  diverted  from  the 
course  intended  by  the  testator.  Quod  quis  sibi  testamento 
relictum,  ita  utjure  civili  capere  possit,  aliqua  ex  causa  non 
ceperit  caducum  appellatur,  veluti  cedderit  ab  eo.  (Ulp. 
Reg.  17.  1.)  The  term  caduca  was  strictly  applied  only  to 
these  lapses  of  legacies  caused  by  the  provisions  of  the  lex 
Papin  Poppcea,  but  was  subsequently  used  for  the  failure  of 
any  testamentary  disposition.  Failures  in  legacies,  occasioned 
by  any  of  the  rules  of  the  civil  law,  and  not  by  the  lex  Papia 
Poppcea,  were  said  to  be  in  causa  cadud,  and  were  subjected 
by  that  law  to  the  same  rules  as  governed  the  caduca.  These 
caduca  were  given,  in  the  first  place,  to  co-legatees  having 
children;  but  by  a distinction,  based  apparently  on  no  very  good 
reason,  it  was  only  those  joined  re  et  verbis,  and  those  joined 
verbis,  who  were  considered  co-legatees  for  this  purpose ; 
those  joined  re  were  not  If  there  were  no  co-legatees  with 
children,  the  legacies  went  to  the  heir  who  had  children.  If 
there  were  none,  then  to  legatees  generally  who  had  children. 
If  none  had  children,  then  to  the  fiscus.  Any  legacy  given  by 
the  lex  Papia  Poppcea  might  be  refused  : if  accepted,  it  passed 
with  all  the  burdens  attaching  to  it.  Caduca  cum  suo  onere 
fiunt.  (Ui.p.  Reg.  17.  2.)  The  lex  Papia  Poppcea  excepted 
from  its  provisions  the  descendants  and  ascendants  of  the  testa- 
tor to  the  third  degree,  and  left  them  jus  antiquum  in  caducis 
(Ulp.  Reg.  18)  ; i.  e.  they  were  subject  to  the  old  rules  of  the 
civil  law.  Legacies  which  were  originally  void  did  not  come 
within  the  scope  of  this  law. 

By  a constitution  of  C'aracalla  (Ulp.  Reg.  17.  2),  all  caduca 
were  at  once  given  to  the  fiscus,  and  no  legatee  or  heir  any 
longer  profited  by  the  failure  of  legacies  under  the  lex  Papia 
Poppcea. 

Constantine  abolished  the  law  of  incapacity  arising  from 
celibacy.  (Cod.  viii.  58.)  And  Justinian  did  away  with  all 
the  law  of  caduca  springing  out  of  the  lex  Papia  Poppcea. 
The  distinction  between  the  kinds  of  legacies  being  no  longer 
in  existence,  new  provisions  on  the  subject  were  made.  (C.  vi. 
51.  11.)  The  right  to  bring  a real  action  was  to  attach  to 
every  legacy  ; and  co-legatees  were  placed  in  the  position  they 
would  have  occupied  before  the  lex  Papia  Pojrpcea  ; but  it  was 
enacted  that  in  every  case  of  a gift  to  a co-legatee  failing,  an 
accrual  should  take  place  to  the  other,  or  others  joined  with 
him.  If  they  were  joined  re,  the  accrual  was  said  to  Ire 
obligatory  on  those  conjoined ; but  the  burdens  of  the  legacy 
did  not  pass  with  it.  Kenlly  there  was  no  accrual  at  all ; the 
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co-legatees  were  in  the  same  position  as  ifthe  gift  had  only  been 
made  to  one.  If  the  co-legatees  were  joined  re  et  verbis,  the 
accrual  was  voluntary,  but  the  burdens  of  the  legacy  passed 
with  it.  The  co-legatees  were  looked  upon  as  having  really 
distinct  interests,  and,  therefore,  if  the  gift  to  one  failed,  the 
others  had  something  to  receive.  But,  at  the  same  time,  they 
took  the  share  they  gained,  with  all  its  burdens  ; it  might,  for 
instance,  be  encumbered  with  a fide i comm issiim.  Legatees 
joined  only  verbis  were  not,  properly  speaking,  co-legatees  at 
all,  and  Justinian  does  not  permit  any  accrual  between  them. 
There  was  thus  a clear  distinction  made  between  legacies  given 
jointly  to  legatees  re  et  verbis  and  those  given  verbis.  In 
both  distinct  interests  were  in  effect  given  to  all  the  legatees; 
but  in  the  former  case  these  interests  were  so  united,  that, 
through  the  failure  of  the  legacy  of  one  legatee,  his  interest 
accrued  to  those  joined  with  him. 

If  the  rights  of  a co-legatee  were  once  fixed,  then  even  if  he 
died  before  he  received  his  legacy,  the  accrual  on  any  failure 
still  took  place  for  his  benefit,  or  rather  that  of  his  representa- 
tives, and  was  said  to  be  given  to  his  pars  or  share.  (D.  vii. 
1.  33.  1.) 


9.  Si  cui  fundus  alienus  legatus 
fuerit,  et  emerit  proprietatem  de- 
ducto  usufructu,  et  ususfructus  ad 
eum  pervenerit,  et  posted  ex  testa- 
mento  a<mt,  recte  eum  agere  et  fun- 
dum  petere  Julinnus  ait,  quia  usus- 
fructus in  petitione  servitutis 
locum  obtinet ; sed  officio  judicis 
continetur,  ut  deducto  usufructu 
jubeat  sestimationem  pnestari. 


9.  If  a testator  give  as  a legacy 
land  belonging  to  nnother,  and  the 
legatee  purchase  the  bare  ownership, 
and  the  usufruct  comes  to  him,  and 
he  afterwards  brings  an  action  under 
the  testament,  Julian  says  that  an 
action  claiming  thu  land  is  well 
brought,  because,  in  this  claim,  the 
usufruct  is  regarded  as  a servitude 
only.  It  is  the  duty  of  a judge,  in 
this  case,  to  order  the  value  of  the 
property,  deducting  the  usufruct,  to 
be  paid. 


D.  xxx.  82.  2,  3 ; 1).  1.  10.  25. 


A fundus,  or  landed  estate,  is  left  by  legacy ; the  legatee 
buys  the  naked  ownership,  but  receives  by  a causa  lucrativa 
(this  is  expressed  by  pervenerit)  the  usufruct.  He  is,  of 
course,  entitled  to  receive  the  value  of  what  he  has  bought, 
but  not  of  that  which  has  already  come  to  him  by  a causa 
lucrativa.  Supposing  he  wishes  to  recover  by  action  the  value 
of  the  naked  ownership  from  the  heir,  he  can  only  demand 
exactly  that  which  was  given  him  by  the  testament.  He, 
therefore,  asks  for  the  fundus ; but  the  fundus  includes  both 
the  naked  ownership  and  the  usufruct.  Will  he  not,  then,  be 
asking  too  much,  and  thus  fail  in  his  action  from  what  was 
termed  pluspetitio  ? (See  Bk.  iv.  Tit.  6.  33.)  Julian  answers 
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that  he  will  not,  because  in  every  demand  of  a fundus,  the 
plaintiff  must  necessarily  ask  for  it, subject  to  all  its  servitudes. 
Usufruct  was  a servitude,  and,  therefore,  in  demanding  the 
fundus  from  the  heir,  he  does  not  demand  the  usufruct,  if  the 
fundus  be  subject  to  such  a servitude. 


10.  Sed  si  rem  legatarii  quis  ei 
legaverit,  inutile  eat  legation,  quia 
quod  proprium  est  ipsius  amplius 
ej  ua  fieri  non  potest ; ct  licet  alie- 
naverit  earn,  non  debctur  nec  ipsa 
nec  aestimatio  ejua. 


10.  If  a testator  give  as  a legacy 
anything  that  already  belongs  to  the 
legatee,  the  legacy  is  useless;  for 
what  is  already  the  property  of  a le- 
gal ee  cannot  become  more  so.  And, 
although  the  legatee  has  parted  with 
the  thing  bequeathed,  he  would  not 
be  entitled  to  receive  either  the  thing 
itself  or  its  value. 


D.  xxx.  41.  2. 


Et  licet  alienaverit  earn.  This  is  an  application  of  what 
was  called  the  rule  of  Cato,  regula  Catoniana  (perhaps  Cato 
Major),  viz.  Quod,  si  testnmenti  facti  tempore  decessisset 
testator,  inutile  foret,  id  legatum  quandocumque  decessenit 
non  valere  (D.  xxxiv.  7.  1),  i.  e.  a legacy  invalid  when  the 
testament  was  made,  could  never  become  valid. 


11.  Si  quis  rem  suam  quasi  alie- 
nam  legaverit,  valet  legatum  ; nam 
plus  valet  quod  in  veritate  est,  quam 
quod  in  opmione.  Sed  et  si  legatarii 
putavit,  valere  constat, quia  exitum 
voluntas  defuncti  potest  habere. 


11.  If  a testator  give  a thing  be- 
longing to  himself,  as  if  it  were  the 
property  of  another,  the  legacy  is 
valid ; for  its  validity  is  decided  by 
what  is  the  real  state  of  the  case, 
not  by  what  he  thinks.  And  if  the 
testator  imagine  that  what  he  gives 
belongs  already  to  the  legatee,  yet,  if 
it  do  not,  the  legacy  is  certainly  valid, 
because  the  wish  of  the  deceased  can 
thus  take  effect. 


D.  xl.  2.  4.  1. 


The  words  ‘ plus  valet  quod,'  &c.,  are  not  the  statement  of 
a general  rule  of  law,  but  merely  of  what  happens  under  the 
particular  circumstances  alluded  to.  Under  other  circum- 
stances, exactly  the  opposite  is  laid  down.  Ulpian  says,  for 
instance,  that  a person  thinking  himself  a necessarius  heres, 
but  really  not  being  so,  could  not  repudiate  the  inheritance, 
Nam  plus  est  in  opinions  quam  in  veritate.  (D.  xxix.  2.  15.) 


12.  Si  rem  suam  legaverit  testa- 
tor, posteaque  earn  alienaverit, 
Celsus  existimat,  si  non  adimendi 
animo  ve.ndidit.  nihilominus  deberi ; 
idemque  divi  Severus  et  Antoninus 
rescripserunt.  Iidem  rescripserunt 
eum  qui,  post  testamentum  factum, 
prrodia  qu®  legata  erant  pignori 


12.  If  a testator  give  his  own  pro- 
perty as  a legacy,  and  afterwards 
alienate  it,  it  is  the  opinion  of  Celsus 
that  the  legatee  is  entitled  to  the 
legacy,  if  the  testator  did  not  sell 
with  an  intention  to  revoke  the  le- 
gacy. The  Emperors  Severus  and 
Antoninus  have  published  a rescript 
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dedit,  ademisse  legatum  non  videri; 
etideolegatariumcum  herede  agere 
posse,  ut  prtedia  acreditore  luantur. 
Si  vero  quia  partein  rei  legato  alie- 
naverit,  pars  qua)  non  eat  alienata 
omnimodo  debetur;  pars  autem 
alienata  ita  debetur,  si  non  adi- 
mendi  ammo  alienata  sit 


Gil.  xi.  198;  D.  xxxii. 


to  this  effect  And  they  have  also 
decided  by  another  rescript,  that  if 
any  person,  after  making  his  testa- 
ment, pledge  immoveables  which  he 
has  given  as  a legacy,  he  is  not  to  be 
taken  to  have  thereby  revoked  the 
lejjacv ; and  that  the  legatee  may,  by 
bringing  an  action  against  the  heir, 
compel  him  to  redeem  the  property. 
If,  again,  a part  of  the  thing  given 
as  a legacy  be  alienated,  the  legatee 
is  of  course  still  entitled  to  the  part 
which  remains  unalienated,  but  is 
entitled  to  that  which  is  alienated 
only  if  it  appear  not  to  have  been 
alienated  by  the  testator  with  the  in- 
tention of  taking  away  the  legacy. 

, 12;  C.  vi.  37.  3;  D.  xxx.  8. 


Gaius  informs  us  that  the  opinion  confirmed  by  Severnsand 
Antoninus  was  not  that  generally  entertained  when  he  wrote. 
When  the  legacy  was  given  per  vindicationem,  it  seemed  im- 
possible that  if  the  thing  were  alienated  the  legatee  could  take 
anything ; and  even  if  it  v/ereper  damnationem,  though  there 
■was  nothing  in  the  nature  of  the  legacy  to  prevent  the  legatee 
making  a valid  claim  (licet  ipso  jure  debeatur  legatum),  it 
was  considered  that  he  might  be  repelled  by  an  exception,  be- 
cause he  would  be  acting  against  the  wishes  of  the  deceased. 
(Gai.  ii.  198.) 

13.  Si  quis  debitori  suo  liberatio-  13.  If  a testator  gives  as  a legacy 
nem  legaverit,  legatum  utile  eat,  et  to  his  debtor  a discharge  from  his 
neque  ab  ipso  debitors  neque  ab  debt,  the  legacy  is  valid,  and  the  heir 
herede,  ejua  potest  heres,  petere,  cannot  recover  the  debt  from  the 
nee  ab  alio  qui  hcredis  loco  est ; debtor,  his  heir,  or  any  one  in  the 
sed  et  potest  a debitore  couveniri,  place  of  his  heir.  The  debtor  may 
ut  liberet  eum.  Potest  autem  quis  by  action  compel  the  heir  to  free  him 
vel  ad  tempusjuberene  heres  petat.  from  his  obligation . A man  may  also 

forbid  his  heir  to  demand'  payment 
of  a debt  during  a certain  time. 


The  debt  was  not  extinguished  by  the  legacy  of  liberatio. 
But  if  the  heir  sued  the  debtor,  then  the  debtor  could  repel 
him  by  the  plea  of  fraud  ( exceptione  doli  mail),  and,  if  the 
debtor  wished,  he  could,  by  suing  under  the  testament,  compel 
the  heir  to  release  the  debt,  by  consent  only,  if  the  obligation 
had  been  made  in  that  manner,  by  acceptilatio,  i.  e.  by  the 
heir  acknowledging  the  receipt  of  the  thing  owed  (See  Bk.  iii. 
Tit.  29.  1),  if  it  had  not 

A legacy  of  a discharge  from  debt  might  be  made  indirectly 
by  giving  as  a legacy  to  the  debtor  the  chirographum,  or  bond 
by  which  he  was  bound.  (D.  xxxiv.  3.  3.  1,  2.) 
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Vel  ad  tempus.  The  effect  of  such  a legacy  was,  that  if  the 
heir  sued  the  legatee  before  the  time  had  expired,  he  could  be 
repelled  by  an  exception  of  dolus  malus. 


14.  Ex  contrnrio  si  debitor  cre- 
ditor! suo,  quod  debet,  legaverit, 
inutile  est  legation,  si  nibil  plus 
est  in  legato  quam  in  debito,  quia 
nihil  amplius  babet  per  legatum. 
Quod  si  in  diem  vel  sub  conditione 
debitum  ei  pure  legaverit,  utile  est 
legntum  propter  reprsesentationem. 
Quod  si  vivo  testatore  dies  venerit 
vel  conditio  extiterit,  l'apinionus 
seripsit  utile  esse  nibilominus  lega- 
tum,  quia  semel  conatitit : quod  et 
verum  est ; non  enim  plaeuit  sen- 
tentiaexistimantium  extinct  um  esse 
legatum,  quia  in  earn  causani  per- 
veuit  a qua  incape  re  non  potest. 


14.  On  the  contrary,  a legacy  given 
by  a debtor  to  his  creditor  of  the 
money  which  he  owes  him,  is  in- 
effectual if  it  includes  nothing  more 
than  the  debt  did,  for  the  creditor 
thus  receives  no  benefit  from  the 
legacy.  But  if  a debtor  give  abso- 
lutely as  a legacy  to  his  creditor 
what  was  due  only  on  the  expiration 
of  a term,  or  on  the  accomplishment 
of  a condition,  the  legacy  is  effectual, 
because  it  thus  becomes  due  before 
the  debt.  1'apinian  decides,  that  if 
the  term  expire,  or  the  condition  is 
accomplished,  in  the  lifetime  of  the 
testator,  the  legacy  is  nevertheless 
effectual,  because  it  was  once  good  ; 
which  is  true.  For  we  may  reject 
the  opinion  that  a legacy  once  good, 
can  afterwards  become  extinct,  be- 
cause circumstances  have  arisen 
which  would  hare  prevented  its 
being  originally  valid, 
xxxv.  2.  6 j D.  xxxi.  82. 


D.  xxxv.  2.  1.  10;  D. 


The  legacy  would  generally  be  more  advantageous  than  the 
debt,  on  account  of  the  actions  that  might  be  brought  on  it. 


15.  Sed  si  uxori  maritus  dotem 
legaverit,  valet  legatum,  quia  ple- 
nius  est  legntum  qunmde  dote  actio. 
Sed  si  quam  non  accepit  dotem  le- 
gaverit, divi  Severus  et  Antoninus 
reecripserunt,  si  quidem  simpliciter 
legaverit,  inutile  esse  legatum;  si 
veroeertapecuniavelcertura  corpus 
aut  instruraeutum  dotis  in  prade- 
gando  demonstrata  sunt,  valere  le- 
gatum. 


15.  If  a man  give  as  a legacy  to 
his  wife  her  marriage-portion,  the 
legacy  is  valid,  for  the  legacy  is  more 
beneficial  than  the  action  she  might 
maintain  for  the  recovery  of  her  por- 
tion. But,  if  he  bequeath  to  bis  wife 
her  marriage-portion,  which  he  has 
neveractuslly  received,  the  Emperors 
Severus  and  Antoninus  have  decided 
by  a rescript,  that  if  the  portion  he 

Even  without  any  specification,  the 
gacy  is  void ; but  if  in  the  terras  of 
the  gift  a particular  sum  or  thing,  or 
a certain  sum  mentioned  in  the  act 
of  dowry,  he  specified  as  to  he  re- 
ceived as  a legacy  before  it  could  be 
received  as  dowry,  the  legacy  is  valid. 


B.  xxxiii.  41.  2.  7,  8. 


In  the  de  dote,  or,  as  it  was  otherwise  called,  the  rei  uxorice 
actio,  certain  delays  in  the  restitution  of  the  dowry  were 
permitted ; and  sums  expended  for  the  improvement  of  the 
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property  of  the  wife  might  be  set  off  against  the  claim.  The 
legacy  had  to  be  paid  without  delay,  and  no  set-off  waB  admis- 
sible. It  was  from  the  dowry  being  thus  restored,  when  made 
the  subject  of  a legacy,  sooner  than  when  the  action  was 
brought,  that  the  expression  prcelegarc  (lotem  was  used  ; the 
das  was  given  by  legacy  (legare)  sooner  ( prce ) than  it  could 
otherwise  be  obtained. 

By  the  words  ‘ certa  pecunia ,’  &c.,  is  meant  that  if  the 
testator  said,  ‘ I give  to  my  wife  the  sum  she  brought  me  as 
dowry,’  and  she  had  not  brought  anything,  the  legacy  would 
be  useless;  but  if  he  said,  ‘I  give  her  the  100  aurei  she 
brought  me,’  then  the  words  referring  to  her  having  brought 
them  would  be  only  a /aim  demonstratio,  that  is,  an  unneces- 
sary particularity  of  expression,  which  would  be  passed  over 
as  if  not  written. 

Instrumentum  dot! 8.  So,  if  the  testator  said,  ‘ I give  the 
property  mentioned  in  the  act  of  dowry,’  if  there  were  no  act 
of  dowry,  the  gift  would  be  useless ; but  if  he  said,  * I give 
such  or  such  a particular  thing  mentioned  in  the  act  of  dowry,’ 
if  there  were  no  act  of  dowry,  the  wife  would  receive  the  thing 
specified,  and  the  words,  ‘ mentioned  in  the  act  of  dowry,’ 
would  be  treated  as  superfluous. 


16.  Si  res  legate  sine  facto  he- 
redis  pcrierit,  legatario  decedit;  et 
si  wry  ns  alienus  legatus  sine  facto 
heredis  manumissus  fuerit  non  te- 
netur  heres.  Si  vero  heredis  servus 
legates  fuerit,  et  ipse  cum  manu- 
mise  ri  t,  teneri  e u m Juli  an  us  scri  psi  t, 
nec  interesse  utrum  ecierit  an  ig- 
noravurit  a se  legation  esse ; sed  et 
si  alii  donaverit  servum,  et  is  cui 
donates  est  eum  manumiserit,  te- 
netur  heres,  quamvis  ignoraverit  a 
se  eum  legatum  esse. 


16.  If  a thing  given  as  a legacy 
perish  without  the  act  of  the  heir, 
t he  loss  falls  upon  the  legatee.  And, 
if  the  slave  of  another,  given  as  a 
legacy,  should  be  manumitted  with- 
out the  act  of  the  heir,  the  heir  is 
not  answerable.  But  if  a testator 
give  as  a legacy  the  slave  of  his  heir, 
who  afterwards  manumits  that  slave, 
Julian  says  that  the  heir  is  answer- 
able, whether  ho  knew  or  not  that 
the  slave  was  given  away  from  him 
as  a legacy.  And  it  would  be  the 
same  if  the  heir  had  made  a present 
of  the  slave  to  any  one  who  had  en- 
franchised him:  the  heir,  though 
ignorant  of  the  legacy,  would  be 
answerable. 


D.  xxx.  36.  1 ; D.  xxx.  112.  1. 


The  factum,  of  the  heir  means  anything  by  which,  however 
innocently,  he  may  have  been  the  cause  of  the  thing  perish- 
ing,&c. 

17.  Siquisancillascum  suis  natis  17.  If  a testator  bequeath  hi* 
legaverit,  etiamsi  ancillse  mortue  female  slaves  and  their  offspring,  al- 
fuerint,  partus  legato  cedunt  Idem  though  the  mothers  die,  the  issue 
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est,  si  ordinarii  servi  cum  vicariis  goes  to  the  legatee.  And  so,  if  ordi- 
legati  fueiint;  et  licet  mortui  sint  narv  slaves  are  bequeathed  together 
ordinarii  tamen  vicarii  legato  ce-  with  vicarial,  although  the  ordinary 
dunt.  Sed  si  servus  cum  peculio  slaves  die,  yet  the  vicarial  slaves  will 
fuerit  legatus,  mortuo  servo  vel  pass  by  virtue  of  the  gift.  But,  where 
manumisso  vel  alienato  et  peculii  a slave  is  bequeathed  with  his  pecu- 
legatum  extiuguitur.  Idem  est,  si  Hum,  and  afterwards  dies, or  is  maim- 
fundus  instruct  us  vel  cum  instru-  mitted,  or  alienated,  the  legacy  of  the 
mento  legatus  fuerit;  nam  fundo  peculium  becomes  extinct.  It  is  the 
alienato  et  instrument!  legatum  same  if  the  testatvr  gives  as  a legacy, 
extinguitur.  land  ‘ provided  with  instruments,’  or 

‘ with  its  instruments  of  culture.'  If 
the  land  is  alienated,  the  legacy  of 
the  instruments  of  culture  is  extin- 
guished. 

D.  xxxiii.  8.  1.  3 ; D.  xxxiii.  7.  1,  pr.  and  1. 

An  ordinarius  servus  was  a slave  who  had  a special  office  in 
the  establishment,  as  cook,  barber,  baker,  &c.  The  vicarii 
were  his  attendants,  and  were  generally  reckoned  as  part  of  his 
peculium.  But  in  the  case  of  this  legacy,  the  law  considered 
them  as  having  an  independent  existence  (propter  dignitatem 
hominis),  and  not  merely  as  accessories  to  the  ordinarii.  So, 
the  children  of  the  female  slaves  are  not  treated  as  mere  acces- 
sories to  her.  Had  they  been  so,  they  could  not  have  passed 
without  the  principal  to  which  they  were  attached. 

Furulus  instructus  is  land,  with  everything  on  it,  whether 
for  use  or  ornament ; fundus  cum  instrumento,  land,  with  the 
instruments  of  its  culture  only.  (D.  xxxiii.  7.  12.  27.) 

18.  Si  grex  legatus  fuerit  postea-  18.  If  a finch  is  given  as  a legacy, 

quo  ad  unam  ovempervenerit,  quod  and  it  be  afterwards  reduced  to  a 
superfuerit  vindicari  potest.  Grege  single  sheep,  the  legatee  can  claim 
autem  legato,  etiam  eas  oves  quae  what  remains;  and  if  a Hock  be  given 
post  testamentum  faetum  gregi  ad-  as  a legacy,  any  sheep  that  may  be 
jiciuntur,  legato  eedere  Julianus  added  to  the  flock  after  the  making 
hit ; est  enim  gregis  unura  corpus  ex  of  the  testament,  will,  according  to 
distantibus  capitibus,  sicut  tedium  Julian,  pass  to  the  legatee.  For  a 
unurn  corpus  est  ex  cohrerentibus  flock  is  one  body,  consisting  of  se- 
lapidibus.  veral  different  heads,  as  a house  is 

one  body,  composed  of  several  stones 
joined  together. 

D.  xxx.  21,  22. 

19.  yEdibus  denique  legatis,  co-  19.  So,  when  a building  is  given  as 

lumnas  et  mannora  qurn  post  testa-  a legacy,  any  marble  or  pillars  which 
mentum  factum adjecta  sunt, legato  may  be  added  after  the  testament  is 
dicimus  eedere.  made,  will  pass  by  the  legacy. 

D.  xxxi.  39. 

20.  Si  peculium  legatum  fuerit,  20.  When  the  peculium  of  a slave 
sine  dubio  quicquid  peculio  accedit  is  given  in  a legacy,  it  is  Certain  that 
vel  dscedit  vivo  testa  to  re,  legatarii  if  it  is  increased  or  diminished  in 
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Iucto  rel  dnmno  est.  Quod  ei  poet 
mortem  testatoris  ante  aditnmhere- 
ditatem  servus  acquisierit,  Julianus 
ait,  siquhlein  ipsi  umnumisso  pecu- 
lium  legatum  fueril,  onine  quod 
anteaditam  hereditatem  acquisition 
eat,  legatario  cedere,  quia  nujuale- 
gati  dies  ab  adita  hereditate  red  it; 
aed  si  extraneo  pecnlium  legatum 
fuerit,  non  cedere  ea  legato,  nia  ex 
rebus  peculiaribus  auctuin  fuerit. 
Peculium  autern,  nisi  legatum  fue- 
rit, mKnuniiason'indebt'tur,  quatn- 
yis,  si  vivue  manuiniserit,  sumcit  si 
non  adiinatur,  etita  divi  Severus  et 
Antoninus  rescripserunt.  lidem 
roscripserunt,  peculio  legato  non 
videri  id  relietum,  ut  petitionein 
babeat  pecuniae  quam  in  rationes 
dominicssimpendit.  lidem  rescrip- 
serunt  peculium  videri  legatum  cum 
rationibus  redditis  liber  esae  jussus 
est,  et  ex  eo  reliqua  inferre. 


the  life  of  the  testator,  it  is  so  much 
gained  nr  lost  to  the  legatee.  And  if 
the  slave  acquires  anything  between 
the  death  of  the  testator  and  the 
time  of  the  hiir  entering  on  the 
inheritance,  Julian  makes  this  dis- 
t'nc  ion:  if  it  be  to  the  slave  himself 
that  tile  pallium,  together  wi  h his 
enfranchisement  is  given,  then  all 
that  is  acquired  before  the  heir  en- 
t ring  on  the  inheritance  goes  10  the 
legatee,  for  the  right  to  such  a legacy 
is  not  fixed  until  the  inheritance  be 
ent  redon.  But  if  it  is  to  a stranger 
that  tile  peculium  is  given,  then  any- 
thing acquired  within  the  period 
above-mentioned  willnot  pass  by  the 
legacy,  unless  the  acquisition  were 
made  by  means  of  something  form- 
ing part  of  the  peetdimn.  His  pem- 
lium  does  not  go  to  a slave  manumit- 
ted by  testament,  unless  expressly 
given ; although,  if  a master  in 
his  lifetime  manumit  his  slave,  it  is 
enough  if  he  do  not  expressly  take  it 
away  from  him : and  to  this  effect  is 
the  rescript  of  the  Einperois  Severus 
and  Antoninus,  who  have  also  de- 
cided, that  when  his  peculium  is  given 
as  a legacy  to  a slave,  this  does  not 
entitle  him  to  demand  what  he  may 
have  expended  for  the  use  of  ins 
master.  The  same  emperors  have 
further  decided,  that  a slave  is  en- 
titled to  his  peculium  when  the  tes- 
tator says  he  shall  be  free  as  soon  as 
he  has  brought  in  his  accounts,  and 
made  up  any  deficiency  out  of  bis 
peculium. 


D.  xxxii.  65 : D.  xxxiiL  8.  8.  8 ; D.  xxxiii.  8.  C.  4 ; D.  xxxiii.  8.  8.  7 ; 
D.  xv.  1.  53. 


Dies  cedit,  ‘ the  day  begins,’  and  dies  venit,  ‘ the  day  is 
come,’  are  the  two  expressions  in  Roman  law  which  signify  the 
vesting  or  fixing  of  an  iuterest,  and  the  interest  becoming  a 
present  one.  Cedere  diem  (says  Ulpian,  D.  L.  16.  213),  signi- 
Jicat  incipere  deberi  pecuniam ; venire  diem,  significat  earn 
diem  venisse,  quo  pectin  ia  peli  potest.  Cedit  dies  may,  there- 
fore, be  translated,  ‘ the  right  to  the  thing  is  fixed  ;’  venit  dies, 
* the  thing  may  be  demanded.’  For  instance,  if  A buys  a 
horse  of  B,  without  any  terms  being  attached  to  the  purchase, 
the  right  of  B in  the  purchase-money  is  fixed  nt  once,  and  also 
he  may  at  once  demand  it,  et  cessit  et  venit  dies.  If  A agrees 
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that  the  purchase-money  shall  he  paid  by  instalments,  then, 
diescessit,  B has  a fixed  interest  in  the  money  ; but  the  dies 
can  only  be  said  veniese , as  each  instalment  falls  due,  and  with 
regard  only  to  the  portion  becoming  due.  If,  again,  A only 
buys  it  on  condition  that  C will  lend  him  the  money,  then 
until  C has  done  so,  neque  cessit  neque  venit  dies,  B has  no 
fixed  interest  in,  or  right  to,  the  purchase  money  until  the 
condition  is  accomplished.  With  regard  to  legacies,  the  dies 
ced'd,  the  time  at  which  the  eventual  rights  of  the  legatee  were 
fixed,  was  the  day  of  the  testator’s  death,  excepting  when  the 
vesting  or  fixing  of  these  rights  was  suspended  by  a condition 
in  the  testament  itself.  The  dies  venit , the  time  when  the 
thing  given  could  be  demanded,  was  not  till  the  heir  entered 
on  the  inheritance,  and  there  was  thus  some  one  of  whom  to 
make  the  demand  ; if  the  legacy  was  given  after  a term,  or  on 
a condition,  the  demand,  of  course,  could  not  be  made  ( dies 
non  venit)  until  the  term  had  expired,  or  the  condition  was 
fulfilled. 

An  alteration  was  made  by  the  lex  Papia  Poppcen  in  fixing 
the  dies  cedit  at  the  day  when  the  testament  was  opened,  not 
at  that  when  the  testator  died  (see  note  to  paragr.  b) ; but  this 
bad  been  done  away  with,  and  the  old  law  was  in  force  under 
Justinian.  (C.  vi.  51.  1.  1.) 

The  legatee  had  the  thing  given  exactly  as  it  was  at  the 
time  of  the  dies  cedit.  He  took  it,  with  all  the  gains  and 
losses  that  had  accrued  to  it  since  the  date  of  the  testator’s 
death,  and  directly  his  rights  were  fixed,  they  were  transmis- 
sible to  his  heirs. 

But  if  a testator  gave  his  liberty  to  one  of  his  slaves  as  a 
legacy,  there  was  in  this  case  an  exception  to  the  rule  that  the 
dies  cedit  dates  from  the  death  of  the  testator.  If  the  gift  of 
liberty  was  given  to  a slave  as  a legacy,  he  could  not  begin  to 
acquire  for  his  own  benefit  until  an  heir  had  entered  on  the 
inheritance,  as  it  was  requisite  there  should  be  some  one  to  free 
him.  The  peculium,  therefore,  if  given  to  him,  would  be  such 
as  it  was  when  the  heir  entered  on  the  inheritance;  while,  if 
the  peculium  were  given  to  a stranger,  it  would  be  such  as  it 
was  at  the  death  of  the  testator,  excepting  when  the  peculium 
was  augmented  by  things  derived  from  itself  (ex  rebus  pecu- 
'iaribus ),  as,  for  instance,  if  sheep  or  cattle,  forming  part  of 
the  peculium,  had  young. 

There  was  another  case,  that  of  personal  servitudes,  in 
which  the  dies  cedit  dated  from  the  entrance  on  the  in- 
heritance, not  from  the  death  of  the  testator.  These  servi- 
tudes were  exclusively  attached  to  the  person  of  the  legatee. 
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and  as  they  were  not  transmissible  to  his  heirs,  there  could 
be  no  interest  in  them  until  the  actual  enjoyment  of  them 
was  commenced. 

The  terms  of  the  second  rescript  alluded  to  in  the  text  are 
given  by  Ulpian.  (D.  xxxiii.  8.  6.  4.)  When  the  master  en- 
franchised his  slave  himself,  he  was  present  to  demand  the 
peculium,  and  if  he  did  not,  it  was  considered  evident  that  he 
intended  the  slave  to  keep  it  Not  so  in  a legacy  of  liberty,  in 
giving  which  the  master  might  so  easily  forget  the  peculium 
that  some  expressions  were  required  to  show  that  he  remem- 
bered it,  and  wished  to  give  it  to  the  slave. 


21 . Tam  autem  corporales  res  le- 
gal! possunt,  quam  incorporates ; et 
ldeo  quod  defuncto  debetur,  potest 
alicui  legari,  utactiones  suas  bores 
legatario  prmstet,  nisi  exegerit  vivua 
testator  peeuniam ; nam  hoc  casu 
legation  extinguitur.  Sed  et  tale 
legatum  valet:  Umnnas  esto  heres 
doinum  illius  reticere  vel  ilium  tere 
alieno  liberare. 


21.  Things  corporeal  and  incor- 
poreal may  bo  equally  well  given  as 
a legacy.  Thus,  the  testator  may 
give  a debt  due  to  him,  and  the  heir 
is  then  obliged  to  use  his  actions  for 
the  benefit  of  the  legatee,  unless  the 
testator  in  his  lifetime  exacted  pay- 
ment, for  in  this  case  the  legacy 
would  become  extinct.  Suchalegacy 
as  this  is  also  good : let  my  heir  be 
bound  to  rebuild  the  house  of  such 
a one,  or  to  free  him  from  his  debts. 


D.  xxx.  41 ; H.  xxx.  39.  3.  4. 


The  legacy  of  a debt  due  to  the  testator  was  usually  called 
legatum  nominis.  (See  D.  xxx.  44.  6.)  Of  course  the  legatee 
could  not  sue  for  it,  he  could  only  compel  the  heir  to  sue  for 
his  benefit. 

22.  Si  generaliter  servus  vel  res  22.  If  a testator  give  a slave  or 
alia  legetur,  electio  legatarii  est,  anything  else  as  a legacy,  without 
nisi  aliud  testator  dixerit.  specifying  a particular  slave  or  thing, 

the  choice  belongs  to  the  legatee, 
unless  the  testator  has  expressed 
the  contrary. 

The  jurists  took  care  to  lay  down,  with  respect  to  what  was 
called  a legatum  generis,  that  the  class  of  objects  must  not  be 
one  too  wide.  Legatum  nisi  certce  rei  ait,  et  ad  certain  per- 
sonam deferatur,  nullius  est  momenti.  (Paul.  Sent  iii.  6. 
13.)  For  instance,  the  gift  of  ‘ an  animal  ’ would  have  seemed 
rather  intended  to  mock  than  to  benefit  the  legatee,  mag  is 
derisorium  quam  utile  videtur.  (D.  xxx.  7.) 

Before  Justinian,  it  depended  on  the  formula  with  which  the 
legacy  was  given  whether  the  choice  of  the  particular  thing  to 
be  given  to  the  legatee  belonged  to  the  heir  or  the  legatee.  In 
a legacy  per  vindicationem  it  belonged  to  the  latter ; there  was 
a real  action  for  a thing  which  must  have  formed  part  of  the 
testator’s  actual  estate.  In  a legacy  per  damnationem  it  be 
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longed  to  the  heir;  there  was  only  a personal  action  against 
the  heir  as  debtor,  and  the  debtor  might  discharge  the  obliga- 
tion in  the  way  most  beneficial  to  himself.  (Ui,?.  Ref).  24.  14.) 


23.  Optionis  legntum,  id  e«t,  ubi 
testator  ex  sends  suis  vel  aliis  rebus 
optare  legatarium  juaserat,  hnuebat 
in  »e  conditionem;  et  ideo,  nisi  ipse 
legatariua  vi  vus  optaverit,  nd  bere- 
demlegatumnontransmittebat.  Sed 
ex  constitutions  nostra  et  boc  ad 
melioreni  statum  reformatum  est,  et 
data  est  licentia  beredi  legstarii  op- 
tare, licet  virus  legataries  hoc  non 
fecit.  Etdiligentioretmctatuhabi- 
to,et  hoc  in  nuetra  constitute  me  ad- 
ditum  est,  ut  sive  pltires  legatarii 
existant  quibus  nptio  relicta  eet,  et 
dissentiant  in  corpora  eligendo,  sive 
unius  legatarii  plurea  heredea  et  in- 
ter »e  circa  optandum  dissentiant, 
alio  aliud  corpus  eligere  cnpieate,  ne 

Sereat  legatum  (quodpleuque  pru- 
entiuni  contra  benevolenusm  in- 
troducebant),  fortunam  esse  hujus 
optionis  judicem,  et  sorte  hoc  esse 
diiijnendum,utad  queni  sorsveniat, 
illius  sententia  in  optione  pcocellat. 


23.  The  legacy  of  election,  that  is, 
when  a testator  directs  his  legatee 
to  choose  any  one  from  among  his 
slaves,  or  any  other  class  of  things, 
was  formerly  held  to  imply  a con- 
dition, so  that  if  the  legatee  in  his 
lifetime  did  not  make  the  election, 
he  did  not  transmit  the  legacy  to  his 
heir.  Hut,  by  our  constitution,  we 
have  altered  this  for  the  better,  and 
the  heir  of  the  legatee  is  now  per- 
mitted to  elect,  although  the  legatee 
in  his  lifetime  has  not  done  so.  And, 
ursuing  the  subject  still  further,  we 
ave  added,  that  if  there  he  several 
legatees  to  whom  an  option  is  left, 
and  they  differ  in  their  choice,  or  if 
there  be  many  heirs  of  one  legatee, 
and  they  cannot  agree  whattochoose, 
then  to  prevent  the  legacy  becoming 
ineffectual,  which  the  generality  of 
ancient  lawyers, contrary  toall  equity 
decided  would  he  the  case,  fortune 
must  he  the  arhitress  of  the  choice, 
and  the  dispute  must  he  decided  hy 
lot,  so  that  his  choice,  to  whom  the 
lot  falls,  shall  prevail. 


D.  xl.  0.  3 ; D.  xxxvL  2.  12.  8 ; C.  vi.  43.  3. 


When  once  the  dies  cedit  had  fixed  the  rights  of  the  legatee, 
he  could  transmit  to  his  heirs  all  the  rights  he  had  himself. 
To  this  the  Roman  lawyers  considered  the  legatum  optionis 
an  exception,  as  intended  to  be  personal  to  the  legatee  himself. 
Justinian  decides  that  the  exception  shall  not  exist.  (C.  vi. 
43.  3.)  We  must  distinguish  the  legatum  generis,  when  an 
object,  though  an  uncertain  one,  was  given,  from  the  legatum 
optionis,  where  only  the  right  to  select  an  object  was  given. 
The  former  was  never  treated  as  an  exception  to  the  general 
rule  of  the  dies  cedit. 

24.  Lcgari  nutem  illis  solis  potest,  24.  A legacy  can  he  given  to  those 
cum  quibus  testamenti  factio  est  only,  with  whom  the  testator  haa 
. testumenti  factio. 

1).  xli.  8.  7. 


We  have  alreadysaid  (Tit.  14. 2)  that  the  necessity  of  having 
the  rights  of  citizenship  in  order  to  make,  to  witness,  or  to 
profit  by  a testament,  excluded  all  peregrini.  But  even  among 
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those  who  were  otherwise  in  a position  to  take  as  heirs  or  le- 
gatees, there  were  some  wheat  different  periods  were  specially 
precluded : 

First,  the  Latini  Juniani  (see  Bk.  i.  Tit.  5.  3.)  could  not 
be  appointed  tutors  by  testament,  nor  could  they  benefit  at  all 
by  a testament,  unless  they  had  the  full  rights  of  citizenship 
at  the  time  of  the  testator’s  death,  or  acquired  them  within  a 
hundred  days  after  his  decease.  (Gil.  i.  23  ; Ulp.  Reg.  17.  1. 
and  22.  2.) 

Secondly,  by  the  lex  Voconia  (585  a.u.c.),  the  general 
object  of  which  was  to  prevent  the  accumulation  of  large  sums 
in  the  hands  of  women,  no  woman  could  he  instituted  by  a 
person  rated  in  the  census  as  possessing  a fortune  of  100,000 
asses.  (Gai.  ii.  274.) 

Thirdly,  by  the  lex  Julia  de  maritandia  ordinibua,  un- 
married persons  could  take  nothing  under  a testament,  unless 
they  were  married  at  the  death  of  the  testator,  or  within  one 
hundred  days  after  his  decease  ; and  by  the  lex  Pupia  Poppcea 
persons  married,  hut  childless,  could  only  receive  oue-half  of 
what  was  left  them.  (Ulp.  Reg.  17.  2.  and  22.  3.) 

Lastly,  the  disabilities  of  the  lex  Julia  and  the  lex  Papia 
Poppaa  were  removed  by  the  Christian  emperors  ; but  a new 
kind  of  disability  was  created,  by  enacting  that  no  heretic 
should  take  anything  whatever,  even  under  a military  testa- 
ment. (C.  i.  5.  4,  5.  and  22.)  In  the  time  of  Justinian  it  may 
be  said  that  every  one  had  the  testamenti  factio,  excepting 
barbari,  deportati,  and  heretics. 


25.  Iacertis  vero  personis  ncque 
legata  Deque  fideicommissa  olim 
•elinqui  concessum  ernt;  naiu  nec 
miles  quidem  incert®  person®  po- 
terat  relinquerc,  utdivuslladrianus 
rescripsit.  Incerta  auteui  persona 
videbatur,  qunm  incerta  opinions 
animo  suo  testator  subjieiebat ; ve- 
lu ti  si  quis  ita  dicat : Quicutnque  filio 
filia.ni  suarn  in  matrimomum  dede- 
rit,  ei  here*  mens  ilium  fundum 
dato.  Ill ud  quoque  quod  iis  relin- 
quebatur,  qui  post  testamentum 
scriptum  pnmi  consoles  designati 
erunt,  toque  incertte  person®  legari 
videbatur,  et  ilenique  mult®  ulite 
ejusmodi  species  sunt.  Libertas 
quoqne  incertte  person®  non  vide- 
batur posse  dari,  quia  placebat  no- 
minatim  servos  liberart.  Subccrta 
vero  demonstraliono,  id  est,  ex  cer- 
tis  persouis  incerta;  person®  recte 


25.  Formerly.it wasnotpermitted 
that  either  legacies  o • JiJeicommuta 
should  be  given  to  uncertain  persons, 
and  even  a soldier  could  not  leave 
anything  to  an  uncertain  person,  as 
the  Emperor  Hadrian  has  decided  by 
a rescript.  Ilv  an  uncertain  person 
was  meant  one  who  is  not  present  to 
the  mind  of  the  testator  in  anv  defi- 
nite manner,  as  if  ho  should  say: 
Whoever  shall  give  his  daughter  in 
marriage  to  my  son,  to  him  let  my 
heir  tire  such  a piece  of  land.  So, 
if  he  bad  left  anything  to  the  persons 
first  appointed  consuls  after  his  tes- 
tament was  written,  this  also  would 
have  been  a gift  to  uncertain  persons, 
and  there  are  many  other  similar  ex- 
amples. Freedom  likewise  could  not 
be  conferred  upon  an  uncertain  per- 
son, for  it  was  necessary  that  all 
slaves  should  be  enfranchised  by 
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legabatur;  veluti,  Exeognatis  meis 
qui  nunc  punt,  si  quia  filiam  meant 
uxorem  duxerit,  ei  neresmeus  illant 
rem  dato.  Incertia  autein  personis 
legata  vel  fideicommissa  relicts,  et 
per  errorcm  soluta.  repeti  non  posse 
tact  is  consti tutionibus  cautum  erat. 


Oal.  ii. 


name;  but  a legacy  given  with  a cer- 
tain demonstration,  that  is,  to  an  un- 
certain persou,  among  a number  of 
pereonscertain,  wnsvalid,as:  Among 
my  existing  cognati , if  any  one  shall 
marry  my  daughter,  let  my  heir  give 
him  such  a thing.  But,  if  a legacy 
or  Jtdiicommvuum  to  uncertain  per- 
sons had  been  paid  by  mistake,  it 
was  provided  by  the  constitutions, 
that  such  persona  could  not  be  called 
on  to  refund. 

238,  230. 


Neque  fideicommissa.  It  was  by  a senatus-consultum,  in 
the  time  of  Hadrian,  that  the  law  was  thus  settled  with  respect 
to  fideicommissa.  (Gai.  ii.  287.)  Previously,  a gift  by  way 
of  fideicommissum  to  an  uncertain  person  had  been  valid. 

The  lex  Furia  Caninia  (Gai.  ii.  239)  required  that  slaves 
to  whom  freedom  was  given  by  testament  should  he  expressly 
named,  jubet  servos  nominutim  liberari. 


20.  Postumoquoquealienoinuti- 
liter  legabatur.  Eat  autem  alienus 
ostumus,qui  natus  intersuoshere- 
es  testator!  futurus  non  est;  ideo- 
que  ex  emancipate  filio  conceptus 
nepos  extraneus  erat  postumus  avo. 


20.  Formerly,  a legacy  to  a post- 
humous stranger  wan  ineffectual;  a 
posthumous  stranger  is  any  one  who, 
if  ho  had  been  born  before  the  death 
of  the  testator,  would  not  have  been 
numbered  among  his  mi  hercdet,  and 
ao  a posthumous  grandson,  the  issue 
of  an  emancipated  son,  was  a post- 
humous stranger  with  regard  to  his 
grandfather. 


Gai.  ii.  241. 


We  have  already  seen  (see  Tit.  13.  l)how  the  rigour  of  this 
principle  came  to  he  modified  with  respect  to  a posthumous 
sous  lieres.  It  was  as  an  ince>  ta  persona  that  the  posthu- 
mous child  was  originally  excluded  from  taking  either  as  heir 
or  legatee. 


27.  Sed  noc  hnjusmodi  species 
penitus  est  sine  justa  emendations 
relicta;  cum  in  nostro  codice  consti- 
tutio  posita  est,  per  qtintn  et  buic 
nrti  medemur,  non  solum  in  here- 
itatibus,  sed  etinm  in  legatis  et 
iideicommissis;  quod  evidenter  ex 
ipsius  constitutions  lectiono  clarea- 
cit.  Tutor  autem  nec  per  nostrum 
conatitutionem  incertus  dari  debet, 
quiu  certo  judicio  debet  quis  pro 
tutela  sute  posteritati  cavere. 


c. 


27.  These  points  have  not,  how- 
ever, been  left  without  proper  altera- 
tion, for  a constitution  has  been 

filaeed  in  our  code  by  which  the  law 
iss  been  altered,  not  only  as  regards 
inheritances,  hut  also  as  regards 
legacies  and  Jtdvicumntusa.  This 
alteration  will  appear  from  the  con- 
stitution itself.  But  not  even  by  our 
constitution  is  the  nomination  of  an 
uncertain  tutor  permitted,  for  it  is 
incumbent  upon  every  parent  to  take 
care  that  his  posterity  have  a tutor 
by  a determinate  appointment. 

■i.  48. 
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There  was,  probably,  a constitution  treating  of  this  subject 
inserted  in  the  first  code  (see  Introd.  sec.  29),  which  was  not 
given  in  the  code  we  now  have. 


28.  Postumusautemalienusheres 
institui  et  nntea  poterat  et  nunc  po- 
test ; nisi  in  utero  ej  us  sit,  quae  j ure 
nostro  uxor  ease  non  potest. 


Gai.  ii.  242.  287; 


28.  A posthumous  stranger  could 
formerly,  and  may  now,  be  appointed 
heir,  unless  it  appear  that  he  has 
been  conceived  by  a woman,  who  by 
our  law  could  not  have  been  married 
to  his  father. 

D.  xxviii.  2.  0. 1.  4. 


Posthumous  children,  who,  if  born  in  the  testator’s  lifetime, 
would  not  have  been  in  his  power  (this  is  the  meaning  of 
ahenus),  could  not  be  instituted  heirs  under  the  civil  law ; but 
the  praetor  gave  them,  if  instituted,  the  possess io  bunorum. 
Justinian  permitted  their  institution. 

Nisi  in  utero  ejus  sit,  that  is,  unless  the  posthumous  child 
be  the  child  of  the  testator,  and  of  a woman  whom  the  testator 
could  not  have  married.  Such  a child  would  be  extraneue  to 
the  testator,  as  not  being  in  his  family,  which  no  one  could  be 
who  was  not  the  offspring  of  a legal  marriage.  To  take  the 
expression  as  applicable  to  the  child  of  any  woman  whom  the 
testator  could  not  marry,  without  limiting  it  to  a child,  also  the 
offspring  of  the  testator,  would  narrow  the  power  of  making  a 
posthumous  child  heir,  so  much  as  to  make  it  nugatory.  For 
if  either  the  testator  or  the  woman  were  married,  the  child 
could  not  be  made  heir,  nor  could  it,  if  it  were  the  offspring  of 
any  very  near  relation  of  the  testator.  Si  ex  ea  quee  alii 
nupta  sit,  podumurn  quis  heredem  instituerit,  ipso  jure 
non  valet  quod  turpis  sit  institutio.  (D.  xxviii.  2.  9.  1.) 

23.  Si  quia  in  nomine,  cognomine,  20.  Although  a testator  may  have 

pnenomine  legstarii  erraverit,  si  de  mistaken  the  nomen,  cognomen,  or 
persona  constat,  nihilominus  valet  preenomen  of  a legatee,  yet,  if  it  be 
legation.  Ideinque  in  lieredibus  certain  who  is  the  person  meant,  the 
servatur,  et  recta ; noniina  eniin  legacy  is  valid.  The  same  holds  good 
signiticandorum  hominum  gra'ia  as  to  heirs,  and  with  reason ; for  the 
reperta  sunt,  qtii  si  alio  quolibet  use  of  names  is  but  to  point  out 
modo  intelligantur,  nihil  interest.  persons  ; and,  if  they  can  be  distin- 
guished bv  any  other  method,  it  is 
the  same  thing. 

D.  xix.  4. 


30.  Iluicproximaestillajurisre- 
gula,  falsa  demonstrations  Icgatum 
non  pei  imi,  veluti  si  quis  ita  legave- 
rit,  stir-hum  servurn  meum  vernam 
do  lego ; licet  enim  non  veraa  sed 
emptus  sit,  si  de  servo  tamen  con- 


30.  Closely  akin  to  this  is  the  rule 
of  law,  that  a legacy  is  not  rendered 
void  by  a false  description.  For  in- 
stance, if  the  testator  were  to  say,  I 
give  as  a legacy  Stichus  bom  my 
slave ; in  this  case,  although  Stichus 
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stat.  utile  est  legatum.  Et  conveni- 
enter  m itademonstraverit,.S  ichuin 
eerviim  quern  a Sein  enii,  Bitque  ab 
alioemptug,  utile  est  legatum,  si  de 
servo  constat. 


D.  xxiv.  1. 

81.  Longe  magis  legato  falsa 
causa  non  nocet,  veluti  cum  quia  ita 
dixerit,  Titio,  quia  nit-  absente  ne- 
gotia  mca  curavit.  Stichiim  do  lego; 
vel  ita,  Titio,  quia  patrocinio  ejua 
capitali  crimiue  liberates  sum, 
Sticlnim  do  lego.  Licet  enim  neque 
negntia  testutoria  uniquam  gex-it 
Titius,  neque  patrocinio  ejus  libera- 
tus  eat,  legatum  tamen  valet.  Sed 
ai  conditionaliter  enuntiHta  fnerit 
causa,  aliud  juris  est,  veluti  hoc 
modo : Titio,  si  negotia  mca  cura- 
vit, fundum  do  lego. 


D.  xxiv. 


was  not  bom  in  the  family,  but 
bought,  vet,  if  it  be  certain  who  ia 
meant,  the  legacy  is  valid.  Anil  so 
if  a testator  marks  nut  the  particular 
slave  in  this  way;  I bequeath  Stichua 
my  slave,  whom  I bought  of  Seiua; 
yet,  although  he  was  bought  of  an- 
other, the  legacy  is  good,  if  no  doubt 
exist  as  to  the  slave  intended  to  be 
given. 

17,  pr.  and  1. 

81.  M uck  leas  is  a legacy  rendered 
invalid  by  a false  reason  being  as- 
signed for  giving  it;  as,  if  a testator 
says,  1 give  my  slave  Stichua  to 
Titius,  because  be  took  care  of  mv 
affairs  in  my  absence  ; or,  because  1 
was  acquitted  upon  a cap  tat  accusa- 
tion, by  his  undertaking  my  defence. 
For,  although  Titius  has  never  taken 
care  of  the  affairs  of  the  deceased, 
and  although  the  testa'orwas  never 
acquilted  by  means  of  Titius  defend- 
ing him.  the lecai  y will  be  valid.  Hut 
it  is  quite  different  if  the  reason  has 
been  assigned  under  the  form  of  a 
condition,  ns,  I give  to  Titius  such  a 
piece  of  ground,  if  he  has  taken  care 
of  my  nffbrs. 

1.  1 7.’ 2,  3. 


Ulpian  shortly  sums  up  the  law  of  this  and  the  two  last 
paragraphs  by  the  rule,  ‘ Neque  ex  falsa  denumstraiione , 
neque  ex  falsa  causa  legatum  infiimatur’  (Ulp.  Reg.  24. 
19.) 

Of  course  if  the  cause  was  so  given  as  to  constitute  a con- 
dition, the  legacy  was  only  valid,  if  the  condition  had  been 


accomplished. 

32.  An  servo  herodis  rente  legn- 
m s,  q merit  ur.  Kt  con -tat  pure 
immliter  legari,  nec  quicqimni  pro- 
li  ere  si  vivo  testators  de  potentate 
heredis  ex'erit;  quia  quod  inutile 
forot  legatum,  si  stiitim  post  factum 
testaiuentuiu  deceasisset  testator, 
non  hoe  ideo  debet  vr.lere  quia  diti- 
tius  teste  tor  vi  xerit.  Subcondilioiie 
vero  recto  legatur,  tit  reqiiiratnus 
tin  quo  tempore  dies  legtli  cedit, 
in  potostate  heredis  non  bit. 


32.  The  question  has  been  raised, 
whether  a testator  can  give  a legacy 
to  the  slave  of  his  heir;  and  it  ia 
evi  'ent  that  such  a legtcy  is  quite 
ineffectual,  nor  is  it  at  all  helped  by 
the  slave  having  been  freed  from 
the  power  of  the  heir  in  the  lifetimo 
of  the  testator;  fora  legacy  which 
would, have  been  void  if  the  testator 
lmd  expired  immediately  after  he  bad 
made  I lie  testament,  ought  not  to  be- 
come va  id.  merely  because  he  hap- 
pened to  enjoy  a longer  life.  But  a 
testator  may  give  the  legacy  to  the 
slave  under  a condition,  and  then  we 
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Gai.  ii.  244 ; 

This  paragraph  is  based  on 
on  paragraph  10),  though  no 
As  to  the  doubts  entertained 

33.  Ex  diverse,  hcrede  instituto 
servo,  quin  domino recte  etinm  sine 
conditions  legetur,  non  dubitatur ; 
num  etai  statira  post  factum  testa- 
tnentum  decessent  testator,  non  ta- 
men  apnd  eum  qui  herea  ait  dies 
legati  cedereintelligitur;  cum  here- 
ditas  a legato  separata  sit,  et  possit 
per  eum  servum  alius  lieres  elfici, 
si  priusquam  jussu  doiuini  adeat,  in 
alterius  potestatem  translatus  sit, 
vel  man  u ini  sous  ipse  heres  ettieitur: 
quibus  cnsibus  utile  est  legatum. 
Quod  si  in  eadem  causa  permanse- 
rit,  et  jussu  legatarii  adierit,  eva- 
nescit  legaturo. 


Gai. 

34.  Ante  heredis  institutioncm 
inutiliter  antea  legabatur,  scilicet 
quia  testamcnla  viui  ex  institutione 
heredum  accipiunt,  et  ob  id  veluti 
caput  atquc  fimdamentum  intelli- 
gitur  tobus  testamenti  heredis  in- 
stitutio.  Pari  rationo  nec  libertas 
ante  heredis  institutionem  dari  po- 
teraL  Bed  quia  iuci \ ile  esse  puta- 
viuius,  ordineni  quidein  scriptural 
sequi,  quod  et  ipsi  antiquitnti  vitu- 
perandum  fuerat  visum,  sperni  au- 
tem  testatoris  voluntatein,  pernos- 
tram  constitutioneui  et  hoc  vitiuin 
emendavimus : ut  liceat  et  ante 
heredis  institutionem  et  inter  me- 
dial heredum  institutiones  iegatum 
rclinquere,  et  multo  mnpis  iiber- 
tatem  cujus  usus  favorabilior  est. 


have  to  enquire  whether  at  the  time 
when  the  right  to  the  legacv  becomes 
fixed,  the  slave  has  ceased  to  be  in 
the  power  of  the  heir. 

D.  xxxiv.  7.  1. 

the  vcffula  Catonia  na  (see  note 
express  allusion  to  it  is  made, 
on  the  subject,  see  Gai.  ii.  244. 

33.  On  the  contrary,  it  is  not 
doubted,  hut  that  if  a slave  be  ap- 
pointed heir,  a legacy  may  be  given 
to  his  master  unconditionally ; for, 
although  the  testator  should  die  in- 
stantly, yet  the  right  to  the  legacy 
immediately  alter  making  the  testa- 
ment,does  not  immediately  accrue  to 
the  heir ; for  the  inheritance  is  here 
separated  from  the  legacy,  and  an- 
other may  become  heir  by  means  of 
the  slave,  if  be  should  be  transferred 
to  the  power  of  a new  master,  before 
he  lias  entered  upon  the  inheritance, 
at  the  command  of  the  master,  who 
is  the  legatee  ; or  the  slave  himself, 
if  enfranchised,  muv  become  heir ; 
and,  in  these  cases,  the  legacy  would 
be  good.  But,  if  the  slave  should 
remain  in  the  same  state,  nnd  enter 
upon  the  inheritance  by  order  of  the 
legatee,  the  legacy  is  at  end. 

ii.  245. 

34.  Formerly,  a legacv  placed  be- 
fore the  institution  of  the  heir  was 
ineffectual,  because  a testament  re- 
ceives its  efficacy  from  the  institution 
of  the  heir,  and  it  is  thus  that  the 
institution  of  the  heir  is  looked  on 
as  the  head  and  the  foundation  of  the 
testament.  So,  too,  freedom  could 
not  be  given  before  the  institution  of 
the  heir.  But  we  have  thought  it  un- 
reasonable that  the  mere  order  of 
writing  should  he  attended  to.  in  con- 
tempt of  the  real  intention  of  a tes- 
tator— a thing  of  which  the  ancients 
themselves  seem  to  havedisapproved. 
We  have,  therefore,  by  our  constitu- 
tion, amended  the  law  in  this  point; 
so  that  a legacy,  and  much  more  a 
grant  of  liberty,  which  is  always 
favoured,  may  now  be  given  before 


Digitized  by  Google 


330 


LIB.  U.  TIT.  XX. 


the  institution  of  an  heir,  or  among' 
the  institution  of  heirs  where  more 
than  one. 

Gai.  ii.  229,  230;  C.  vi.  23,  24. 


The  nomination  of  a tutor,  as  not  constituting  any  burden 
on  the  inheritance,  had  already  been  made  an  exception  to  the 
rule,  that  nothing  in  a testament  could  be  valid  that  preceded 
the  institution  of  the  heir.  (Gai.  ii.  231.) 


35.  Post  mortem  quoque  heredis 
nut  legatarii  simili  mode  inutilitcr 
legabatur,  veluti  si  quia  itA  dicat: 
Cum  heres  meus  mortuus  erit,  do 
lego.  Item,  pridie  quam  heres  nut 
lvgatarius  morietur.  !?cd  simili 
nnido  et  hoc  correximns.  firmit  item 
hujusmodi  legatis  ad  fideicommis- 
sorum  siuiilitudinem  pnestantes,  no 
vel  hoc  casu  deterior  causa  lega- 
torum  quam  iiduicominissorum  in- 
veniatur. 

Gai.  ii.  232 ; C.  i 


35.  A legacy  made  to  take  effect 
after  the  death  of  an  heir  or  legatee, 
was  al-o  ineffectual ; as,  if  a testator 
said,  when  my  heir  ia  dead,  1 give  as 
a legacy,  or  thus,  I give  as  a legacy 
on  the  day  preceding  the  day  of  the 
death  of  my  heir,  or  of  my  legatee. 
But  we  have  corrected  the  ancient 
rule  in  this  respect,  by  giving  all 
such  legacies  the  same  validity  as 
JideicnmmUut ; lest  trusts  should  be 
found  in  this  respect  to  be  more  fa- 
voured than  legacies. 

r.  38.  11  ; C.  iv.  11. 


Gaius  remarks,  that  the  second  of  these  forms,  Pridie 
quam , though  objected  to  because  the  time  when  the  right  was 
fixed  could  not  be  known  until  the  heir  was  dead,  was  not  ob- 
jected to  on  any  very  good  ground.  For  all  that  the  principles 
of  law  forbad  was,  that  the  interest  should  not  be  fixed  until 
after  the  death  of  the  heir,  for  then  it  would  have  been  the 
heir’s  heir,  and  not  the  heir  that  was  charged  ; and  that  it 
should  not  be  fixed  until  after  the  death  of  the  legatee,  for  if 
he  had  no  vested  interest  in  his  life,  he  could  have  nothing  to 
transmit.  But  a legacy  made  so  as  to  give  a fixed  right  the 
day  before  either  of  their  deaths,  was  not  open  to  the  same 
objections. 


30.  Poenas  quoque  nomine  inuti- 
liter legsbatur  et  adimebatur,  vel 
transfeiebatur.  Pom®  autem  no- 
mine legari  videtur  quod  coercendi 
heredis  causa  relinquitur,  quo  ma- 
gis  aliquid  faciut  aut  non  faciut : 
veluti  si  quis  ita  acripserit,  Ilorua 
meus,  si  (ilium  suam  iu  matriinoni- 
um  Titio  collocavont,  vel  ex  diverso 
si  non  collocaverit,  dato  decern 
aureos  Seio ; aut  si  ita  scripsoiit, 
Heres  meus,  si  sorvum  ir  tic  bum 


30.  Also,  formerly,  if  a testator 
had  given,  revoked,  or  transferred  a 
legacy  by  wav  of  penalty,  he  would 
have  done  so  ineffectually.  A legacy 
is  considered  as  given  by  way  of  a 
penalty,  when  it  is  intended  to  con- 
strain an  heir  to  do  or  not  to  do  some- 
thing; as.  if  a testator  said,  if  my 
heir  give  his  daughter  in  marriage  to 
Titius,  or,  if  he  do  not  give  her  in 
marriage  to  Titius,  let  him  pay  ton 
aurei  to  Seiua ; or,  thus,  if  my  heir 
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alienaverit,  vel  ex  diverao  si  non 
alienaverit,  Titio  decern  aureoadato. 
Et  in  tantuin  hcec  regula  obscrva- 
batur,  ut  quam  pluribus  principali- 
bua  conttitutiouibua  signiticetur, 
nec  principem  quidem  agnoscero 
quod  ei  po-iuc  nomine  legntum  ait 
Nec  ex  militia  quidem  testamento 
talia  legata  valebant,  quamvis  aliie 
milituin  voluntatea  in  ordinandia 
teatamentia  valde  obaervabantur. 
Quinetiam  nec  libertatem  pcernc 
nomine  dari  posse  placebat.  Eo 
amplius  nec  hcredem  pee  me  nomine 
adiiei  posse  Sabinus  existimabut, 
veluti  ai  quia  ita  dicat,  Titiua  berea 
esto,  si  Titiua  tilinm  suam  Seio  in 
matrimonium  collocaverit,  Seius 
quoque  herea  esto.  Nihil  enim  iu- 
tererat,  qua  rations  Titiua  coerie- 
retur,  utrum  legati  datione  an  co- 
heredis  adjectione.  Sed  hnjusmodi 
scrupulositas  nobis  non  plactiit,  et 
generaliter  ea  qute  relinquuntur, 
licet  poense  nomine  fuerint  relicta 
vel  aaempta  vel  in  alios  tran.-lata, 
nihil  diatare  a ceteris  legatis  con- 
stituimus  vel  in  dando  vel  in  adi- 
memlo  vel  in  tranaferendo : exceptis 
videlicet  iia  quic  impossibilia  sunt, 
vel  legibua  interdicta,  aut  alias  pro- 
brota.  Ilujusmodi  enim  teataincn- 
torum  dispositions  valere,  aecta 
meorum  temporum  non  patitur. 

Gai.  iL  235,  22 


shall  alienate  my  slave  Stichus,  or,  if 
my  heir  shall  not  alienate  my  slave 
Stichus,  let  him  pay  ten  aurei  to 
Titiua.  And  this  rule  was  so  rigo- 
rously observed,  that  it  was  expressly 
ordained  by  many  constitutions,  that 
even  the  emperor  would  not  receive 
a legacy,  which  was  given  by  way  of 
a penalty,  nor  could  such  a legat  y bo 
valid,  even  when  given  by  the  testa- 
ment of  a soldier;  although,  in  every 
other  respect,  the  intention  of  a tes- 
tator in  a military  testament  waa 
scrupulously  adhered  to.  And  even 
freedom  could  not  be  given  by  way  of 
a penalty ; still  leas,  in  the  opinion  of 
Sabinus, could  nuotherlieir  be  added; 
as  if,  for  instance,  a testator  said,  let 
Titius  be  my  heir,  but  if  he  give  his 
daughter  in  marriage  to  ISeius,  let 
Seius  also  be  my  heir.  It  mnde  no 
difference  how  '1  ititis  was  put  under 
constraint,  whether  by  the  gift  of  a 
legacy,  or  the  addition  of  a co-heir. 
Iiut  this  scrupulous  severity  has  not 
pleased  us,  and  we  have  therefore 
ordained  generally  that  things  left, 
revoked,  or  transferred  by  way  of 

fienalty,  sIibII  be  treated  as  other 
egacies,  with  the  exception  of  any- 
thing that  may  be  impossible,  pro- 
hibited by  law,  or  contrary  to  good 
manners,  for  the  ptinciples  of  onr 
age  will  not  permit  testamentary  dis- 
positions of  such  a character. 

!.  243;  C.  vi.  41. 


It  is  rather  difficult  to  say  how  this  rule  sprang  up  in  Roman 
Law,  or  how  the  gift  of  a legacy  paence  nomine  differed  from 
an  ordinary  condition.  Theophilus,  in  his  Paraphrase,  gives 
as  one  reason  that  a legacy  ought  to  spring  from  a feeling  of 
kindness  to  the  legatee,  and  not  be  used  as  a means  to  punish 
another.  For  want  of  a better  reason,  we  may  be  content 
with  this. 

No  principle  of  arrangement  has  1 eeu  preserved  in  grouping 
the  numerous  paragraphs  of  this  long  title.  If  we  are  anxious 
to  class  the  different  paragraphs  together  under  distinct  heads, 
we  could  not,  perhaps,  adopt  a better  arrangement  than  that  of 
Ducaurroy.  He  divides  the  title,  or  rather  his  explanation  of 
it,  into  five  paragraphs.  The  first  gives  the  definilion  and 
general  notions  of  a legacy  (paragr.  1,  2,3);  the  second  treats 
of  the  objects  given  by  a legacy  (paragr.  4, 5,  6,  9,  10,  11,  13, 
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14, 15,21, 22,  find  23);  the  third  treats  of  the  persons  to  whom 
legacies  can  he  given  (paragr.  24,  25,  26,  27,  28,  32,  and  33)  ; 
the  fourth  of  the  different  rules  to  he  observed  in  the  terms  of 
the  legacy  (paragr.  29,  30,  31,  34,  35,  and  36);  and  the  fifth, 
of  the  effects  of  legacies  (paragr.  8,  12,  16,  17,  18,  19,  20). 


Tit.  XXI.  DE  ADEMPTIONE  ET  TRANSLATIONS 
LEGATO  RUM. 


Ademptio  legatorum  sire  eodem  The  revocation  of  a legacy,  whe- 
testamento  adimantur  lc-gata  sive  ther  mode  in  the  same  testament  or 
codicillis  Hrma  est,  rive  contrariis  in  a codicil,  is  valid, and  may  be  made 
verbis  tint  ademptio,  veluti  si  quod  in  tenns  contrary  to  those  of  the  gift, 
ita  quia  jegaverit  do  lego,  ita  adi-  as  when  a testator  gives  iu  these 
water  non  do  noa  lego;  sive  non  terms,  I give  as  a legacy,  and  revokes 
contmriis,  id  est,  aliia  quibuscum-  it  by  saying,  I do  not  give  as  a legacy; 
quo  verbis.  or  m terms  not  contrary,  that  is,  in 

any  other  form  of  expression. 

D.  xxxiv.  4.  3.  11. 

It  was  considered  necessary,  in  the  times  when  weight  was 
attached  to  the  formula  under  which  the  legacy  was  given,  that 
the  legacy  should  he  revoked  by  words  exactly  opposite  {con- 
trariis  verbis)  to  those  by  which  it  was  given,  as  in  a legacy 
per  v indicat iuneni  the  revocation  ought  to  have  been  by  the 
words  ‘ non  do,  non  le<jo.'  (Ulp.  Re;/.  24.  29.) 

The  text  only  speaks  of  direct  revocation  of  legacies  by  an 
express  declaration  of  tne  testator’s  wishes  in  sometestamentary 
document ; but  it  was  also  revoked  by  the  mere  wish  of  the 
testator  (nuda  voluntute,  I).  xxxiv.  4.  3.  11)  that  it  should  be 
revoked  being  in  any  way  declared.  In  such  a case  the  legacy 
was  not,  strictly  speaking,  taken  away;  but  the  legatee  who 
brought  an  action  for  it  might  he  repelled  by  an  exception  of 
dolus  malua.  We  have  seen,  in  the  last  Title  (paragr  1 2 ),  that 
a sale  of  the  thing  given  as  a legacy  was  held  to  be  or  not  to  be 
a revocation  of  the  legacy,  according  as  the  testator  intended 
or  did  not  intend  that  such  should  be  its  effect. 

A legacy  was  also  considered  to  be  revoked  by  implication 
if  something  occurred  after  it  was  given  which  made  it  impos- 
sible to  believe  that  the  testator  could  have  continued  to  wish 
the  legatee  to  profit  by  his  bounty;  as,  for  instance,  if  a noto- 
rious and  deadly  enmity  sprang  up  between  them.  (D.  xxxiv. 
4.  3.  11.) 

1.  Transferri  quoque  legatum  nb  1.  A legacy  may  also  be  transferred 
alio  ad  alium  potest,  veluti  si  quia  from  one  person  to  another ; as,  I 
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give  as  a legacy  to  Seius  my  slave 
Stichus,  whom  I have  given  ns  a le- 
gacy to  Titius,  whether  this  he  done 
in  the  same  testament  or  in  codicils ; 
and  then  at  the  same  time  a legacy 
is  taken  from  Titius  and  given  to 
Seius. 

D.  xxiv.  4,  5. 

The  translation  had  two  effects : it  took  away  a lesacy  from 
one  person  and  gave  it  to  another;  but  it  might  have  either 
effect  without  the  other.  The  original  legatee  might  be  dead, 
and  thus  the  legacy  useless,  and  yet  the  gift  to  the  new  legatee 
would  be  valid ; or  the  new  legatee  might  subsequently  die,  and 
yet  the  legacy  would  be  lost  to  the  original  legatee.  (D.  xxxiv. 
4.  20.) 


ita  dixerit  hominem  Stichum  qucm 
Titio  legavi  Seio  do  lego,  sive  in 
eodetn  testamento  sive  in  codicillis 
hoc  fecerit.  Quo  casu  simul  Titio 
adimi  videtor  et  Seio  dari. 


Tit.  XXII.  DE  LEGE  FALCIDIA. 


Superest  ut  de  lege  Falcidia  dispi- 
ciamtis,  qua  modus  noviasime  lega- 
tis  impositus  est.  Cum  enim  olim 
lege  Uuodi'cim  Tabularum  libera 
erat  legandi  potestas,  ut  liceret  vel 
totum  patrimonium  legatis  erogare 
(quippe  ea  lege  ita  eautum  esset, 
uti  legassit  sua)  rei,  ita  jus  esto), 
visum  eat  hanc  legandi  licentiain 
coarctare.  Idque  ipsorum  testato- 
rum  gratia  provisum  est,  ob  id  quod 
plerumque  intestati  moriebantur, 
recusantibus  scriptis  heredibus  pro 
nullo  aut  minimo  lucro  hereditutes 
adire.  Et  cum  super  hoc  tarn  lex 
Furia  quam  lex  Voconia  latco  sunt, 
quarum  neutra  snffieiens  ad  rei  con- 
summationem  videbatur,  novissime 
lata  est  lex  Falcidia,  qua  eavetur  no 
plus  legare  liceat  qtiam  dodrantem 
totorum  bonorum,  id  est,  ut  sive 
unus  beres  institutus  esset,  sive 
plures,  apud  eum  eosve  para  quarta 
remaneret. 


Oai.  ii. 


It  remains  to  speak  of  the  lex  Fnl- 
ridia, by  which  legacieshave  received 
their  latest  limitations.  Hy  the  law 
of  the  Twelve  Tables,  a testator  was 
permitted  to  dispose  of  his  whole 
patrimony  in  legacies;  for  the  law 
said,  ‘ As  a man  has  disposed  of  his 
property,  so  let  the  law  be  but  it 
was  thought  proper  to  restrain  this 
licence  even  for  the  benefit  of  testa- 
tors themselves,  because  they  fre- 
quently died  intestate,  the  heirs  they 
instituted  refusing  to  enter  upon  an 
inheritance  from  which  they  could 
receive  little  or  no  profit.  With  this 
object  the  lex  Faria  and  the  lex 
Vnconia  were  passed  ; and  lastly,  as 
neither  of  these  was  found  adequate 
to  the  purpose,  the  lex  Falvulia  was 
enacted,  which  forbids  a t-stator  to 
give  more  in  legacies,  than  three- 
fourths  of  all  his  property  ; so  that, 
whether  there  be  one  or  more  heirs 
instituted,  there  must  now  remain  to 
him, or  them,  at  least  one-fourth  part 
of  the  whole. 

224.  227. 


The  lex  Furia  testamejilaria,  which  must  not  he  confounded 
with  the  lex  Furia,  or  Fueia  Carnnia , restraining  the  testa- 
mentary manumission  of  slaves  (Bk.  i,  Tit.  7),  was  a plebi- 
acitum,  probably  of  the  year  57 1 a.u.c.  Gaius  thus  acquaints 
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us  with  its  provisions : — ‘ Qua,  exceptis  personis  quibusdam, 
ca  tena  plus  mille  aaaibua  legatorum  nomine  moriisve  causa 
capers  permissum  non  cat  ■'  more  than  1000  asses  could  not 
l>e  given  as  a legacy.  The  law  failed  to  effect  its  object,  as 
the  testator  was  not  restrained  in  the  number  of  legacies  he 
might  give,  but  only  in  the  amount  of  each  legacy.  (Gai.  ii. 
2.  25.) 

The  lex  Voconia,  also  called  testamentaria,  was  a plebi- 
scitum , of  which  the  year  585  A.u.c.  is  given  as  the  date. 
Gaius  says  of  it,  ‘ Qua  cautum  eat,  ne  cui  plus  legatorum 
nomine  mortises  causa  capere  liceret,  quam  heredes  cape- 
rent  : ’ no  legatee  was  to  have  more  than  each  heir  had. 
This  law  also  failed  in  its  object;  as,  by  multiplying  the 
number  of  legatees  and  giving  each  a trifling  amount,  the  sum 
received  by  the  heirs,  which  would  be  equally  small,  might 
be  too  trifling  to  make  it  worth  their  while  to  enter  on  the  in- 
heritance. (Gai.  ii.  226.) 

The  lex.  Falcidia  was  a plebiscitum  passed  in  the  year 
714.  a.u.c.  Its  principles  were  extended  to  fideicommissa  by 
the  8enatu8-consultum  Pegasianum  (see  next  Title) ; to  fidei- 
comviisaa  imposed  on  heredes  ab  intestato  by  a rescript  of 
Antoninus  Pius  (D.  xxxv.  2.  18);  to  donations  mortis  causa 
by  a rescript  of  Severus  (C.  vi.  50.  5);  and  lastly,  to  donations 
between  husband  and  wife.  (C.  vi.  50.  12.)  The  mode  in 
which  the  heir  would  avail  himself  of  the  lex  Falcidia  would 
be  by  repelling  by  au  exception  the  legatee  who  demanded  the 
whole  of  his  legacy,  when  less  than  the  whole  was  due  by  the 
lex  Falcidia. 


The  part  reserved  to  the  heir  is  spoken  of  by  the  jurists  as 
quarta  or  Falcidia.  The  commentators  more  usually  employ 
the  full  term  quarta  Falcidia. 


].  Et  cum  qmesitnm  essot  duo- 
busheredibus  institutis,  velutiTitio 
ct  Seio,  si  Titii  pars  nut  tota  ex- 
hausts sit  legatisqute  nominntim  nb 
eo  data  sunt  aut  supra  mo  lutn  one- 
rata,  a Seio  vero  aut  nulla  relicts 
eint  legata  aut  qum  partem  ejus 
dumtaxat  in  pArtcm  dimidiam  mi- 
nuant.  nn  quia  is  quartern  partem 
tntius  here  litatisautamplius  liabet, 
Titio  nihil  ex  legatis  qn.-E  ab  eo  re- 
licts sunt,  retinere  lireret.  Plncuit, 
ut  quartern  partem  sum  part  in  snl- 
vam  hnbeat,  posse  retinere ; etenim 
in  singulis  heredibus  ratio  legisFal- 
cidim  ponenda  eat 


1.  When  twoheirs  arc  instituted,  as 
Titiua  and  Seius,  a question  has  been 
raised  : supposing  the  share  of  Titius 
in  the  inheritance  is  either  entirely- 
absorbed,  or  very  heavily  burdened 
with  legacies  specifically  charged 
upon  it,  while  the  share  of  Seine  is 
wholly  free,  or  has  legacies  charged 
on  it  only  up  to  half  its  amount,  in 
such  a case  does  the  circumstance  of 
Seius  having  a clear  fourth  or  more 
of  the  inheritance,  prevent  Titius 
front  retaining  out  of  the  legacies 
charged  upon  his  share,  enough  to 
secure  a fourth  part  of  hisown  moiety 
to  himself  p It  has  been  decided  that 
Titius  may  retain  the  fourth  of  his 
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own  share,  for  the  calculation  of  the 
lex  Fulciilia  is  applicable  to  each  heir 
separately. 

D.  xxxv.  2.  77. 

The  case  taken  in  the  text  is  a simple  one.  If  two  heirs 
are  unequally  burdened  with  legacies,  each  is  to  avail  himself 
separately  of  the  lex  Falddia,  and  is  secured  in  one-fourth  of 
that  which  was  given  him  as  a legacy ; but  supposing  one  co- 
heir does  not  take'under  the  testament,  and  his  share  accrues 
to  the  other,  are  the  fourth-parts  to  remain  separate  or  to  he 
reckoned  together  ? In  answering  this  a distinction  was  made. 
(I.)  If  the  part  burdened  with  legacies  accrued  to  the  part  not 
burdened,  the  latter  remained  unaffected,  and  the  fourth  was 
deducted  only  from  the  former.  (2.)  If  the  two  parts  were  each 
burdened,  the  calculation  was  made  for  each  of  them.  (3.)  But 
if  the  part  not  burdened  accrued  to  the  part  burdened,  as  this 
was  a clear  advantage  to  the  latter,  tne  two  parts  were  reckoned 
together,  and  the  fourth  of  the  whole  which  they  made  when 
united  was  deducted.  (D.  xxxv.  2.  78.) 

2.  Quantitas  autem  patrimonii  ad  2.  In  order  to  apply  the  lex  Fal- 
quam  ratio  legis  Falciaite  redigitur,  cidia,  regard  is  had  to  the  value  of 
mortis  tempore  speetatur.  Itaquesi,  the  estate  at  the  time  of  the  testa- 
verbi  gratia,  is  quicentumaureorum  tor’s  death.  Thus,  for  instance,  if 
patrimoniumin  bonis  habebat,  cen-  he,  who  is  worth  a hundred  aurei  at 
turn  aureoslegaverit,  nihil  legatariis  his  decease,  bequeath  the  whole  hun- 
prodcst,  si  anteaditam  hereditatem  dred  in  legacies,  the  legatees  receive 
per  servos  hereditarios  aur  ex  pnrtu  noad  vantage,  if  the  inheritance  before 
ancillarum  hereditariarum  aut  ex  it  is  entered  upon,  should  so  inc  "ease 
foetu  peeorum  tantum  accesserit  by  tlie  acquisition  of  slaves,  the  birth 
hereditati,  ut  centum  aureis  legato-  of  children  to  female  slaves,  or  the 
rum  nomine  crogatis  heres quartern  produce  of  cattle,  that,  after  a full 
partem  hereditaria  habiturussit;  fed  payment  of  the  one  hundred  aurei  in 
necesse  eat  ut  nihilnminus  quarts  legicies,  a clear  fourth  of  the  whole 
pars  legatis  detrahatur.  Exdiverso,  estate  would  remain  to  the  heir,  for 
si  septuaginta  quinque  legaverit,  et  the  legacies  notwithstanding  would 
ante  Rditam  hereditatem  in  tantum  still  be  liable  to  a deduction  of  ono- 
decreverint  bona  ineendiis  forte,  aut  fourth.  Ou  the  contrary,  if  the  testa- 
naufragiis  aut  morte  servorunt,  ut  tor  has  given  only  seventy-five  aurei 
non  ampliusquam  septuagintaqiiin-  in  legacies,  then  although,  before  the 
que  aureorum  substantia  vel  etiam  entranceof  the  heir,  the  estate  should 
minus  relinquatur,  solida  legatn  so  decrease  by  fire,  shipwreck,  or  the 
debentur.  Nec  ea  res  damnosa  ost  loss  of  slaves,  that  its  whole  value 
heredi,  cui  liberum  est  non  adire  should  not  be  more  than  seventy-five 
hereditatem  : qua)  res  efficit  ut  sit  aurei  or  less,  vet  the  legacies  would 
necesse  legatanis,  ne  destituto  tes-  still  be  due  without  dotuction.  Nor 
tamento  nihil  consequantur,  cum  is  this  prejudicial  to  the  heir,  who 
herede  in  portionem  pacisci.  is  at  liberty  to  refuse  the  inheritance, 

but  it  obliges  the  legatees  to  come  to 
terms  wi  t h the  heir,  so  as  to  get  a 
part,  lest  if  the  testament  were  aban- 
doned they  should  lose  the  whole. 

D.  xxxv.  2.  73. 
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The  calculation  under  the  lex  Falcidia  was  made  at  the 
time  of  the  testator’s  death,  in  accordance  with  the  rule  by 
which  the  dies  ced'd  for  most  legacies  was  fixed  at  that  time. 
It  was,  however,  made  then,  even  if  the  dies  ceclit  was  fixed  at 
some  other  time.  Between  the  death  of  the  testator  and  the 
time  of  the  heir  entering  on  the  inheritance,  the  estate  might 
be  so  deteriorated  as  to  make  it  disadvantageous  to  the  heir  to 
enter ; and  in  order  to  persuade  him  to  (Jo  so,  the  legatees 
would  have  to  enter  into  a compromise  with  him. 


3.  Cum  autem  ratio  legis  Falcidue 
ponitur,  ante  deducitur  ies  alienum, 
item  funeris  impensa  et  pretia  ser- 
vorum  manumissorum  : tunc  deinde 
in  reliquo  ita  ratio  habetur,  ut  ex  eo 
quarts  pars  apud  he  redes  remanent, 
tres  vero  partes  inter  legatarios  dis- 
tribuantur,  pro  rata  scilicet  portione 
ejus  quod  cuique  eorum  lcgatum 
fuerit.  Itnque  si  fingamus  quadrin- 
gentos  aureos  legatos  esse,  et  patri- 
monii quuntitatem  ex  qua  legnta 
erogari  oportet,  quadringentorum 
esse,  quarts  pars  legatariis  singulis 
debet  detrain ; quod  si  trecentos 
quinquaginta  legatos  (ingam us,  oc- 
tave debet  detralii.  Quod  si  quin- 
gontoslegnverit,  initio  quin  tadeinde 
uarta  detralii  debet : ante  enim 
etrahendum  est,  quod  extra  bono- 
niru  quantitatem  est,  deinde  quod 
ex  bonis  apud  heredem  remanere 
oportet. 


D.  xxxv.  2.  1.  19 ; D. 


3.  n hen  the  calculation  of  the  ter 
Falcidia  is  made,  the  testator’s  debts, 
his  funeral  expenses,  and  the  price 
of  the  manumission  of  slaves,  are 
deducted,  then  what  remains  is  di- 
vided, so  that  a fourth-part  remains 
for  the  heir,  and  the  other  three  parts 
are  divided  among  the  legatees  in 
proportion  to  the  amount  of  their 
respective  legacies ; for  example,  let 
us  suppose  that  four  hundred  aurei 
have  been  given  in  legacies,  and  the 
estate  out  of  which  the  legacies  are 
to  be  paid  is  worth  no  more,  each 
legatee  must  have  a fourth-part  sub- 
tracted from  his  legacy ; but,  if  we 
suppose  that  the  testator  gave  in  le- 
gacies three  hundred  and  fifty  aurei, 
then  an  eighth  ought  to  be  deducted. 
And  if  he  gave  five  hundred  aurei  in 
legacies,  first,  a fifth  must  lie  de- 
ducted, and  then  a fourth.  For  that 
which  exceeds  the  real  value  of  the 
goods  of  the  deceased  must  first  be 
deducted,  and  then  that  which  is  to 
remain  to  the  heir. 
r.  2.  39 ; D.  xxxv.  2.  73.  6. 


Odava  debet  detralii,  i.e.  one-eighth  of  the  whole,  or  fifty 
aurei , must  be  deducted  from  the  whole  sum  given  to  the 
different  legatees,  the  sum  to  be  deducted  from  each  share 
being  in  proportion  to  the  relative  amount  of  that  share.  Each 
share  would  be  diminished  by  one-seventh. 

The  lex  Falcidia  did  not  apply  to  military  testaments.  (D. 
xxxv.  2.  17.) 

By  a Novel  (1.  2.  2)  Justinian  provided  that  the  Falcidian 
fourth  should  never  be  retained  by  the  heir  if  the  testator 
expressly  forbad  its  retention.  If  the  heir  renounced  the  in- 
heritance, the  legatees  and  other  persons  who  were  designed  by 
the  testator  to  take  under  the  testament  might,  on  giving  secu- 
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rity  for  carrying  out  all  the  dispositions  of  the  testament, 
receive  the  inheritance.  Even  if  the  testator  had  not  forbidden 
the  retention  of  the  fourth,  it  could  not  be  retained  unless  the 
heir  made  an  inventory  of  the  property  of  the  deceased.  If 
he  accepted  the  inheritance  without  making  an  inventory,  he 
had  to  pay  the  legatees  in  full,  even  if  he  was  obliged  to  draw 
upon  his  private  funds  to  do  so. 


Tit.  XXIII.  DE  FIDEICOMMISSARIIS  HEREDI- 
TATIBUS. 

Nunc  transeamim  Ril  fideicom-  Let  us  now  pass  to Jhlncommitvi- 
missa.  Et  prius  est  ut  de  beredita-  and  first  we  will  treat  of  fideicom- 
tibus  tideieommissariU  videainus.  missary  inheritances. 

Gai.  ii.  240,  247. 

Fideicommissa,  that  is,  trusts,  might  be  compared  to  the 
institution  of  heirs,  if  the  trust  embraced  the  whole  inheri- 
tance, and  to  the  gift  of  legacies,  if  it  embraced  only  a part.  In 
the  former  case  th  ey  were  termed  by  th ej  urists fideicommissarice 
hereditates  ; in  the  latter,  juleicommissa  singulce  rei.  The 
text  proceeds  to  speak  of  the  fideicommissarice  hereditates. 

The  word  fideicommissum  has  been  generally  retained  in  the 
translation,  instead  of  trusts,  because,  as  fideicommissa  include 
only  trusts  carrying  out  the  last  wishes  of  a deceased  person, 
the  word  trusts,  which  is  used  much  more  widely  in  its  appli- 
cation, might  lead  to  confusion. 

Ulpian  gives  (Keg.  25.  1)  the  following  definition  of  a 
fideicommissum : ‘ Quod  non  civilibus  verbis,  sed  precative 
relinquitur  ; nee  ex  rigore  juris  civilis  proficiscitur,  sed  ex 
voluntate  datur  relinquentis.’ 

1.  Sciendum  itaquo  et  omnia  1.  At  first  JidricommUta  were  of 
fideicommissa primis  temporibus in-  little  force;  fornoone  could  be  com- 
firma  esse,  quia  nemo  invituscoge-  pelled  against  his  will  to  perform 
batur  prsestare  id  de  quo  rogatus  what  he  was  only  requested  to  per- 
erat.  Quibus  enim  non  poterant  form.  When  testators  were  desirous 
hereditatem  vel  legata  reliuquere,  of  giving  an  inheritance  or  legacy  to 
si  relinquebant,  fidci  cominittebant  persons,  to  whom  they  could  not  di- 
eorum  qui  capere  ex  testamento  rectly  give  either,  they  then  entrusted 
poterant ; et  ideo  fideicommissa  them  to  the  good  faith  of  some  per- 
appellata  sunt,  quia  nullo  vinculo  son  capable  of  taking  by  testament  : 
juris,  sed  tantum  pudore  eorum  qui  and  JideicommUsa  were  so  called,  bo- 
rogabantur,  continebantur.  Postea  cause  their  performance  could  not 
divui  Augustus  semel  iterumque  be  enforced  bv  law,  but  depended 
gratia  personarum  motus,  vel  quia  solely  upon  the  good  faith  of  the 
per  ipsius  salutein  rogatus  quis  di-  person  to  whom  they  were  entrusted, 
ceretur,  aut  ob  insignem  quorum-  Afterwards,  the  Emperor  Augustus, 
dam  perfidiam,  jussit  consulibus  having  been  frequently  moved  by 
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consideration  for  certain  persons,  or 
because  the  request  was  said  to  have 
been  made  in  the  Dame  of  the  empe- 
ror's safety,  or  on  account  of  some 
striking  instance  of  perfidy,  com- 
manded the  consuls  to  interpose  their 
authority.  Their  intervention  being 
favoured  as  just  by  public  opinion, 
gradually  assumed  the  character  of 
a regular  jurisdiction,  and  trusts 
grew  into  such  favour,  that  soon  a 
special  prastor  was  appointed  to  give 
judgment  in  these  cases,  and  received 
the  name  of  fidncnmmUsanu*. 

Gai.  ii.  274,  275.  278.  280 ; D.  i.  2.  2.  82. 

The  limits  within  which  the  Roman  law  confined  the  power 
of  a citizen  over  his  property  after  his  death  were  narrow ; but 
the  freedom  given  by  the  introduction  of  obligatory  tnists  was 
singularly  wide.  A testator,  in  order  to  give  anything,  was 
obliged  to  do  so  by  a regular  testament,  to  adopt  prescribed 
formulae,  to  use  the  Latin  tongue.  He  could  not  give  any- 
thing to  a peregrinus,  to  a person  proscrilied,  to  a posthumous 
stranger,  or  to  an  uncertain  person.  The  system  of  fidei- 
commissa enabled  him  to  give  to  almost  any  one  he  liked, 
and  that  in  words  the  least  formal,  and  even  without  a tes- 
tament at  all.  The  herd  If  s ab  intestate),  if  charged  with  a 
Juieicommissu m by  the  person  to  whose  property  they  suc- 
ceeded, were  obliged  to  fulfil  it.  The  licence  given  to  fule.i- 
commissa  was,  indeed, diminished  by  different  enactments,  and 
they  were  gradually  placed  more  and  more  on  the  footing  of 
legacies.  Tims  by  one  senatus-consultum,  passed  in  the  time 
of  Hadrian,  the  power  of  giving  a fideicommwsum  to  a pere- 
grinus ( Gai.  ii.  285),  by  another,  the  power  of  giving  one  to 
a posthumous  stranger  or  uncertain  person,  was  taken  away. 
(Gai.  ii.  287.)  Again,  the  senatus-consultum  Pegasianum 
subjected  fideicommissa  to  the  rules  of  the  lex  Papia  Pop- 
pan  (Gai.  ii.  286) ; and  a tutor  could  never  he  given  by  testa- 
ment, except  directly.  (Gai.  ii.  289. ) Fideicommissa  were, 
indeed,  always  something  beside  and  foreign  to  the  nature  of 
Roman  law.  Augustus  merely  ordered  that,  in  a case  of  great 
hardship,  the  consuls  should  interfere.  Then  a magistrate  was 
created  whose  business  it  was  to  interfere  in  cases  which  war- 
ranted it ; but  there  was  nothing  like  an  action  at  law  to 
enforce  fideicommissa.  The  fideicommissariue  applied  for 
aid  as  having  equity  on  his  side ; and  if  the  magistrate  chose 
to  interfere,  the  regular  course  of  the  law  was  stayed,  and  the 
trust  enforced.  (Uu>.  Reg.  xxv.  12.)  The  proceeding  was 
always  extra  ordinem.  (Gai.  ii.  258.) 


auetoritatem  suam  interponere. 
Quod  quia  juatum  videbatur,  et 
populare  crat,  paulatim  convereum 
eat  in  aaaiduam  jurisdictionem ; 
tantusque  eorum  favor  faotua  eat, 
ut  paulatim  etiam  prfetor  pn.priua 
crearetur,  qui  do  fideicommiaais  jus 
diceret,  quem  fideicommissarium 
appellabant. 
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The  Ju  lei  commits  u m itself  did  not,  like  a legacy,  directly 
transfer  the  property  in  an  inheritance  or  in  any  particular 
thing,  and  of  course  did  not  give  any  right  to  a real  action. 
The  restitution  or  giving  up  of  the  inheritance  was,  however, 
effected  by  the  mere  consent  of  the  heir,  even  before  tradition. 


2.  In  primis  igitur  sciendum  est, 
opus  esse  tit  aliquis  recto  jure  tes- 
tmnento  heres  instituatur,  ej  usque 
fidei  committal  ur  ut  earn  heredita- 
teni  alii  restituat;  nlioquin  inutile 
eat  testamentum,  in  quo  neino  heres 
instituitur.  Cum  igituraliquisscrip- 
serit  Lucius  Titius  heres  esto,  po- 
tent adjicere,  rogo  te,  Luci  Titi,  ut 
cum  primum  poteris  hereditateui 
mearn  adire,  earn  Caio  Seio  reddas 
restituas.  I’otest  autem  quisque  et 
de  parte  restituenda  heredeui  rogare, 
et  liberum  est  vel  pure  vel  sub  con- 
ditioue  relinquere  tideieomniissum, 
vel  ex  die  certo. 


0*1.  ii. 


2.  e must  first  observe,  that  some 
one  must  be  duly  appointed  heir  in 
the  testament:  and  then  it  must  be 
entrusted  to  bis  good  faith  to  restore 
the  inheritance  to  some  other  person ; 
for,  the  testament  is  ineffectual  in 
which  no  one  is  instituted  heir.  And 
therefore,  when  a testator  lias  said. 
Let  Lucius  Titius  be  my  heir,  he  may 
add,  and  1 request  you,  Lucius  Titius, 
that,  so  soon  as  you  can  enter  upon 
my  inheritance,  vou  will  restore  it 
and  give  it  up  to  t’aius  Seius-  A tes- 
tator may  also  request  his  heir  to  re- 
store a part  of  the  inheritance  only, 
and  may  leave  tile  Jiilncummissum 
absolutely  or  conditionally,  or  on  the 
expiration  of  a term. 

248.  250. 


Of  course  if  there  was  no  heir  instituted,  there  could  he  no 
person  to  charge  by  testament  with  the  trust  ( nemo  fidu- 
ciariu8 ) ; but  the  testator  might  charge  the  heredett  ab  in- 
testato. 

The  person  who  made  th efideicommissum  was  termed  Jidei- 
committens  ; the  person  requested  to  perform  H,fiduciariu8 ; 
and  the  person  to  be  benefited  by  it,  fideicom missarius. 

3.  Restituta  autem  hereditate,  is  3.  After  an  heir  has  restored  the 
quidem  qui  restituit,  nihiloininus  inheritance,  he  still  continues  heir, 
heres  permanct;  is  vero  qui  recipit  But  he,  who  receives  the  inheritance, 
hereditateui,  aliquando  heredis,  lUi-  was  sometimes  con.-idered  in  the 
quaudo  legatarii  loco,  habebutur.  light  of  an  heir,  and  sometimes  in 

that  of  a legatee. 

Gal  ii.  251. 


In  order  to  protect  bimself,  the  heir  who  remained  liable  to 
all  actions  of  creditors  against  the  inheritance  had  recourse  to 
a fiction  of  law.  He  sold  the  inheritance  to  the  Juleiconvniis- 
8ariu8,  and  they  entered  into  mutual  agreements  called  einpke 
et  venditce  herediUitis  stipulationes  (Uai.  ii.  252),  by  which 
the  fiduciaviue,  though  remaining  in  the  eye  of  the  law  re- 
sponsible for  the  charges  upon  the  inheritance,  was  protected 
from  ultimate  harm  by  having  a remedy  against  the  Jideicom- 
vussarius.  Thus  Gains  says,  ‘ Olim  nec  heredis  loco  erat, 
iiec  legatarii;  sedjjotius  emptoris.’ 

z 2 
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4.  Et  Neronis  quidem  terapori-  4.  During  the  reign  of  Nero,  in  the 

bus,  Trebellio  .Maximo  et  Annaeo  consulship  of  Tre  belli  us  .Maximus 
Seneca  conaulibus,  senatus-consul-  and  Annicus  Senoca,  a teiuUwi-coH- 
tum  factum  est : quo  cautum  eat,  rnltum  was  passed,  providing  that, 
ut  si  hereditas  ex  tideicommissi  after  an  inheritauce  had  been  re- 
causa restituta  sit,  omne*  actionea  stored  under  a Jtdeicmnmitmm,  all 
quie  jure  civili  heredi  etinheredem  actions,  which  by  the  civil  law  might 
competerent,  ei  et  in  euiudarentur  be  brought  by  or  against  the  heir, 
cui  ex  hdeicommisso  restituta  est  should  be  permitted  for  and  against 
hereditas.  Post  quod  senatus-con-  him,  to  whom  the  inheritance  was 
sultum  prtetor  utiles  actiones  ei  et  restored.  After  this,  the  praetor  be- 
in  eum  qui  recipit  heredi  tatom,  gan  to  give  equitable  actions  for  and 
quasi  heredi  et  m heredcm  dare  against  the  person  who  received  an 
ccepit.  inheritance,  as  if  he  were  the  heir. 

Gai.  ii.  253. 

The  senatus-con&ultum  Trebelluinum  (a.d.  62)  did  away 
with  the  necessity  of  any  such  fiction  as  that  of  a sale.  The 
Ji(leicommi88ariu8  stepped  at  once  into  the  place  of  the  heres 
i list  i tut  us.  All  the  actions  belonging  to  the  inheritance  were 
given  him  in  the  shape  of  actiones  utiles.  (See  Introd.  sec. 
106.)  If  creditors  sued  the  herea  inatitutua,  he  had  the 
exceptio  restituta;  hereditatis ; he  might  plead  that  he  had 
parted  with  the  inheritance  as  he  had  been  directed. 

5.  Sed  quia  h erodes  scripti,  cum  5.  But,  the  instituted  heirs  being 
aut  totam  hereditatem  aut  pene  in  most  cases  requested  to  restore 
totam  plerumque  restituere  roga-  the  whole,  or  almost  the  whole  of 
bantur,  adire  hereditatem  ob  nul-  an  inheritance,  often  refused  to  ac- 
lutn  vel  minimum  lucrum  recusa-  cept  it,  as  they  would  receive  little 
bant,  atque  ob  id  extinguebantur  or  no  advantage,  and  thus  Jidrieom- 
tideicommissa,  postea  Vespasiani  nii.isa  were  frequently  extinguished. 
Augusti  temporibus,  Pegaso  et  Afterwards,  during  the  reign  of  the 
l’usione  consulibus,  senatus  censuit  Emperor  Vespasian,  in  the  consul- 
utei  qui  rogatus  esset  hereditatem  ship  of  Pegasus  and  Pusio,  the  se- 
restituere,  perinde  liceret  quartatu  nate  decreed,  that  an  heir,  who  was 
partem  retinere,  atque  lege  ralcidia  requested  to  restore  an  inheritance, 
ex  legatis  retinere  conceditur.  Ex  might  relain  a fourth,  just  as  in  the 
singulis  quoque  rebus  qua;  per  fidei-  case  of  legacies  he  might  by  the 
commission  relinquuntur,  eadem  Kalcidian  iaw.  And  the  same  de- 
retentio  permissa  est.  Post  quod  duction  is  allowed  in  particular 
senatus-consultum  ipse  heresouera  things,  which  are  left  by  a JUh-t- 
hereditaria  sustinebat;  ille  autetn  commivtum.  For  some  time  after 
qui  extideicommissorecepit  partem  this  tauUtu-coiuuUum  the  heir  alone 
hereditatis,  legatarii  partiarii  loco  bore  the  charges  of  the  inheritance  ; 
erat,  id  est,  ejus  legatarii  cui  pars  and  lie  who  had  received  a share  or 
bonorum  legabatur : qua)  species  part  of  an  inheritance,  under  a Jidti- 
legati  partitio  vocabatur,  quiu  cum  commusum,  was  regarded  as  a part 
herede  luguturiua  partiebatur  here-  legatee,  that  is,  a legatee  having  a 
ditatem.  Unde  qua;  solebant  sti-  legacy  of  a share  of  the  property,  a 
pulationes  inter  heredem  et  partia-  species  of  legacy  which  was  called 
rium  legatarium  interponi,  eiedem  partition,  becau-u  the  legatee  took  a 
interponebantur  inter  eum  qui  ex  part  of  the  inheritance  together  with 
hdeicommisso  recepit  hereditatem,  the  heir.  Thus  the  same  stipulations 
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et  heredem,  id  cat,  ut  et  lucrum  et  which  were  formerly  in  uae  between 
damnum  hereditarium  pro  rata  the  heir  and  partiarv  legatee,  were 
parte  inter  eoe  commune  esset.  likewise  made  between  the  person 

who  received  the  inheritance  under 
the Jidficommvssuyn  and  the  heir,  that 
is,  they  stipulated  they  would  share 
the  benefits  nnd  the  charges  of  the 
inheritance  between  them,  in  pro- 
portion to  their  respective  interests. 

Gai.  ii.  254. 

The  scnatus-consultum  T rebell ianum  protected  th e fiduci- 
arius  from  any  harm  ; but  it  gave  him  no  incitement  to  enter 
on  the  inheritance.  Why  should  he  take  an  inheritance  which 
he  had  instantly  to  transfer  to  another.  The  trust  might  thus 
perish ; and,  toremedy  this,  the  senutus-consultumPer/asianvm 
(a.d.  70)  permitted  the  lures  institutus  to  retain  a fourth,  just 
as  the  lex  Falcidia  permitted  in  the  case  of  legacies.  Even 
the  term  quarto,  Falcidia  was  applied  to  the  fourth  retained 
by  the  fiduciarius  heres.  (D.  xxxvi.  1.  16.  9.)  The  fidei- 
commissari  us  thus  became  exactly  like  a legatee;  and,  as 
having  a definite  part  of  the  inheritance,  he  was  considered 
in  the  light  of  a legatee  of  a part  of  the  inheritance. 

A testator  sometimes  gave  a legatee  not  a particular  thing, 
but  a certain  share  in  his  whole  property.  The  legatee  (then 
termed  lepatnrius  partiarius ) took,  in  this  case,  per  universi- 
tatem ; but  he  was  not  thereby  made  an  heir,  not  having  been 
formally  instituted ; and  if  there  was  no  heir  who  entered  on 
the  inheritance,  the  legacy  was  extinguished.  The  claims  of 
creditors  against  the  inheritance  were  made  exclusively  against 
the  heir,  and  the  heir  alone  could  recover  sums  due  to  the 
inheritance.  Thus  it  was  necessary  that,  if  the  heir  paid  a 
creditor,  the  legatee  should  account  to  him  for  a part  of  the 
payment  proportionate  to  his  share  of  the  inheritance  ; while 
if  the  legatee  wished  that  his  share  should  be  increased  by  the 
payment  of  a debt  due  to  the  inheritance,  he  could  only  effect 
this  through  the  heir.  Accordingly  they  made  stipulations  with 
each  other,  termed  stipulationes  partis  etpro  parte.  By  one 
of  these  stipulations  the  heir  bound  the  legatee  to  pay  a pro- 
portion of  sums  expended  in  satisfaction  of  claims  against  the 
inheritance ; by  the  other  the  legatee  bound  the  heir  to  account 
to  him  for  his  share  of  sums  received  in  satisfaction  of  debts 
owing  to  the  inheritance.  Such  legacies  became  obsolete  from 
the  time  that  Jideicomviissa  and  legacies  were  placed  on  the 
same  footing. 

0.  Ergo  si  quidem  non  pins  quam  6.  Therefore,  if  the  instituted  heir 
dodranlem  hereditalis  scriptus  he-  was  not  requested  to  restore  more 
res  regains  sit  restituere,  tunc  ex  than tbree-fourthsof  the  inheritance, 
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Trebelliano  senatus-consulto  resti- 
tuebatur  hereditaa,  et  in  utrumque 
actiones  hereditaria)  pro  rata  parte 
dabantur,  in  hcredeui  quidem  jure 
civili,  in  ruin  vero  qm  recipiebat 
bereditatera  ex  senatus-consulto 
Trebelliano,  tjmquam  in  horedem. 
At  si  plus  quam  dodrantem  vel 
etiam  totam  hereditatem  restituere 
rogatus  sit,  locus  erat  Pegasiano 
senatus-consulto,  et  heres  qui  scmel 
adierit  hereditatem,  si  mode  sua 
voluntate  adierit,  sive  retinuerit 
quartam  partem  sire  retinere  nolu- 
erit,  ipse  universaonera  hereditaria 
sustinebat : sed  quarts  quidem  re- 
tenta,  quasi  partis  et  pro  parte  sti- 
pulationes  intcrponebantur,  tam- 
quam  inter  partiarium  lugatariura 
et  heredem  ; si  vero  totam  heredi- 
tatem restitueret,  empta*  etvenditso 
hereditatis  stipulationes  interpone- 
bantur.  Sed  si  tecusetacriptus heres 
ad  ire  hereditatem,  ob  id  quod  dicat 
earn  sibi  suspectam  esse  quasi  dam- 
nosam,  cavetur  Pegasiano  senatus- 
consulto  ut,  desiderante  eo  cui  re- 
stitucre  rogatus  est,  jussu  pmtoris 
adeat  et  restituat  hereditatem,  pe- 
rindeque  ci  et  in  cum  qui  reeipit 
hereditatem,  actiones  darentur  ac 
juris  est  ex  Trebelliano  senatus- 
consulto.  Quo  casu  millis  stipuia- 
tionibus  est  opus ; quia  sinml  et 
huic  quia  restitnit,  securities  datur, 
et  actiones  hereditaria!  ei  et  in  eum 
tninsferuntur  qui  reeepit  heredita- 
tem, utroque  senatus-consulto  in 
hue  specie  concurrente. 


he  restored  such  part  in  accordance 
with  the  provisions  of  the  imatm- 
comultum  Trebellumum ; and  all  ac- 
tions which  concern  an  inheritance, 
might  be  brought  against  each  ac- 
cording to  their  respective  shares — 
against  the  heir,  by  the  civil  law, 
and  against  him  who  received  the  in- 
heritance, by  the  lenatui-coniultum 
TrebtJlianum,  as  against  an  heir. 
Hut  if  the  instituted  heir  was  re- 
quested by  the  testator  to  restore  the 
whole  inheritance,  or  more  than 
three  fourths,  tliea  the  senatui-con- 
im 'him  Pegmtumum  became  appli- 
cable ; and  the  heir  who  had  once 
entered  on  the  inheritance,  provided 
he  did  so  voluntarily,  was  obliged  to 
sustain  all  the  charges  of  the  inheri- 
tance, whether  he  had  retained,  or 
had  declined  to  retain  his  fourth. 
But,  when  the  heir  did  retain  a fourth 
part,  the  stipulations  termed  paitii  et 
pro  parte , were  entered  into,  as  be- 
tween a legatee  of  part  and  an  heir ; 
and,  when  the  heir  did  not  retain  a 
fourth,  then  the  stipulations  termed 
emptce  et  vemlita  hereditatit,  were 
made  between  them.  But  if  the  in- 
stituted heir  refused  to  onter  on  the 
inheritance,  alleging  that  he  feared 
he  should  lose  by  doing  so,  it  was 
provided,  bv  the  lenatui-conmltuin 
Pet/aiiimum,  that,  on  the  demand  of 
him  to  whom  he  had  been  requested 
to  restore  the  inheritance,  he  should, 
under  an  order  of  the  pnetor,  enter 
on  the  inheritance,  and  restore  it; 
andthatall  actions  might  be  brought 
by  or  against  him  who  received  the 
inheritance,  as  in  a ease  falling  under 
the  teniittu-comniUum  Trebellianum. 
And  in  this  case  stipulations  are  not 
necessary,  for  the  heir,  who  restores 
the  inheritance,  is  secured,  and  all 
actions  concerning  an  inheritance  are 
transferred  to  anil  against  him,  by 
whom  it  is  received,  there  b ing,  in 
this  instance,  a concurrent  applica- 
tion of  both  MiuUiu-consuita, 


Gai.  ii.  255-258. 

The  senatus-consultum  Trebellianum  was  not  abrogated 
by  the  Pegasianum,  They  applied  to  different  cases.  If  the 
fourth  were  expressly  reserved  to  the  heres  fiduciarius,  he  took 
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the  other  three  parts,  and  immediately  restored  or  transferred 
them  to  the  fide icomra ism rius,  who  had  the  position  of  here# 
fi,deicominixsariu8 , and  all  the  actions  belonging  to  the  inherit- 
ance, so  far  as  his  share  extended.  But  if  the  fourth  was  not 
reserved,  the  senatus-consuUum  Pegasianum  became  appli- 
cable. The  fiducinrius  heres  retained  the  fourth,  and  the 
Ji  del  comm  issarius  held  the  position  of  a legatee.  The  heres 
instilutus  might,  however,  not  choose  to  retain  the  fourth. 
He  might  enter  on  the  inheritance,  and  at  once  voluntarily 
transfer  the  whole  to  the  fideicommissarius.  Neither  senatiia- 
conmltum  then  applied,  and  he  had  to  protect  himself  by  the 
old  8tipulatione8  emptce  et  venditcc  hereditatis.  If  he  refused 
to  enter  on  the  inheritance,  the  pnetor  compelled  him,  by  a 
power  given  in  the  senat us-coiisult u rn  Pegasianum,  and  he 
was  placed  exactly  in  the  same  position  as  if  he  had  entered 
under  the  senatus-consultum  Trebellianum.  He  had  no 
fourth  reserved  for  him  ; and  all  action  passed  at  once  to  the 
fideicomm  I sea  rius. 


7.  Sedquiastipulatinnesexsena- 
tus-consultoPegnsianodescendentos 
et  ipsi  antiquituti  displicuerunt;  et 
quibusdam  casibus  cap  tineas  eas 
homo  excelsi  ingenii  Pupinianus 
appellat,  et  nobis  in  legibua  magis 
simplieitas  quam  diflicultas  placet, 
ideo  omnibus  nobis  suggest]*  tarn 
aimilitudiuibus  quam  diii'erentiis 
utriusque  senatus-consulti,  placuit, 
exploso  senatus-consulto  Pegnsiano 
quod  postea  Bupervenit,  omnem 
auctoritatem  Trebelliano  senatus- 
consulto  pnestare,  ut  ex  eo  tidei- 
commisaarin;  hereditatea  restituan- 
tur,  eive  habeat  heres  ex  voluntate 
testatoris  quartam,  sive  plus  sive 
minus  sive  nihil  penitus  : ut  tunc, 
qtiando  vel  nihil  vel  minus  quurta 
apud  eum  remanet,  liceat  ei  vel 
quartam  vel  quod  deest  ex  nostra 
auctoritnte  retinerevel  repetere  so- 
lutura, quasi  ex  Trebellianosenatus- 
consulto  pro  rata  portione  actionibus 
tam  in  heredem  quam  in  tideicom- 
missarium  competentibus.  Si  vero 
totam  heredilatein  sponte  reati- 
tuerit,  omnes  hereditarite  actiones 
tideicommissario  et  adversus  eum 
competunt.  Sed  etiam  id  quod 
pnecipuum  1’egasiani  senatus-con- 
sulti fuerat,  ut  quando  recusabat 
heres  scriptus  sibi  datum  lieredita- 


7.  But,  as  the  stipulations,  which 
arose  from  the  taudux-eonmltum  I’e- 
gatianum,  were  displeasing  even  to 
the  ancients,  and  l’apinian,  a man  of 
great  genius,  considers  them  in  some 
eases  as  captious ; and,  as  we  prefer 
simplicity  to  complicity  in  matters 
of  law,  we  have  been  pleased,  upon 
comparing  the  points  of  agreement 
and  disagreement  in  these  two  tuita- 
twf-consiilta,  to  abrogate  the  senatus- 
eontuUum  Pegasianum,  which  was 
subsequent  to  the  tenatus-coutuUum 
T rebeilinnum,  and  to  give  an  exclusive 
authority  to  the  srnaliu-consiiUum 
Trebellianum,  by  which  all  fideicom- 
missary  inheritances  shall  lie  restored 
for  the  future,  whether  the  testator 
has  given  by  his  will  a fourth-part  uf 
his  estate  to  the  instituted  heir,  or 
more, or  less,oreven  nothing,  so  that, 
when  nothing  is  given  to  the  heir,  or 
leas  than  a fourth-part,  he  may  be 
permitted  to  retain  a fourth,  or  as 
much  as  will  make  up  the  deficiency, 
by  virtue  of  our  authority,  or  to 
demand  repayment  of  it  if  he  has 
paid  it  over;  and  actions  may  be 
brought  both  against  the  heir  and 
the  J tdeicommissaniu  according  to 
their  respective  shares,  as  if  jiuder 
the  sentitus-consultum  TrebeUianum . 
But,  should  the  heir  voluntarily  ro- 
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tern  ad  ire,  necessitas  ei  imponeretur 
totora  hereditatem  volenti  tidei- 
commissario  restituere,  et  omnes  ad 
cum  et  contra  eum  transire  actiones, 
et  hoc  trausponimus  ad  scnatus- 
conaultuin  'Irebelliamim : ut  ex 
hoe  aolo  et  necesaitaa  hercdi  impo- 
natur,  si  ipso  nolente  adire  fidei- 
comniisaarius  desiderat  reatitui  sibi 
hereditatem,  nullo  nee  danino  nec 
commodoapudheredem  remanente. 


atore  the  whole  inheritance,  all  ac- 
tions concerning  an  inheritance  may 
be  brought  either  by  or  against  the 
JideicommUaariu*.  And,  as  to  the 
moat  important  proviaion  of  the 
tenalut-contuUum  I’tyarianum,  that, 
when  an  instituted  heir  refused  to 
accept  an  inheritance,  he  might  be 
constrained  to  restore  it  to  the  JUIri- 
commimariiu  if  he  demanded  it,  and 
to  transfer  all  actions  to  and  against 
him,  we  have  transferred  this  pro- 
vision to  the  wniitiM-cmimUttm  Tre- 
bellianum,  by  which  alone  this  obli- 
gation is  now  laid  upon  the  heir, 
when  he  himself  refuses  to  enter  on 
the  inheritance,  and  th e Jtdeicommit- 
mritu  is  desirous  that  it  should  be 
restored,  the  heir  in  this  case  receiv- 
ing neither  gain  nor  loss. 


Justinian  unites  the  two  senat.us-consulfa  into  one,  giving 
them  the  name  of  the  senatus-comadtnm  Trebellianum.  The 
heir  is  to  retain  the  fourth,  and  the  action  will  be,  in  all  cases, 
transferred  to  the  fideicommieearius,  who  will  thus  be  always 
■in  loco  heredis.  Under  the  old  system,  either  party  was 
exposed  to  the  risk  of  the  other  party  to  the  stipulation 
becoming  unable  to  fulfil  his  engagement. 

Before  the  legislation  of  Justinian,  the  heres  could  not  re- 
demand  the  fourth,  if  he  had  once  paid  it  over.  (Padl.  Sent. 
iv.  3.  4.) 


8.  Nihil  autcni  interest,  utrura 
nliquis  ex  ivw  heres  institutes  aut 
totam  hereditatem  aut  pro  parte 
restituere,  an  ex  parte  heres  insti- 
tutes aut  totam  earn  partem  aut 
partem  partis  restituere  rogatus  sit; 
nam  et  hoc  casu  eadem  observari 
pnecipimus,  qute  in  totius  heredi- 
tatis  restitutions  diximua. 


8.  But  it  makes  no  difference 
whether  the  heir  is  instituted  to  the 
whole  inheritance,  and  is  requested 
to  restore  the  whole  or  a part,  or 
whether  being  instituted  to  a part 
onlv,  he  is  requested  to  restore  that 
entire  part,  or  a portion  of  it,  for  we 
enjoin  that  the  same  rules  be  ob- 
served in  the  latter  case,  as  in  case 
of  restitution  of  the  whole. 


Gai.  ii.  259. 


9.  Si  quis  una  aliqua  re  deducts 
sive  prmcepta  quai  quartern  con- 
tinet,  veluti  fundo  vel  alia  re,  ro- 
gatus sit  restituere  hereditatem, 
simili  itiodo  ex  Trebelliano  senatus- 
consulto  restitutio  fiat,  perinde  ac 
si  quarts  parte  retenta  rogatus  esset 
reliquam  hereditatem  restituere. 
Sed  illud  interest,  quod  altero  casu, 
id  est,  cum  deducts  sive  priecepta 


9.  If  an  heir  be  requested  by  a 
testator  to  give  up  an  inheritance, 
after  deducting  or  accepting  some 
particularthing.equivalentta  a fourth 
of  the  whole,  as  a piece  of  land,  or 
anything  else,  he  will  give  it  up  under 
the  tetiatux-cowniltiim  Trebellianum, 
exactly  as  if  he  bad  been  requested 
to  restore  the  remainder  of  an  inhe- 
ritance, after  reserving  a fourth.  But 
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aliqim  re  restituitur  hercditas,  in  there  is  this  difference,  that,  in  the 
solidum  ex  eo  semitus-consulto  first  case,  when  an  heir  is  requested 
actiones  transferuntur,  et  res  qute  to  (live  up  au  inheritance,  after  de- 
remanet  apud  heredem  sine  ullo  ducting  or  excepting  a particular 
onere  hereditario  apud  eum  re-  thing,  then,  according  to  that  xmalu.i- 
nianet,  quasi  ex  legato  ei  acquisita  ; con*uitum,  all  actions  are  transferred 
altero  vero  casu,  id  est,  cura  quarta  to  and  against  the  Jideicommunariut, 
parte  retenta  rogatus  est  heres  re-  and  what  remains  to  the  heir  is  free 
stituere  hereditatem  et  restituit,  from  all  incumbrance,  as  if  acquired 
scinduntur  actiones,  et  pro  do-  by  legacy.  In  the  second  case,  when 
drante  quidem  transferuntur  ad  an  heir  is  requested  in  general  terms 
fideicommissarium,  pro  quadrants  to  give  up  an  inheritance,  after  re- 
remanent apud  heredem.  Quin  taining  a fourth  to  himself,  all  actions 
etiam,  licet  una  re  aliqua  deducts  are  proportionably  divided  ; those 
nut  pneccpta  restituere  aliquis  which  regard  the  three-fourths  of  the 
hereditatem  rogatus  est,  qua  maxi-  estate,  being  transferred  to  the  Jidei- 
ma  pars  hereditatis  contineatur,  cotntnistariiu,  and  those  which  regal'd 
teque  in  solidum  transferuntur  the  one-fourth,  to  the  heir.  And, 
actiones,  et  secum  deliberare  debet  even  if  an  heir  be  requested  to  give 
is  cui  restituitur  hcreditas,  an  ex-  up  an  inheritance,  after  making  a 
pediat  sibi  restitui.  Kadem  scilicet  deduction  or  exception  of  some  par- 
lnterveniunt,  et  si  duabus  pluri-  ticular  thing,  which  comprises  the 
busve  deductis  prteceptisve  rebus  greatest  part,  of  the  whole  inherit- 
restituere  hereditatem  rogatus  sit ; ance,  all  actions  are  still  transferred 
sed  et  si  certasumma  deducts  prte-  U)  the Jideicommimaritu,  who  ought 
ceptave,  qua;  quartam  vel  etiam  always,  therefore,  to  consider  whether 
maximum  partein  hereditatis  con-  it  will  be  expedient  or  not,  that  the 
tinet,  rogatus  sit  aliquis  heredi-  inheritance  should  be  given  up  to 
tatem  restituere,  idem  juris  est  him.  All  this  applies  equally,  whe- 
Quaj  nutem  diximus  do  eo  qui  ex  ther  an  heir  be  requested  to  give  up 
aase  heres  institutus  est,  eadem  an  inheritance  after  a deduction  or 
transferemus  et  ad  eum  qui  ex  exception  of  two,  or  more,  particular 
parte  heres  scriptus  est  things,  or  of  a certain  sum  of  money, 

which  may  comprise  a fourth  or  even 
the  greatest  part  of  the  inheritance. 
What  we  have  said  of  an  heir,  who 
is  instituted  to  the  whole  of  an  in- 
heritance, applies  equally  to  one  who 
is  instituted  only  to  a part 
D.  xxxvi.  1. 1.  16.  21 ; D.  xxxvi.  1.  30.  3. 

If  the  testator  give  a particular  object  to  the  Acres  insti- 
tutus which  was  equal  in  value  to  the  fourth  of  the  inheritance, 
the  law  considered  this  as  a specific  legacy  given  to  the  Acres. 
The fideicommissarius  took  the  whole  inheritance  except  this 
part,  and  all  the  actions  of  the  whole  inheritance  were  trans- 
ferred to  him.  Justinian  retains  this  distinction  between  a 
particular  object  being  given,  and  a general  direction  to  re- 
tain a fourth.  If  a particular  object  were  given  not  equal  in 
value  to  a fourth,  the  heir  would  retain  enough  to  complete 
his  fourth  ; and  all  actions  relating  to  the  part  so  retained 
would  pass  to  him,  and  all  others  to  the  fideicommissarius. 
(Cod.  vi.  50.  11.) 
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10.  Praeterea  intestatus  quoque 
moriturus  potest  rogaro  eum,  ad 
quem  bona  sua  vel  iegitimo  jure 
vel  honorario  pertinere  intelhgit, 
ut  bereditatetn  suam  to  tain  par- 
temve  ejus,  aut  rein  aliquam,  veluti 
fundum,  hominem,  pecuniam,  alicui 
rostituat ; cum  alioquiu  legata  nisi 
ex  testamvuto  non  valeant. 


10.  Moreover,  a man  about  to  die 
intestate,  may  request  the  person,  to 
whom  his  estate  will  pass,  eithor  by 
the  civil  or  praetorian  law,  to  give  up 
to  a third  person  the  whole  inherit- 
ance, or  a part  of  it,  or  any  particular 
thing,  as  a piece  of  land,  a slave,  or 
a sum  of  money.  Legacies,  on  the 
contrary,  are  only  valid  when  given 
by  testament. 


Qai.  ii.  270 ; 1).  xxxi.  30. 


Antoninus  Pius  extended  the  provisions  of  the  senatus-con- 
sulta  TrebeUianum  and  Pegasianum,  to  trusts  imposed  on 
heredes  ab  intestate).  (D.  xxxv.  2.  18.) 

1 1 .  Rum  quoque  cui  aliquid  re-  11.  A fideicommueariu a may  also 
stituitur,  potest  rogare  ut  id  rursum  himself  be  requested  to  give  up  to 
alii,  aut  totum  aut  pro  parte,  vel  another,  either  the  whole  or  a part 
etiam  aliquid  aliud  reatituat.  of  what  ho  receives,  or  even  any- 

thing else. 

Gai.  ii.  271. 


The  fideicommwsarim,  who  was  thus  only  a vehicle  to  pass 
on  the  inheritance  to  another  fieleicommissarius,  could  not 
retain  a fourth  for  himself.  The  object  of  the  lex  Falcidia 
was  merely  to  secure  an  heir,  not  in  all  cases  to  give  a fourth 
to  the  person  who  virtually  had  the  inheritance  ; but  when  the 
heir  entered  on  the  inheritance  by  order  of  the  pnetor,  then 
the  JUIeicommissarius  stood  in  the  place  of  the  heir,  so  far  as 
to  be  able  to  apply  the  lex  Falcidia,  as  if  representing  the 
heir,  against  legatees,  but  not  against  a second  fideicommis- 
sarius.  (I),  xxxvi.  1.  63.  4.) 


12.  Et  quia  prima  fideicommis- 
sorum  cunabula  a fide  hereduin 
pendent,  ct  tain  nomen  quam  sub- 
stantiam  aeceperunt,  et  ideo  divus 
Augustus  ad  necessitatem  juris  ea 
detraxit,  neper  et  nos  eumdem 
principem  superare  contendentes, 
ex  facto  quod  Tribonianus,  vir  ex- 
celsus,  qu.es tor  sacri  palatii  sug- 
gessit,  constitutionem  iecimus  per 
quam  disposuimus  : si  testator  tidei 
Heredia  sui  coinmisit  ut  vel  heredi- 
tatem  vel  specials  fideicominis- 
sum  reatituat,  et  neque  ex  scripture 
neque  ex  quinque  testium  numero 
qui  in  fideicommiasis  legitimus  esse 
noscitur,  posait  res  mauifeatari,  sed 
vel  paueinre8  ijuam  quinque,  vel 
nemo  penitus  testis  intervenerit, 
tunc  sive  pater  heredis  sive  alius 


12.  Originally  all  fiduciary  ^ifts 
depended  only  upon  the  good  iaith 
of  the  heir ; whence  they  took  their 
name  as  well  as  their  character.  To 
remedy  this  the  Emperor  Augustus 
made  them  obligatory  in  law,  and 
we  have  lately  endeavoured  to  sur- 
pass that  prince  ; and,  on  the  occa- 
sion of  a case  brought  to  our  notice 
by  the  most  eminent  Tribonian,  the 
quiestor  of  our  sacred  palace,  we 
have  enacted  by  a constitution,  that 
if  a testator  lias  entrusted  to  the 
faith  of  his  heir  the  restoration  of 
an  inheritance,  or  any  particular 
thing,  and  the  fact  cannot  be  proved 
either  by  any  writing  or  by  five 
witnesses  (the  legnl  number  in  such 
cases),  there  having  been  fewer,  or 
perhaps  no  witnesses  present,  then. 
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quicumque  sit  qui  fidem  heredis  whether  it  is  his  father  who  has 
elegerit,  et  ab  eo  restitui  aliquid  thus  trusted  to  the  good  faith  of  the 
voluerit,  si  heres  perhdia  tentus  heir,  and  begged  him  to  restore  the 
adimplere  tidem  recusat  negaiido  inheritance,  or  whether  it  is  anyone 
rein  ita  esse  subseeutam,  si  lidei-  else,  if  the  heir  perfidiously  refuse 
commissarius  iusjunindum  ei  de-  to  make  the  restitution,  and  deny 
tulerit,  cum  pnus  ipse  de  calumnia  the  whole  transaction,  the  Jideicom- 
juraverit,  necesse  eum  habere  vel  mitmritu  having  previously  himself 
jusjurandum  subire  quod  niiiil  tale  sworn  to  his  own  good  faith,  may 
a testatore  audivit,  vel  reeusantem  put  the  heir  to  his  oath  ; and  thus 
ad  lideicommissi  vel  imiversitatis  force  him  either  to  deny  having  re- 
vel specialis  solutionem  coarctari,  ceived  any  such  trust  upon  oath,  or 
ne  pereat  ultima  voluntas  testatoris  to  fulfil  it,  whether  it  relate  to  the 
fidei  heredis  commissa.  Eadem  whole  inheritance  or  to  some  parti- 
observari  censuimus,  et  si  a lega-  eular  thing  j and  this  is  allowed, 
tario  vel  fideicommissario  aliquid  lest  the  last  wishes  of  a testator, 
similiter  relictum  sit.  Quod  si  is  committed  to  the  faith  of  an  heir, 
a quo  relictum  dicitur,  confiteatur  should  be  defeated.  The  same  pro- 
quidem  a se  aliquid  relictum  esse,  cess  may  be  adopted  against  a lega- 
sed  ad  legis  subtilitatein  decurrat,  tee,  or  a Jidrtcoiiimumritu  charged 
oumimodo  solvere  cogendus  est.  with  a restitution.  And  if  any  one 

eo  charged  admits  the  trust,  but 
endeavour  to  shelter  himself  in  the 
subtleties  of  the  law,  be  may  be 
compelled  to  perform  his  duty. 

C.  vi.  42.  32. 

De  calumnia  juraverit,  that  is,  he  must  swear  beforehand 
that  he  is  acting  bona  fide,  and  not  inventing  a ground  of 
litigation. 

Tit.  XXIV.  DE  SINGULIS  REBUS  PER  FIDEI- 
COMMISSUM  RELICTIS. 

Potest  autemquis  etiam  singulas  A person  may  also  leave  particu- 
res  per  fideicommissum  reliuquere,  lar  things  by  a Jidrirommimtm,  as  a 
veluti  fundum,  hominem,  vestem,  piece  of  land,  a slave,  a garment, 
aurum,  argentum,  pecuniam  iiimie-  gold,  silver,  pieces  of  money  ; and  he 
ratam  ; et  vel  ipsum  heredem  may  request  either  his  heir  to  restore 
rogare  ut  alicui  restituat,  vel  lega-  them,  or  a legatee,  although  a lega- 
tarium,  quamvis  a legatario  legari  tee  cannot  be  charged  with  a legacy, 
non  possit. 

Gai.  ii.  260.  271. 

1.  Potest  autem  non  solum  pro-  1.  A testator  may  leave  by  Jidci- 
prias  res  testator  per  fideicommis-  commumtm. , not  only  his  own  pro- 
sum reliuquere,  sed  heredis  aut  perty,  but  also  that  of  his  heir,  of 
legntarii  aut  fideicommissarii  aut  a legatee,  of  a Jideicommitmriu*,  or 
cujuslibet  alterius.  Itaque  et  le-  of  any  other  person  ; so  that  a legatee 
gutarius  et  fideicommissarius  non  or  Jideicoynmitoariu*  may  not  only  be 
solum  de  ea  re  rogari  potest,  ut  requested  to  give  what  hath  teen 
earn  alicui  restituat  qum  ei  relicta  left  to  him,  but  what  is  his  own,  or 
sit,  sed  etiam  de  alia,  sive  ipsius  even  what  is  the  property  of  another, 
give  aliena  sit:  hoc  solum  obser-  The  ouly  rule  to  be  observed  b,  that 
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vandum  est,  ne  plus  quisquam  no  one  be  requested  to  restore  more 
rogelur  alicui  restituere,  quam  than  he  has  received  under  the  testa- 
ipse  ex  tcstameuto  ceperit ; imm  mcnt : for  as  to  the  excess  the  dis- 
quod  amplius  est,  inutiliter  relin-  position  is  inefTectual.  And,  when 
quitur.  Cum  autem  aliena  res  per  the  property  of  another  is  left  by  a 
ftdeicoraniissum  relinquitur,  necesse  Jhkicommitmm,  the  person  requested 
est  ei  qui  rogatus  est,  aut  ipsam  to  restore  it  is  obliged  either  to 
redimere  et  prscstare  aut  lestima-  obtain  from  the  proprietor  and  de- 
tionem  ejus  solvere.  liver  the  thing  itself,  or  to  pay  its 

estimated  value. 

Oil.  ii.  201,  202. 


Ulpian  (Rei 7.  25.  5)  expresses  the  power  of  disposal  by 
Juleicommissum,  by  saying  that  everything  could  be  disposed 
of  in  that  way,  that  could  be  given  by  a legacy  per  damna- 
tionem. 

Quod  amplius  est,  inutiliter  relinquitur.  If,  however,  the 
thing  which  the  fideicommissarius  was  to  give  belonged  to 
him  himself,  he  was  obliged  to  give  it,  whatever  might  be  its 
value,  if  he  accepted  what  was  given  to  him  by  the  jideicom- 
mis8um,  as  he  was  considered  to  have  had  an  opportunity  of 
exercising  his  judgment,  and  not  to  have  valued  his  own  thing 
more  highly  than  that  which  he  received.  (D.  xl.  5.  24.  12.) 


2.  Libertas  quoque  servo  per 
fidcicommissum  dari  potest,  ut 
heres  euin  rogetur  manumittere, 
vel  legs  tarius  vel  fideicommissarius: 
nec  interest  utrum  dc  suo  proprio 
servo  testator  roget,  an  de  eo  qui 
ipsius  heredisaut  lugaturii  vel  etiarn 
extranci  sit:  itaqueet  alieuus  servus 
redimi  et  manumitti  debet.  Quod 
si  dominus  eum  non  vendat,  si 
mode  nihil  ex  judicio  ejus  qui 
reliquit  libertateni,  rccepit,  non 
statim  extinguiturfideicommissaria 
libertaa  sed  dill'ertur;  quia  possit 
tempore  proeedente,  ubicumque 
occaaio  servi  redimendi  fuerit,  prie- 
stari  libertas.  Qui  autein  ex  tulei- 
commissi  causa  wanuuiittitur,  non 
testatoris  fit  libertus,  etiamsi  tes- 
tatoris  servus  sit,  sed  ejus  qui 
manumittit ; nt  is  qui  directo  testa- 
mento  liber  esse  jubetur,  ipsius 
testatoris  libertus  fit,  qui  etiam 
Orcinus  appellatur.  Nec  alius  ullus 
directo  ex  testamento  libertatem 
habere  potest,  quam  qui  utroque 
tempore  testatoris  fuerit,  et  quo 
faeeret  testamentum  et  quo  more- 
retur : directo  autem  libertas  tunc 
dari  videtur ; cum  non  ab  alio 


2.  Freedom  may  also  be  conferred 
upon  a slave  by  a Jideicommitsutn : 
for  an  heir,  legntee,  or  Jidcicom- 
mimariut,  may  bo  requested  to  en- 
franchise him ; nor  does  it  signify 
whether  it  be  of  his  own  slave  that 
the  testator  requests  the  manumis- 
sion, or  of  the  slave  of  his  heir,  or  of 
a legatee,  or  of  a stranger ; and 
therefore,  when  a slave  is  not  the 
testator’s  own  property,  he  must  l>e 
bought,  and  enfranchised.  But,  if 
the  proprietor  of  the  slave  refuse  to 
sell  him,  as  he  may,  if  he  has  taken 
nothing  under  the  testament,  yet 
the  freedom  given  by  the  Jideicom- 
mittum  is  not  extinguished,  but  de- 
ferred only  until  it  may  be  possible 
in  the  course  of  time,  on  any  occa- 
sion offering  of  purchasing  the  slnve, 
to  effect  his  enfranchisement.  The 
slave  who  is  enfranchised  in  pursu- 
ance of  a Jideimmrnwnim,  does  not 
become  the  freedman  of  the  testator, 
although  he  was  the  testator's  own 
slave,  but  he  becomes  the  freedman 
of  that  person  who  enfranchises  him. 
But  a slave  who  receives  his  liberty 
directly  from  the  testament,  becomes 
the  freedman  of  the  testator  and  is 
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said  to  he  Orrinus ; and  no  one  can 
obtain  liberty  directly  by  testament, 
unless  he  were  the  slave  of  the 
testator,  both  at  the  time  of  the 
testator’s  making  his  testament,  and 
also  at  that  of  his  death.  Liberty 
is  given  directly,  when  a testator 
does  not  request  that  freedom  be 
given  to  his  slave  by  another,  but 
gives  it  himself  by  virtue  of  his  own 
testament. 

Gai.  ii.  263-267 : C.  vii.  4.  6. 

This  is  an  instance  in  which  a difference  is  still  allowed  by 
Justinian  to  subsist  between  legacies  and  fideicommissa.  The 
direct  gift  of  liberty  by  a legacy  differs  from  the  indirect  gift 
by  a fideia/mmissum.  It  was  the  opinion  of  Gaius,  that  if  the 
master  of  the  slave  refused  to  sell  the  slave  for  a reasonable 
price,  the fideicorarnissurn  perished.  (Gai.  ii.  265.)  Justinian, 
in  accordance  with  a rescript  of  the  Emperor  Alexander 
(C.  vii.  4.  6.),  decides  that  it  is  only  delayed. 

If  a testator  enfranchised  directly  a slave  that  could  not  be 
so  enfranchised,  the  gift  of  liberty  would  be  as  valid  as  a 
fideicommissum. 

Orcinus,  from  Orcus  ; because  he  is  the  freedman  of  a 
dead  person. 

3.  Verba  autem  fldeieommia-  3.  The  terms  generally  used  in 
sorum  htec  maxime  in  usu  haben-  making  fidricommum  are  the  follow- 
tur  : peto,  rogo,  volo,  mando,  tidei  ing : I request,  I ask,  I desire,  1 corn- 
turn  committo.  Q me  perinde  sin-  mit,  I entrust  to  thy  good  faith  ; and 
gula  firma  sunt,  atque  si  omnia  in  each  of  them  is  of  as  much  force 
unum  congests  essent.  separately  as  all  of  them  placed  to- 

gether. 

Gai.  ii.  240. 

The  expressions  by  which  a fidelcommissum  was  created, 
were  quite  immaterial,  provided  that  the  wishes  of  the  testator 
could  be  ascertained. 


servum  manumitti  rogat,  sed  velut 
ex  suo  testamento  libertatem  ei 
competere  vult 


Tit.  XXV.  DE  CODICILLIS. 


Ante  August!  tempora  constat 
codicillorum  jus  non  fuisse,  sed 
primus  Lucius  Lentulus,  ex  cujus 
persona  etiam  fideicommissa  co-pe- 
runt,  codicillos  introduxit  Nam 
cum  decederet  in  Africa,  scripsit 
codicillos  testamento  confirmatos, 
quibus  ab  Augusto  petiit  per  fidei- 
commissum  ut  faceret  aliquid ; et 


Codicils  were  certainly  not  in  use 
before  the  reign  of  Augustus ; for 
Lucius  Lentulus,  to  whom  tho 
origin  of  Jideicommium  may  bo 
traced,  was  the  first  who  introduced 
codicils.  When  dying  in  Africa,  he 
wrote  several  codicils,  which  were 
confirmed  by  his  testament;  and  in 
these  he  requested  Augustus  by  a 
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cum  divus  Augustus  voluntatem  fideicom  mtiuum  to  do  something  for 
ejus  implesset,  deinceps  reliqui  him.  The  emperor  complied  with 
cjus  auctoritatem  secuti  fideicom-  the  request,  and  many  other  persons, 
miasa  pnestabant,  et  filia  I.entuli  following  his  example,  discharged 
legata  qu®  jure  non  debebat,  solvit.  Jtdeicommi**a  committed  to  them; 
Diciturautem  Augustus  mnvocasse  and  the  daughter  of  Lentulus  paid 
prudentes,  inter  quos  Trebatium  debts,  which  in  strictness  of  lnw 
quoque  cujus  tunc  auctoritas  maxi-  were  not  due  from  her.  It  is  said, 
ma  erat,  et  quoesisse  an  posset  hoc  that  Augustus,  having  called  toge- 
recipi.  nec  absouans  a juris  ratione  ther  upon  this  occasion  persons 
eodicillorum  usus  esset ; et  Tre-  learned  in  the  law,  and  among  others 
batium  suasisse  Augusto,  quod  Trebatius,  whose  opinion  was  of  the 
diceret  utilissimum  et  neeessarium  greatest  authority,  asked  whether 
hoc  embus  esse  propter  magnas  et  codicils  could  be  admitted,  and 
longas  peregriuationes  quie  apud  whether  they  were  not  repugnant 
veteres  fuissent,  uhi  si  quis  testa-  to  the  principles  of  law  ? Trebatius 
mentum  faeere  non  posset,  tamen  advised  the  emperor  to  admit  them, 
codicillos  posset.  Post  quie  tem-  as  they  were  most  convenient  and 
pora,  cum  et  I.abeo  codicillos  necessary  to  citizens,  on  account  of 
fecisset,  jam  nemini  dubium  erat  the  great  and  long  journeys  which 
quin  codicilli  jure  optimo  admit-  they  were  frequently  obliged  to 
terentur.  take,  during  which  a man  who  could 

not  make  a testament,  might  he 
able  to  make  codicils.  And  sub- 
sequently, I.abeo  himself  having 
made  codicils,  no  one  afterwards 
doubted  their  perfect  validity. 

Codicilli  were  small  tablets  on  which  memorandums  or 
letters  were  written.  A testator  might  naturally  address  a 
short  letter  giving  short  directions  to  his  heir.  When  Jidei- 
commissa  came  to  he  enforced,  these  letters  or  directions  were 
enforced  as  c reat mg  fide icomm  ism.  As  under  the  Roman  law 
a testator  could  make  no  alteration  in  his  testament  without 
making  an  entirely  new  testament,  the  use  of  codicils  seemed 
so  obvious  as  to  make  it  a matter  of  wonder  that  the  Romans 
were  able  so  long  to  do  without  their  legal  recognition.  Codi- 
cils might  he  made  without  there  being  any  testament  at  all. 
They  were  then  directions  addressed  to  the  heredes  ah  intes- 
tato.  But  if  there  was  a testament,  they  were  always  con- 
sidered as  attached  to  it : if  the  testamentary  dispositions  failed 
they  failed  also,  and  all  their  provisions  were  taken  with  refer- 
ence to  the  time  when  the  testament  was  made.  (D.  xxix.  7. 
2.  2.  and  3.  2.) 

A testator  by  inserting  an  express  clause  to  that  effect, 
termed  by  commentators  clausula  codicillaris,  might  provide 
that  his  testament,  if  invalid  as  a testament,  should  take  effect 
as  a codicil,  or,  to  speak  more  accurately,  as  codicils,  for  the 
word  was  generally  used  in  the  plural. 

1.  Nontantum  autem  testamento  1.  Not  only  a person  who  lias 
facto  potest  quis  codicillos  faeere,  already  made  his  testament,  may 
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make  codicils,  but  even  a person 
dying  intestate  may  create  Jidei- 
commisxa  by  codicils.  But  when 
codicils  are  made  before  a testament, 
they  cannot  take  effect,  according  to 
Papinian,  unless  confirmed  bv  a 
special  disposition  in  the  testament. 
But  the  Emperors  Severus  and  An- 
toninus have  decided  by  rescript, 
that  a thing,  left  in  trust  by  codi- 
cils, made  before  a testament,  mny 
be  demanded  by  the  Jideicammis- 
mniu,  if  it  appear  that  the  testator 
has  not  abandoned  the  intention 
which  be  at  first  expressed  in  the 
codicils. 

Gai.  ii.  270. 

There  was  a distinction  between  codicils  confirmed  by  testa- 
ment, and  those  not  so  confirmed,  for  if  codicils  were  confirmed 
by  testament,  their  provisions  could  operate  as  legacies,  and 
not  only  as  Juleicommiesa.  A testator  could,  by  anticipation, 
confirm  in  his  testament  any  codicils  he  might  thereafter  make. 
(D.  xlix.  7.  8.) 

2.  Codicillis  autem  hereditas  2.  An  inheritance  can  neither  be 

neque  dari  neque  adirni  potest,  ne  given  nor  taken  away  by  codicils,  as 
confundatur  jus  testamentorum  et  the  different  effect  ot  testaments  and 
codicillorum ; et  ideo  nec  exhere-  codicils  would  be  thereby  con- 
datio  scribi.  Directo  autem  here-  founded,  and  of  course,  therefore,  no 
ditaa  codicillis  neque  dari  neque  heir  can  be  disinherited  by  codicils, 
adirni  potest ; nam  per  fideicom-  But  it  is  only  directly  that  on  in- 
missum  hereditas  codicillis  jure  re-  heritance  can  neither  be  given  nor 
linquitur.  Nee  eonditionem  heredi  taken  away  by  codicils,  for  it  may 
instituto  codicillis  adjicere  neque  be  legally  disposed  of  in  codicils  by 
substituere  directo  potest.  means  of  a Jideicummumm.  Nor, 

again,  can  a condition  be  imposed 
on  the  institution  of  an  heir,  nor  a 
direct  substitution  be  made,  by 
codicils. 

Gai.  ii.  273 ; D.  xxix.  7.  C. 

3.  Oodicillos  autem  etiam  plures  3.  A person  may  make  several 
quis  facere  potest,  etnullam  solern-  codicils,  and  they  require  no  solem- 
nitatem  ordinationis  desiderant  nity  in  their  form. 

I),  xxix.  7.  0.  1. 

Codicils  were  not  originally  subjected  to  any  rules  determin- 
ing the  mode  in  which  they  were  made.  But  by  a constitution 
of  Theodosius,  added  to  by  Justinian,  they  were  to  be  made 
a/  no  contextu , either  verbally,  or  in  writing,  and  in  presence  of 
five  witnesses  casually  or  purposely  gathered  together  ; if  the 
codicils  were  in  writing,  the  witnesses  were  to  subscribe  them. 
(C.  vi.  36.  8.) 


sed  intestato  quis  decedens  fidei- 
committere  codicillis  potest.  Sed 
cum  ante  teatamentum  factum  codi- 
cilli  facti  erant,  Papinianus  ait  non 
alitor  vires  habere,  quarn  si  speciaii 

Soatea  voluntate  confirmentur;  sed 
ivi  Severus  et  Antoninus  rescrip- 
seruut,  ex  iis  codicillis  qui  testa- 
mentum  pnccedunt,  posse  fidei- 
commissum  peti,  si  nppareat  eutn 
qui  postea  testamentum  fecit,  a 
voluntate  quam  codicillis  expres- 
serat,  non  recessisse. 
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Intestatu*  decedit,  qui  aut  om- 
nino  testamentuin  non  fecit,  aut 
non  jure  fecit ; aut  id  quod  fecerat 
niptum  irritumve  factum  est,  aut 
nemo  ex  eo  heres  extitit. 

D.  xxx 


A person  dies  intestate,  who  either 
has  made  no  testament  at  all,  or  has 
made  one  not  legally  valid  ; or  if  the 
testament  be  has  made  be  revoked, 
or  made  useless ; or  if  no  one  be- 
comes heir  under  it. 
iii.  16.  L 


If  a person  died  without  a testament,  the  law  regulated  the 
succession  to  the  inheritance.  So  also  it  did,  if  he  left  a testa- 
ment that  was  fatally  defective  in  form  (non  jure  factum),  or 
if  his  testament  was  revoked,  or,  in  the  language  of  Roman 
law,  broken  ( ruptum ),  or  if  it  was  set  aside  as  inofficious,  or 
made  useless  by  a change  of  status  in  the  testator  (vrritum), 
or  if  no  heir  would  accept  the  inheritance  under  it. 

If  there  was  no  testament  to  determine  the  succession,  the 
law  of  the  Twelve  Tables  gave  the  inheritance  first  to  the  swi 
heredes,  who  were  also  necessarii  heredes,  that  is,  could  not 
refuse  to  accept  the  inheritance  ; then  to  the  af/nati  ; and  then, 
if  the  deceased  was  a member  of  a gens,  to  the  gentiles.  In 
default  of  agnati,  the  pnetor  called  to  the  inheritance  the 
cognati,  or  blood-relations.  (See  Introd.  sec.  45.)  Perhaps 
the  succession  of  gentiles  lasted  to  a time  later  than  that  of 
this  Prajtorian  succession  of  the  cognati ; but,  at  any  rate,  it 
did  not  outlast  the  Republic,  and,  therefore,  speaking  of  the 
times  when  we  are  most  familiar  with  Roman  law,  we  may  say 
that  the  succession  was  given  first  to  the  eui  heretles,  then  to 
the  agnati,  then  to  the  cognati.  But  some  complication  was 
introduced  into  the  rules  of  succession,  by  certain  classes  of 
persons  being,  by  different  changes  in  the  law,  raised  from  the 
rank  of  agnati  to  that  of  sui  heredes , and  from  the  rank  of 
cognati  to  that  of  agnati.  These  changes  are  not,  however, 
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very  difficult  to  follow,  if  we  divide  them  according  as  they 
were  effected,  (1 ) by  the  Pnetor,  (2)  by  senatus-consulta,  and 
Imperial  enactments  previous  to  Justinian,  (3)  by  Justinian 
himself.  This  tirst  Title  treats  of  the  succession  of  nu,i  heredes, 
and  of  those  ranked  among  the  sui  heredes ; the  second  and 
two  following  Titles  treat  of  the  succession  of  agnati,  and  of 
those  ranked  among  agnati.  At  the  end  of  this  title  will  be 
found  a short  summary  of  the  changes  in  the  law  relative  to 
the  succession  of  sui  heredes : at  the  end  of  the  fourth  Title 
one  will  be  found  of  the  changes  relative  to  the  succession  of 
agnati. 

Justinian  altered  the  whole  mode  of  succession  to  intestates 
by  the  118th  and  127th  Novels.  This  change,  being  effected 
several  years  alter  the  publication  of  the  Institutes,  should  not 
be  allowed  to  interfere  with  the  consideration  of  the  law  of 
succession  existing  when  the  Institutes  were  published.  But, 
as  it-  is  too  remarkable  and  too  well  known  a part  of  Justinian’s 
legislation  to  remain  wholly  unnoticed,  a short  account  of  it 
wiil  be  given  at  the  end  of  the  ninth  Title,  which  closes  the 
part  of  the  Institutes  treating  of  successions  ab  intestato. 

1 . I ntestatoruni  autem  heredi-  1.  The  inheritances  of  intestates, 
tales  ex  lege  Duodecim  Tabularuin  by  the  law  of  the  Twelve  Tables, 
primuin  ad  suos  heredes  pertinent,  belong  in  the  tirst  place  to  the  sui 

heredes. 

Gai.  iii.  1. 

2.  Sui  autem  heredes  existiman-  2.  And,  as  we  have  observed  be- 
tur,  ut  et  supra  diximus,  qui  in  po-  fore,  those  are  mi  heredes  who,  at. 
te-tate  morientis  ftierint,  veluti  the  death  of  the  deceased,  were 
filius tiliave, nepos  neptisve  ex  filio,  under  his  power;  as  a son  #or  a- 
pronepos  proneptisve  ex  nepote  ex  daughter,  a grandson  or  a grand- 
tilio  nato  pr  ignatus  prognatave  j daughter  by  a son,  a great-grandson 
nee  interest  utrom  natnrales  sint  or  great-granddaughter  by  a grand- 
liberi  an  adoptivi.  yuibus  con-  son  of  a son  ; nor  does  it  make  any 
numeral!  necesse  est  etiaiu  eos  qui  difference,  whether  these  childien 
ex  legiliroia  quidem  matrimouiis  are  natural  or  adopted.  We  must 
non  sunt  progeniti,  curiis  tauten  also  reckon  among  them  those,  who, 
civitatum  dati,  secundum  divalium  though  not  born  in  lawful  wedlock, 
constitutionum  qum  super  his  po-  neveitheless,  according  to  the  tenor 
sit®  sunt  tenoreiu,  hereuum  suoruin  of  the  imperial  constitutions,  acquire 
jura  nanciseuntur ; neennn  eos  quos  the  rights  of  mi  heredes,  by  being 
noslnc  amplexm  sunt  constitutiones  presented  to  the  ctirire  of  their 
per  quas  jussimus,  si quis  muliercm  cities;  as  also  those  to  whom  our 
in  suo  eontubernio  copulaverit,  non  own  constitutions  refer,  which  enact 
ah  initio  affectione  umritali,  earn  that,  if  any  person  has  lived  with  a 
tamen  cum  qua  poterat  habere  eon-  woman  not  originally  intending  to 
jtigiuui,  et  ex  ea  libtros  sustuleiit,  marry  her,  but  whom  he  is  not  pro- 
jostea  vero  affectione  procedentc  hihited  to  marry,  and  shall  have 
etiaui  nuplialia  insirumenta  cum  children  bv her, and  shall  afterwards, 
ea  fecerit,  et  tilios  vel  tilias  habu-  feeling  towards  her  the  affection  of 
erit,  non  solum  eos  liberos  qui  post  u husband,  enter  into  an  act  of  mar- 
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dotem  editi  sunt,  juntos  et  in  po- 
testate  patris  esse,  sed  etinm  ante- 
riorcs  qui  et  iis,  qui  postea  imti 
sant,  occasionem  legitimi  nominis 
pnestiterunt  Quod  obtinere  cen- 
suimus,  etiam  si  non  progeniti 
fuerint  post  dotale  inatrumentum 
confeotum  liberi,  vel  etiam  nati  ab 
bar  luce  fuerint  subtrecti.  Ita  de- 
mum  tamen  nepos  neptisve,  pro- 
nepos  proueptisve,  suorum  heredum 
numero  sunt,  si  pnecedens  persona 
desierit  in  potestate  parentis  esse, 
sire  morte  id  acciderit,  sire  alia 
ratione,  veluti  emaucipatione : nam 
si  per  id  tempus  quo  quis  more- 
retur,  filius  in  potestate  ejus  sit, 
nepos  ex  eo  suus  here*  esse  non 
otest ; idque  et  in  ceteris  deinceps 
berorum  personis  dictum  intelli- 
gimus.  Postumi  quoque,  qui  si 
vivo  parente  nati  essent,  in  potes- 
tate ejus  futuri  forent,  sui  heredes 
aunt. 


riage  with  her,  and  have  by  her  sons 
or  daughters,  not  only  those  bom 
after  the  settlement  of  the  dowry 
shall  be  legitimate,  and  in  the  power 
of  their  father,  but  also  those  bom 
before,  who  gave  occasion  to  the 
legitimacy  of  the  children  bom  after. 
And  this  law  shall  obtain,  although 
no  children  are  born  subsequent  to  the 
making  of  the  act  of  dowry,  or  those 
born  are  all  dead.  Hut  a grandson 
or  granddaughter,  a great-grandson 
or  great-granddaughter,  is  not  reck- 
oned amongthe  mi  Aem/ea,unlesstke 
person  preceding  them  in  degree  has 
ceased  to  be  under  the  power  of  the 
ascendant,  either  by  death,  or  some 
other  means,  as  by  emancipation. 
For,  if  a son,  when  the  grandfather 
died,  was  under  the  power  of  his 
father,  the  grandson  cannot  be  mug 
here*  of  his  grandfather;  and  so  with 
regard  to  all  other  descendants.  Post- 
humous children,  also,  who  would 
have  been  under  the  power  of  their 
father,  if  they  had  been  bom  in  his 
lifetime,  are  mi  heredet. 


Gai.  iii.  1,  2 ; C.  v.  27.  3.  10,  11. 


The  sui  heredes  were  the  children,  whether  natural,  adoptive, 
or  made  legitimate,  in  the  power  of  the  deceased  at  the  time  of 
his  death.  We  must  not  confuse  persons  made  sui  heredes  by 
the  later  legislation,  as  these  legitimated  children  were,  with 
thos^  permitted  to  rank  with  sui  hereiles. 


3.  Sui  autem  etiam  ignorantes 
hunt  heredes,  et  licet  furiosi  sint, 
heredes  possunt  exiatere,  quia  qui- 
1ms  ex  causis  ignorantibus  nobis 
acquirilur,  ex  his  causis  et  furiosis 
acquiri  potest.  Et  statim  morte 
parentis  quasi  continuatur  domi- 
nium, et  ideo  nec  tutoris  auctori- 
tate  opus  est  pupillis,  cum  etiam 
ignorantibus  aequiratur  suis  here- 
dibus  hereditas;  nec  curatoris  con- 
sensu ocquiritur  furioso,  sed  ipso 
jure. 


3.  Sui  heredet  mav  become  heirs, 
without  their  knowledge,  and  even 
though  insane ; for  in  every  case  in 
which  inheritances  may  be  acquired 
without  our  knowledge,  they  may 
also  be  acquired  by  the  insane.  At 
the  death  of  the  father,  ownership  in 
an  inheritance  is  at  onco  continued  ; 
accordingly,  the  authority  of  a tutor 
is  not  necessary,  as  inheritances  may 
be  acquired  by  tui  heredet  without 
their  knowledge : neither  does  an 
insane  person  acquire  by  assent  of  his 
curator,  but  by  operation  of  law. 


D.  xxxviii.  10.  14. 


Directly  the  succession  ah  intestato  commenced,  which  it 
did  when  the  deceased  died  if  there  was  no  testament,  and  as 
soon  as  it  was  ascertained  that  the  teRtament  was  ineffectual  if 
a testament  had  been  mode,  the  suus  lieres  became  at  once  heir 
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without  any  act  of  his  own.  We  may,  however,  apply  here 
what  we  have  already  said  of  the  power  to  abstain  altogether 
from  the  inheritance  given  him  by  the  praetor.  (See  Bk.  ii. 
Tit.  19.  2.) 


4.  Interdum  autem,  licet  in  po- 
testate  parentis  mortis  tempore 
suus  heres  non  fuerit,  tamen  suns 
heres  parent!  efficitur,  veluti  si  ab 
hostibus  reversns  quis  fuerit  post 
mortem  patris ; jus  enim  postliminii 
hoc  facit. 

6.  Per  contrarium  evenit  ut,  licet 
quis  in  familia  del'uncti  sit  mortis 
tempore,  tamen  suus  heres  non  fist, 
veluti  si  post  mortem  susm  pater 
judicatus  fuerit  perdnellionis  reus, 
ac  per  hoc  memoria  ejiis  damnsta 
fuerit : suum  enim  heredem  habere 
non  potest,  cum  fiscus  ei  succedit ; 
sed  potest  dici  ipso  jure  suum 
heredem  esse,  sed  desinere. 


4.  But  sometimes  a child  becomes 
a stint  heres,  although  he  was  not 
under  power  at  the  death  of  his 
parent:  as  when  a person  retumsfrom 
captivity  after  the  death  of  his  father. 
He  is  then  made  a suus  heres  by  the 
Jus  postliminii. 

5.  On  the  contrary,  it  may  happen 
that  a child,  who,  at  the  death  of 
his  parent,  was  under  his  power,  is 
not  his  suus  heres : as  when  a parent, 
after  his  decease,  is  adjudged  to 
have  been  guilty  of  treason,  and  his 
memory  is  thus  made  infamous.  lie 
can  then  have  no  sums  heres,  as  it  is 
the  fiscus  that  succeeds  to  his  estate. 
In  this  case  it  may  be  said  that  there 
has  in  .law  been  a suus  heres,  but 
that  he  has  ceased  to  be  so. 


D.  xxxviii.  10.  1.  3. 


As  a general  rule,  if  the  accused  died  before  conviction,  the 
prosecution  was  at  an  end.  His  succession  went  to  his  heirs  by 
testament  or  in  law.  But  to  this  there  was  one  exception.  If 
a person  charged  with  perduellio  (treason  against  the  6tate  or 
emperor)  died  before  conviction,  the  prosecution  was  continued, 
and  if  he  was  found  guilty,  his  memory  was  said  to  be  con- 
demned ( memoi'ia  damnata  fuit),  and  his  sentence  having  a 
retrospective  effect,  his  property  was  confiscated  exactly  as  if 
he  had  been  condemned  in  his  lifetime. 


6.  Cum  filius  filiave  et  ox  altero 
filio  nepos  neptisve  exiatunt,  pariter 
ad  hereditatein  uvi  vocantur,  nec 
qui  gradu  proxi  mior  eat.  ulteriorem 
cxcludit:  fequurn  enim  esse  vide- 
tur  nepotes  neplesipie  in  pntria  aui 
locum  succedere.  t’ari  ratione,  ct 
si  nepos  neptisve  sit  ex  filio,  et  ex 
nepote  pronepos  proneptisve,  simul 
vocantur.  Et  quia  plaeuit  nepotes 
noptesque,  item  pronepotes  et  pro- 
neptes  in  parentis  sui  locum  suc- 
ceaere,  conveniens  esse  visum  est 
non  in  capita  sed  in  stirpes  heredi- 
tatem  dividi.  ut  filius  partem  dimi- 
di am  hereditatis  habeat,  et  ex 
altero  filio  duo  pluresve  nepotes 


6.  A son,  a daughter,  and  a grand- 
son or  grauddaughter  by  another 
son,  are  all  called  equally  to  the  in- 
heritance ; nor  does  the  nearer  in 
degree  exclude  the  more  remote ; 
for  it  seems  just,  that  grandsons  and 
granddaughters  should  succeed  in 
the  place  of  their  father.  For  the 
same  reason,  a grandson  or  grand- 
daughter by  a son,  and  a great- 
grandson  or  great-granddaughter  bv 
a grandson,  are  all  called  together. 
And  since  grandsons  and  grand- 
daughters, great  - grandsons  and 
great  - granddaughters,  succeed  in 
place  of  their  parent,  it  appeared  to 
follow  that  inheritances  should  not 
S 
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alteram  dimidiam.  Item,  si  ex  be  divided /wrca/nVu,  but  per  stirpes ; 
duobus  filiia  oepotee  nepteave  ex-  no  that  a eon  should  possess  one- 
tant,  ex  alteru  unus  forte  aut  duo,  half,  and  the  grandchildren,  whether 
ex  altero  tree  ant  qnatuor.  ad  unum  two  or  more,  of  another  son,  the 
aut  duns  dimidia  pars  pertineat,  ad  other  half  of  an  inheritance.  So, 
tree  vel  quatuur  altera  dinudia.  where  there  are  grandchildren  by 

two  sons,  one  or  two  perhaps  by  the 
one,  and  three  or  four  by  the  other, 
the  inheritance  will  belong,  half  to 
the  grandchild,  or  the  two  grand- 
children by  the  one  son,  and  half  to 
the  three  or  four  grandchildren  by 
the  other  son. 

Gai.  iii.  7,  8. 

The  expressions  ‘ dividing  per  stirpes  and  per  capita  ’ may 
be  rendered,  dividing  by  the  ‘ stock  ’ and  * by  the  head.’  An 
inheritance  is  divided  ‘ by  the  head  ’ when  each  head  or  person 
of  those  who  take  has  an  equal  share  in  it ; it  is  divided  * by 
the  stock  ’ when  one  share  is  distributed  among  all  who  are 
descended  from  one  stock,  i.e.  are  descended  from  the  person 
who  would,  if  he  had  been  living,  have  taken  the  whole  share. 

7.  Cum  autem  quseritur  an  quis  7.  When  it  is  asked,  whether  such 
suus  heres  existere  possit,  eo  tem-  a person  is  a sums  Acres,  we  must 
pore  qmerendura  eat  quo  certum  est  look  to  the  time  at  which  it  was  eer- 
aliqueui  sine  testamento  decessiase,  tain,  that  the  deceased  died  without 
quod  accidit  et  destitute  testa-  a testament,  including  therein  the 
mento.  Use  ratione,  si  filius  ex-  case  of  the  testament  being  aban- 
heredatus  fuerit  et  extraneus  heres  dotted.  Thus,  if  a son  be  disinhe- 
institutus,  et  filio  mortuo  postea  rited  and  a stranger  be  instituted 
certum  fuerit  heredem  institutum  heir,  and  after  the  death  of  the  son 
ex  testamento  non  fieri  heredem,  it  becomes  certain  that  the  instituted 
aut  quia  noluit  esse  heres  aut  quia  heir  will  not  be  heir,  either  because 
non  potuit,  nepos  avo  suus  heres  he  is  unwilling  or  unable  to  be  so, 
existet;  quia  quo  tempore  certum  in  this  case  the  grandson  of  the  de- 
est  intestatum  deceases*  patrem-  ceased  becomes  the  suus  Acres  of  his 
familias,  solus  invenitur  nepos:  et  grandfather  ; for,  at  the  time,  when 
hoc  certum  est.  it  was  certain  that  the  deceased  died 

intestate,  there  exists  only  thegrand- 
child,  and  of  this  there  can  be  no 
doubt 

D.  xxxviii.  16.  1.  8 ; D.  xxxviiL  6,  7. 

8.  Et  licet  post  mortem  nvi  natua  8.  And  although  a child  be  horn 
sit,  tamen  avo  vivo  conceptua,  mor-  after  the  death  of  his  grandfather, 
tuo  patre  ejus  posteaque  deserto  avi  yet,  if  he  were  conceived  in  the  lil'e- 
testamento,  suus  heres  efficitur.  time  of  his  grandfather,  he  will,  if 
Plane,  si  et  conceptus  et  natus  his  father  be  dead,  and  his  grsnd- 
fuerit  post  mortem  avi,  mortuo  father's  testament  be  abandoned,  be- 
patre  suo  desertoque  jwstca  avi  come  the  nuns  Aces  of  his  grand- 
testamento,  suits  heres  non  existit,  father.  But  a child  both  conceived 
quia  nullo  jure  cognationis  patrem  and  born  alter  the  death  of  his 
aui  pntris  tetigit : sic  nec  Ole  est  grandfather,  could  not  become  the 
inter  liberos  avi,  quem  filius  eman-  suus  hares,  although  his  father  should 
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ripatns  adoptavorat.  Hi  autem,  die  and  the  testament  of  his  graud- 
cum  non  aint  quantum  ad  heredi-  father  be  abandoned ; because  he 
tatvru  liberi,  neque  bonorum  pos-  was  never  allied  to  his  grandfather 
sessionem  petete  possunt  quasi  by  any  tie  of  relationship.  Neither 
proximi  cognati.  llsec  de  suis  is  a person  adopted  by  an  ernan- 
neredibua.  cipated  son,  to  be  reckoned  among 

the  children  of  the  father  of  his 
adoptive  father.  And  not  only  are 
these  adoptive  children  of  an  eman- 
cipated aon  incapable  of  taking  the 
inheritance  as  children  of  the  de- 
ceased grandfather,  but  they  cannot 
demand  possession  of  the  goods  as 
the  nearest  cngnali.  Thus  much 
concerning  mi  heredet, 

D.  xxxviii.  16.  6,  7. 

9.  Emancipati  autem  liberi  jure  9.  Emancipated  children  by  the 
civili  nihil  juris  baWnt : neque  civil  law  have  no  right  to  the  in- 
enim  sui  heredea  sunt,  quia  in  heritances  of  their  father ; being  no 
potestate  parentis  esse  desierunt,  longer  under  the  power  of  their 
neque  ullo  alio  jure  per  legem  parent,  they  are  not  his  sui  heredet, 
Duodecim  Tsbularuin  vocantur ; nor  are  they  called  to  inherit  by  any 
sed  praetor  naturali  requitate  motns  other  right  under  the  law  of  the 
dat  eis  bonorum  possessionem  unde  Twelve  Tables.  But  the  praetor, 
liberi,  perinde  ac  si  in  potestate  obeying  natural  equity,  grants  them 
parentis  tempore  mortis  fuissent,  the  possession  of  goods  called  wide 
sive  soli  sint,  sive  cum  suis  heredi-  liberi,  as  if  they  had  been  under  the 
bus  concurrent.  Itaque  duobus  power  of  their  father  at  the  time  of 
libcris  extantibus,  emancipato  et  nis  death,  and  this,  whether  they 

?ui  tempore  mortis  in  potestate  stand  alone,  or  whether  there  are 
uerit,  fane  qnidem  is  qui  in  potes-  also  others,  who  are  mi  heredet. 
tnte  fuerit,  solus  jure  civili  lieres  Thus,  when  there  are  two  children, 
eat,  id  est,  solus  suna  heres  eat ; one  emancipated,  and  the  other 
sedcum  emancipates  beneficio  pric-  under  power  at  his  father's  death, 
tons  in  partem  admittitur,  evenit  the  latter,  bv  the  civil  law,  is  alone 
ut  suus  heres  pro  parte  heres  hat.  the  heir,  and  alone  the  tuiit  herct ; 

but,  as  the  emancipated  son,  by  the 
indulgence  of  the  printer,  is  admitted 
to  his  share,  the  suits  Acres  becomes 
heir  only  of  a part. 

Gat.  iii.  19.  25,  26;  D.  xxxviii.  6.  1. 

Not  only  emancipated  children,  but,  if  they  themselves  were 
dead,  their  children  conceived  after  the  emancipation,  had  the 
jjOHnessio  bonorum  given  them  by  the  praetor  (I).  xxxvii.  4. 
5.  1 ) ; and  a grandchild  conceived  before  the  emancipation,  and 
who  remained  in  the  power  of  the  grandfather,  was  allowed  to 
succeed  to  the  inheritance  of  the  emancipated  son.  The  praetor 
could  not  give  these  persons  the  title  of  ‘ heir,’  as  that  only 
belonged  to  those  who  received  it  from  the  jun  civile ; but  he 
gave  them  posxeasio  bonorum  for  part  of  the  inheritance  (pro 
parte).  Emancipated  children  were,  however,  obliged  to  bring 
into, and  add  to, the  inheritance  all  thepropertytheythemselves 
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possessed  at  the  time  of  the  father's  death  (collatiohonorum); 
because,  if  they  had  remained  in  the  family,  all  that  they  had 
acquired,  would  have  been  acquired  forth e paterfamilias,  and 
thus  have  formed  part  of  the  inheritance.  When  a person, 
after  a capitis  deminutio,  was  restitutus  in  integrum , he  also 
had  the  possessio  bonorum  given  him,  and  received  what  he 
would  have  had  if  his  disability  had  not  prevented  him  suc- 
ceeding as  suns  heres.  (D.  xxxvii.  4.  1.  9.) 

10.  But  those,  who  after  emanci- 
pation have  given  themselves  in 
adoption,  are  not  admitted  as  chil- 
dren to  the  possession  of  the  effects 
of  their  natural  father,  that  is,  if,  at 
the  time  of  his  death,  they  are  still 
in  their  adoptive  family.  But  if,  in 
the  lifetime  of  their  natural  father, 
they  have  been  emancipated  by  their 
adoptive  father,  they  are  then  ad- 
mitted to  receive  the  goods  of  their 
nntural  father  exactly  ns  if  they  had 
been  emancipated  by  him,  and  had 
never  entered  into  the  adoptive 
family.  Accordingly,  with  regard 
to  their  adoptive  father,  they  be- 
come from  that  moment  strangers  to 
him.  But  if  they  are  emancipated 
by  their  adoptive  father,  after  the 
death  of  their  natural  father,  they 
are  equally  considered  as  strangers 
to  their  adoptive  father ; and  yet  do 
not  gain  the  position  of  children 
with  regard  to  the  inheritance  of 
their  natural  father.  This  has  been 
so  laid  down,  because  it  was  un- 
reasonable that  it  should  be  in  the 
power  of  an  adoptor  to  determine 
to  whom  tho  inheritance  of  a natural 
father  should  belong,  whether  to  his 
children,  or  to  the  agnati. 

D.  xxxviii.  10.  4;  D.  xxxvii.  4.  0.  4. 

Until  the  time  of  Justinian,  an  adopted  son,  during  bis  con- 
tinuance in  his  adoptive  family,  had  no  right  of  succession  to 
his  natural  father,  but  was  a suns  heres  of  his  adoptive  father. 
If  he  left  the  adoptive  family  before  the  death  of  his  uatural 
father,  he  was  called  by  the  prastor  to  the  succession  of  his 
natural  father  as  a suvs  heres,  but  had.  of  course,  no  claim  on 
the  adoptive  father.  If  he  left  the  adoptive  family  after  the 
death  of  his  natural  father,  he  had  no  claim  to  the  succession 
of  either  natural  or  adoptive  father,  except  as  a engnatus  of  his 
natural  father.  Justinian,  as  we  have  seen  in  the  First  Book 
(Tit.  11.2),  altered  this,  and  the  adopted  son,  unless  adopted 


10.  At  hi  qui  emaneipnti  a pa- 
rente  in  adoptionem  se  dederunt, 
non  admittuntur  ad  bona  naturalis 
patris  quasi  liberi,  si  modo  cum 
is  moreretur  in  adoptiva  fnmilia 
sint ; nam  vivo  eo  niancipati  ab 
adoptive  patre,  perinde  admittun- 
tur ad  bona  naturalis  patris,  ac  si 
emancipate  ab  ipso  essent,  nec 
umquarn  in  adoptiva  familia  fuis- 
sent ; et  convenienter,  quod  ad 
adoptivum  patrem  pertinet,  extra- 
neorum loco  esse  incipiunt.  Post 
mortem  vero  naturalis  patris  eman- 
cipati  ab  adoptivo,  et  quantum  ad 
hunc  mque  extraneorum  loco  hunt, 
et  quantum  ad  naturalis  parentis 
bona  pertinet,  nibilo  mogis  libero- 
rum  gradum  nanciscuntur : quod 
ideo  sic  placuit,  quia  iniquum  erat 
case  in  potentate  patris  adoptivi,ad 
quos  bona  naturalis  patris  pertine- 
rent,  utrum  ad  liberos  ejus  an  ad 
agnatos. 
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by  an  ascendant,  never  lost  his  right  to  the  succession  of  his 
natural  father,  although  he  gained  a right  to  the  succession  ab 
intestate)  of  his  adoptive,  fat  her.  (See  paragr.  14.) 

11.  Minus  ergo  juris  habent  11.  The  rightsof  adopted  children 

adoptivi  quam  naturales : namque  are  therefore  less  than  those  of 
naturales  emancipati  beneficio  pne-  natural  children,  who,  even  after 
toris  graduni  liberorum  retinent,  emancipation,  retain  the  rank  of 
licet  jure  civili  perdunt;  adoptivi  children  by  the  indulgence  of  the 
vero  emancipati  et  jure  civili  per-  praetor,  although  they  lose  it  by  the 
dunt  graduni  liberorum,  et  a pne-  civil  law.  But  adopted  children, 
tore  non  adjuvantur,  et  recte  : when  emancipated,  lose  the  rank  of 
naturalia  enim  jura  civilis  ratio  children  bv  the  civil  law,  and  are 
perimere  non  potest,  nec  quia  de-  not  aided  bv  the  praetor.  And  the 
Mount  Bui  heredes  esse,  desinere  distinction  between  the  two  cases  is 
possunt  tilii  tilireve  nut  nepotes  very  proper,  for  the  civil  law  cannot 
neptesve  esse.  Adoptivi  vero  eman-  destroy  natural  rights ; and  children 
cipati  extraneorum  loco  incipient  cannot  cease  to  bosuns  and  daughters, 
esse,  quia  jus  nomenque  filii  filiieve  grandsons  or  granddaughters,  be- 
quod  per  adoptionem  eonsecuti  cause  they  may  cease  to  be  *«» 
sunt,  alia  civili  ratione,id  esteman-  her  rdf*,  llutadopted  children, when 
cipatione,  perdunt.  emancipated,  become  instantlystran- 

gers ; for  the  rights  and  title  of  son 
or  daughter,  which  they  have  only 
obtained  by  adoption,  may  be  de- 
stroyed by  another  ceremony  of  the 
civil  law,  that,  namely,  of  emanci- 
pation. 

Gal  i.  168. 

12.  Eadem  htec  observantur  et  12.  The  same  rules  are  observed 

in  ea  bonorum  possessions,  quam  in  the  possession  of  goods,  which 
contra  tabulas  testamenti  parentis  the  praetor  gives  contra  tabula « to 
liberis  praeteritis,  id  est,  neque  he-  children  who  have  been  passed  over, 
redibus  institutis  neque  ut  oportet  that  is,  who  have  neither  been  in- 
exheredatia  praetor  pollicetur;  nam  stituted  heirs,  nor  properly  dis- 
eos  quidem  qui  in  pote.-tate  parentis  inherited.  For  the  praetor  calls  to 
mortis  tempore  fuerunt,  et  eman-  this  possession  of  goods  those  chil- 
cipatos  vocat  praetor  ad  earn  bo-  dren  under  the  power  of  their  father 
norum  possessionem ; eos  vero  qui  at  the  time  of  nis  death,  and  those 
in  adoptiva  familia  fuerint  pur  hoc  also  who  are  emancipated  ; but  he 
tempus  quo  naturalia  parens  more-  excludes  those  who  were  in  an 
retur,  repellit.  Item  adoptivos  adoptive  family  at  the  decease  of 
liberos  emancipates  ab  adoptivo  theirnatural father.  So,too,ndopted 
patre,  sicut  ab  intestato,  ita  longe  children  emancipated  by  their  adop- 
minus  contra  tabulas  testamenti  tive  father,  as  they  are  not  admitted 
ad  bona  ejus  non  admittit;  quia  to  succeed  their  adoptive  father  ab 
desinunt  numero  liberorum  esse.  intestato,  much  less  are  they  admitted 

to  possess  the  goods  of  their  adop- 
tive father  contrary  to  his  testa- 
ment, for  they  cease  to  be  included 
in  the  number  of  his  children. 

D.  xxxviii.  C.  1.  6;  D.  xxxvii.  4.  6.  4. 

When  a testament  was  made,  but  a person  who  was  a suits 
heres,  or  who  was  raised  to  the  rank  of  a suits  heres,  was  not 
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expressly  disinherited  in  the  testament,  the  praetor  gave  him 
the  p088e88io  bonorum  contra  tabulas , i.  e.  coutrary  to  the 


testament. 

13.  Admonendi  tamen  ramus, 
eos  qui  iu  adopt iva  familia  Mint, 
quive  po*t  mortem  naturalis  paren- 
tis ab  adoptivo  patre  emaneipati 
fuerint,  intestato  parente  naturali 
mortuo,  licet  ea  parte  edicti  qua 
liberi  ad  bonorum  possessionem 
vocantur,  non  admittantur,  alia 
tamen  parte  vocari,  id  est,  qua 
cognati  defuncti  vocantur.  Ex 
qua  parte  ita  adniittuntur,  ai  neque 
aui  heredea  liberi  neque  emaneipati 
obstent,  neque  agnatus  quiuem 
ullusinterveniat;  ante  enim  pneior 
liberos  vocattam  suo*  heredea  quam 
emancipates,  deindelegitimos  here- 
des,  delude  proxinios  cognatos. 

Gal  iii.  31 ; 

1 4.  Sod  ea  omnia  antiqnitati  qui- 
dem  placuerunt,  a.iquam  autem 
emenuationem  a nostra  eonsiitti- 
tione  accepernnt,  quam  super  his 
personis  posuimus  qme  a patribus 
suis  naturalibusin  adoptionem  aliis 
dantur:  invenimus  etenim  non- 
nullos  casus,  in  quibus  filii  ct 
naturali  um  parentiara  successionem 
propter  adoptionem  amittebant,  et 
adoptions  facile  per  emancipationem 
soluta  ad  neutrius  patris  succes- 
aionem  vocabantur.  Hoc  solito 
more  corrigentes  constitutionem 
scripsimus  per  quam  detinivimus, 
quando  parens  naturalia  filium 
suiim  adoptandum  alii  dederit,  in- 
tegra  omnia  jura  ita  servari  atque 
ai  in  patris  naturalia  potest  ate 
permansisset,  nec  penitus  adopt io 
fui'Set  subsecuta,  nisi  in  hoc  t&n- 
tummodo  casu  ut  pnssit  ab  intes- 
tate ad  patris  adoptivi  venire  suc- 
cess one  in.  Testamento  autem  ab 
eo  facto,  neque  jure  civili  neque 
pnetorio  aliquid  ex  hereditate  ejus 
pensequi  potest,  neque  contra  tn- 
bulas  bonorum  posaessione  agnita, 
neque  inofficiosi  querela  institute: 
cum  noc  necessitas  patri  adoptivo 
imponitur  vel  heredem  eum  in- 
stituere  vel  exberedatum  facere, 


1 3.  It  is,  however,  to  be  observed, 
that  children  still  remaining  in  an 
adoptive  family,  or  who  have  been 
emancipated  by  theiradoptive  father, 
after  tne  decease  of  their  natural 
father,  who  dies  intestate,  although 
not  admitted  by  the  part  of  the 
edict,  calling  children  to  the  pos- 
session of  goods,  are  admitted  by 
another  part,  by  which  the  axpiati 
of  the  deceased  are  called.  They 
are,  however,  only  thus  admitted  in 
default  of  a » heredes.  emancipated 
children,  and  agnati.  For  the  pnetor 
first  calls  the  children,  both  the  *ui 
hcredes  and  those  emancipated,  then 
the  legittmi  heredes,  and  then  the 
cognati. 

D.  xxxvii.  16.  1. 

14.  Such  were  the  rules  that  for- 
merly obtained ; but  they  have  re- 
ceived some  emendation  from  our 
constitution,  relating  to  persons 
given  in  adoption  by  their  natural 
parents.  For  cases  have  occurred 
in  which  sons,  who  by  adoption  have 
lost  their  succession  to  their  natural 
parents,  and,  the  tie  of  adoption 
being  easily  dissolved  by  emancipa- 
tion. have  lost  the  right  of  suc- 
ceeding to  either  parent.  Correcting, 
therefore,  as  usual,  what  is  wrong, 
we  have  promulgated  a constitution, 
enacting  that,  when  a natural  father 
has  given  his  son  in  adoption,  the 
rights  of  the  son  shall  he  preserved 
exactly  as  if  he  had  still  remained 
in  the  power  of  his  natursl  father, 
and  no  adoption  had  taken  place ; 
except  only  in  this,  that  the  person 
adopted  may  succeed  to  his  adoptive 
father,  if  he  die  intestate.  Hut,  if 
the  adoptive  father  make  a testa- 
ment, the  adoptive  son  can  neither 
by  the  civil  law  nor  under  the  piie- 
torian  edict,  obtnin  any  part  of  the 
inheritance,  whether  lie  demand  pos- 
session of  the  effects  contra  tahulas, 
or  allege  that  the  testament  is  in- 
officious ; for  an  adoptive  father  is 
under  no  obligation  to  institute,  or 
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utpote  nullo  vinculo  naturali  eopu- 
Inluni,  uequc  si  ex  Snbiniano 
seniitiis-ci  nsulto  ex  tiibus  maribus 
fuerit  ndoptatus ; Dam  et  in  hujus- 
niodi  casu,nequequaitaei  seriatur, 
nec  ulln  actio  ad  ej  us  persecutiouem 
ei  competit.  Nostra  autem  eon- 
stitutione  except  us  est  is  quern 
parens  naturalis  adopt&nduiu  sus- 
cepeiit;  utroque  enim  jure  tain 
naturali  quam  legitimo  in  banc 
personam  concurreiite,  pristina  jura 
tali  adoptioni  servavimus,  quemad- 
nioduui  si  paterfamilias  se  dederit 
niTi'pandum:  qiuc  special  iter  et 
sigillatim  ex  prielatje  coustitutionis 
tenore  possuul  colligi. 


disinherit  his  adopted  son,  there 
being  no  natural  tie  between  them  ; 
not  even  if  the  adopted  son  baa  been 
chosen  among  three  brothers,  ac- 
cording to  the  grnnttm- conwUvm 
Suhiuianum,  for  even  in  this  case 
the  son  does  not  obtain  the  fourth 
part  of  hia  adoptive  father's  effects, 
nor  has  be  any  action  whereby  to 
claim  it.  Hut  persons  adopted  by 
an  nseendant,  are  excepted  in  our 
constitution;  for,  as  natural  and 
civil  rights  both  concur  in  their 
favour,  we  have  thought  proper  to 
preserve  to  this  adoption  its  effect 
under  the  old  Inw,  as  also  to  the 
arrogation  of  a paU-rfamiluu.  But 
this,  in  all  its  details,  may  be  col- 
lected from  the  tenor  of  the  above- 
mentioned  constitution. 


C.  viii.  47.  10,  pr.  1,  2,  3. 

Theophilus,  in  his  Paraphrase,  tells  us  that  when  a person 
adopted  one  of  three  male  children,  he  was  obliged,  by  the 
senatus-considtum  Sabininnum,  to  leave  him  a fourth  part 
of  his  property,  but  gives  no  reason  for  the  rule,  and  we  have 
no  means  of  ascertaining  what  the  true  reason  was.  Justinian 
did  away  with  the  provision  of  the  senatus-consuUvm,  because 
it  was  not,  under  his  legislation,  necessary  to  protect  specially 
the  person  thus  choseu,  inasmuch  as  no  adopted  child  lost  his 
share  of  his  inheritance  of  his  natural  father. 

Children  udopted  by  a stranger  were,  under  Justinian’s 
legislation,  not,  properly  speaking,  placed  in  the  rank  of  sui 
hcredes,  hut  were  sui  heredea,  for  the  adoption  had  no  effect 
on  their  position  in  their  natural  family.  The  effect  of  adop- 
tion was  destroyed,  not  its  results  specially  provided  agaiust. 


15.  Item  vetustns  exmtisculispro- 
genitos  plus  diligens,  solus  imputes 
qui  ex  virili  sexudescendunt.adsuo- 
rum  vucabat  gucccssionem,  et  juri 
ngmitoruin  eosanteponebiit ; imputes 
nutem  qui  ex  tiliabus  uali  sunt,  et 
prnneples  ex  neptibus,  cogiiatoriim 
loco  iiumcrans post  iignatoi  um  line- 
am  cos  vucabat,  tarn  in  avi  vel  pro- 
nvi  materuiquam  innviievel  proa  vim 
site  paterme  sive  inaternm  sueces- 
gionem.  Dili  autem  principe?  non 
paesi  sunt  talent  contra  naturain 
ln  juiiam  sine  competente  emenda- 
tione  relinquerc  : sed  cum  nepotis 
et  pronepotis  nomen  commune  est 
utrisque  qui  tam  ex  masculis  quam 


15.  The  ancient  law,  favouring  de- 
scendants from  males,  called  only 
grandchildren  so  descended,  to  the 
succession  as  mi  he>ed<s,  in  prefer- 
ence to  tiie  ai/tuiti,  while  grandchil- 
dren born  of  daughters,  aid  great- 
grandchildren bom  of  granddaugh- 
ters, weie  reckoned  among  coy nati, 
and  succeeded  only  after  the  nipuiti 
to  their  maternal  grandfather  and 
great-grandfatlmr,  or  to  their  grand- 
mother, or  great-grandmother,  ma- 
ternal or  paternal.  But  the  empe- 
rors would  not  suffer  such  a violence 
against  nature  to  continue  without 
an  adequate  alteration;  nndinasmuch 
as  the  name  of  grandchild  and  great- 
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ex  feminis  descendun  t,  ideo  enmdera 
grad  u in  et  ordinem  succession!*  eis 
donaverunt.  Sedutainpliusaliquid 
ait  cis  qui  non  solum  nattirte,  sed 
etiam  veteris  juris  suffragio  muni- 
untur.portiouemnepotumetneptum 
vel  demceps  de  quibus  supra  dixi- 
mus,  paulo  minuendam  esse  existi- 
mavcrunt:  ut  minus  tertiam  partem 
acciperent,  quam  mater  eorum  Tel 
avia  fuerat  acceptura,  vel  pater 
eorum  vel  avus  patemus  sive  nia- 
ternus,  quando  tetnina  mortua  sit 
cujus  de  hereditate  agitur;  iisque, 
licet  soli  sint,  adeuntibus  agnatos 
minime  vocabant.  Kt  quemadmo- 
dum  lex  Duodecim  Tabularunifilio 
mortuo  nepotea  vel  neptea,  prone- 
potes  vel  proneptes  in  locum  patris 
sui  ad  succeasionem  avivocat,itaet 
principalisdiapositio  in  locummatris 
sum  vel  avia:  eoscum  jam  designata 
partis  tertim  demiuutione  vocat. 


grandchild  ia  common,  as  well  to  de- 
scendants by  females,  as  by  males, 
they  pave  all  the  same  right  and 
order  of  succession.  But,thatpersons 
whose  privileges  rest  not  only  on  na- 
ture, but  also  on  the  ancient  law, 
might  enjoy  some  peculiarad  vantage, 
they  thought  it  right  that  the  por- 
tions of  grandchildren,  great-grand- 
children, and  other  lineal  descend- 
ants of  a female,  should  be  some- 
what diminished,  so  that  they  should 
not  receive  so  much  by  a third  part 
as  their  mother  or  grandmother 
would  have  received,  or,  when  the 
succession  is  to  the  inheritance  of  a 
woman,  as  their fatherorgrandfather, 
paternal  or  maternal,  would  have  re- 
ceived ; and,  although  there  were  no 
other  descendants,  if  they  entered  on 
the  inheritance,  the  emperors  did  not 
call  tile  agnail  to  the  succession.  And, 
as  upon  the  decease  of  a son,  the  luw 
of  the  Twelve  Tables  calls  the  grand- 
children and  great-grandchildren, 
male  and  female,  to  represent  their 
father  in  the  succession  to  their 
grandfather,  so  the  imperial  legisla- 
tion calls  them  to  take  in  succession 
the  place  of  their  mother  or  grand- 
mother, subject  only  to  the  above- 
mentioned  deduction  of  a third  part. 


C.  vi.  65.  0. 


This  section  contains  the  stihstance  of  a constitution  of 
the  Emperors  Theodosius,  Valentinian,  and  Arcadius.  (Cod. 
Theod.  v.  5.)  Justinian  here  says,  that  when  there  were  de- 
scendants by  a female  who  entered  on  the  inheritance,  the 
agnail  were  not  called  to  the  succession.  We  know,  however, 
from  the  code  itself,  that  the  agnati  had  a fourth  part  of  the 
inheritance,  as  a sort  of  Falcidia.  (See  next  paragr.) 


16.  Sed  nos,  cum  adhuc  dubitatio 
mane  bat  inter  agnatos  > t inemorntos 
nepotes,  quartern  partem  substantia) 
defuneti  ngnatis  sibi  vindicantibus 
ex  cujusdain  constitutionis  aucto- 
ritate,  meiuoratam  quidem  consti- 
tutionem  a nostro  codice  segregavi- 
mus,  neque  inseri  earn  ex  Theodo- 
siano  Codice  in  eoconeessimus.  Nos- 
tra autem  constitutioneproniulgata, 
toti  j uri  ej  us derogatum  est,  et  sanxi- 
mus,  tali  bus  nepotibus  ex  tilia  vel 
pronepolibus  ex  nepte  et  deinceps 


16.  But,  as  there  still  remained 
matter  of  dispute  between  the  agnati 
and  the  above-mentioned  grandchil- 
dren, the  aipiati  claiming  the  fourth 
part  of  the  estate  of  the  deceased  by 
virtue  of  a constitution;  we  have  re- 
jected this  constitution,  and  have  not 
permitted  it  to  be  inserted  into  our 
code  from  that  of  Theodosius.  And 
in  the  constitution  we  have  ourselves 
promulgated,  we  have  completelyde- 
parted  from  the  provisions  of  those 
former  constitutions,  and  have  enac- 
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ted  that  agnati  shall  take  no  part  in 
the  succession  of  the  deceased,  when 
there  are  grandchildren  born  of  a 
daughter, orgreat- grandchildren  born 
of  a granddaughter,  or  any  other  de- 
scendants from  a female  in  the  direct 
line ; as  those  in  a collateral  line 
ought  not  to  bo  preferred  to  direct 
descendants.  This  constitution  is  to 
prevail,  from  the  date  of  i ts  promulga- 
tion in  its  full  force,  as  we  here  again 
enact.  And  as  the  old  law  ordered, 
that  between  the  sons  of  the  deceased 
and  his  grandsons  by  a son,  every 
inheritance  should  be  divided  per 
ttiijK*,  and  not  per  capita,  so  we  also 
ordain,  that  a similar  distribution 
shall  be  made  between  sons  and 
grandsons  by  a daughter,  and  be- 
tween grand  sons  and  granddaughters, 
great-grandsons  and  great-grand- 
daughters, and  all  other  descendants 
in  a direct  line  ; so  that  the  children 
of  either  branch  may  receive  tho 
share  of  their  mother  or  father,  their 
grandmother  or  grandfather,  without 
any  diminution;  and,  if  of  the  one 
branch  there  should  be  one  or  two 
children,  and  of  theother  branch  three 
or  four,  then  the  one  or  two  shall 
have  one-half,  and  the  three  or  four 
the  other  half  of  the  inheritance. 

C.  vi.  65.  12. 

Those  who,  not  being  sui  heretlee,  were  admitted  to  rank  as 
such,  were  not  necessarii,  They  could  accept  the  inheritance 
or  not,  which  they  only  acquired  when  they  entered  on  it,  Us 
adeuntibus.  (Paragr.  15.) 

The  changes  in  the  succession  of  the  sui  heredes  were 
these  : — 

1.  Those  at  the  time  of  his  death  in  the  power  of  the  de 
cujus  (i.e.  the  person  of  whose  inheritance  we  are  speaking), 
succeeded  as  sui  heredes  under  the  law  of  the  Twelve  Tables. 

2.  The  preetor,  by  giving  them  the  possessio  bonorum,  placed 
in  the  rank  of  sui  heredes  the  following  classes  of  persons:  (1 ) 
emancipated  children,  and  (2),  if  the  emancipated  father  was 
dead,  grandchildren  conceived  after  his  emancipation,  or  (3), 
if  the  de  cujus  were  the  emancipated  son,  grandchildren  con- 
ceived before  the  emancipation  of  the  father,  and  (4),  sui 
heredes  deprived  of  the  power  of  inheriting  by  a capitis  demi- 
nutio,  but  afterwards  restitute  in  integruvi. 

3.  A constitution  of  Theodosius  permitted  the  children  and 


superstitibus,agnatosnul]ani  partem 
mortui  successionis  sibi  vindicare  : 
ne  hi  qui  ex  transverse  lineaveniunt, 
potiorea  iishabeantur  qui  recto  jure 
descendunt.  Quam  constitutionem 
noetram  obtinere  secundum  sui  vi- 
gorem  ettemporaet  nunc  sancimus: 
ita  tamen  ut,  queinndmodum  inter 
tilios  et  nepotes  ex  lilio  antiquitas 
statuit  non  in  capita  sed  in  stirpea 
dividi  kereditatem,  similiter  nos 
inter  filios  et  nepotes  ex  lilia  distri- 
butionem  fieri  jubemua,  vel  inter 
omnes  nepotes  et  neptes  et  alias  de- 
inceps  personas,  ut  utraque  progeni- 
es matris  sine  vel  patris  aviie  vel  avi 
portionem  sine  ulla  deminutione 
consequatur ; ut  si  forte  unus  vel 
duo  ex  una  parte,  ex  altera  tres  aut 
quatuor  extent,  units  aut  duo  dimi- 
diam,  alteri  tres  autquatiioralteruin 
diuiidioin  bereditatis  kabeant. 
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descendants  of  deceased  daughters  to  succeed  to  the  portion 
their  mother  would  have  received  as  suits  keres,  giving  up 
one-third  of  it  if  there  were  other  sui  keredes,  and  one-fourth 
if  there  were  only  agnati,  who  would  share  the  inheritance 
with  the  mother. 

4.  Under  Justinian,  adoption  by  a stranger  ceased  to  have 
any  effect  upon  the  positiou  of  the  person  adopted  in  his 
natural  family  ; and  the  persons  referred  to  in  the  constitution 
of  Theodosius  just  mentioned  succeeded  to  the  whole  share  of 
the  deceased  daughter  without  any  deduction. 


Tit.  II.  DE  LEGITIMA  AGNATORUM  SUC- 
CESSIONE. 


Si  nemo  sum  here*,  vel  eorum 
quos  inter  sues  heredes  praetor  vel 
constitutione*  voeant,ex  tat  qui  suc- 
ceasinnem  quoqno  tuodo  ampierta- 
tur,  tune  ex  lege  Duodecim  Tabula- 
rum  ad  agnatum  proximum  perlinet 
hereditas. 


When  there  is  no  mns  here*,  nor 
any  of  those  persons  called  bv  the 
prretororthe  constitutions,  to  inherit 
with  mi  hercdcs.  to  take  the  succes- 
sion in  any  way,  the  inheritance, 
according  to  the  law  of  the  Twelve 
Tables,  belongs  to  the  nearest  ag- 
tuilus. 


Gai.  iii.  9. 


All  persons  were  agnati  who,  descended  from  a common 
ancestor,  would,  if  that  ancestor  had  lieeu  living,  have  been  in 
his  power.  The  at u heredes  were  thus  agnati  ; but  as  they 
had  the  title  of  sui  heredes  peculiar  to  themselves,  only  those 
agnati  received  the  name  of  agnati  who  were  connected  with 
the  de  cujus  by  a collateral  line. 


1.  Sunt  autom  agnati,  ut  p imo 
quoque  libro  tradidimus,  cognati 
per  virilisscxus  personas  cognation! 
juncti,  quasi  a patrecognati:  itaque 
eodem  patre  nati  fratres  agnati  sibi 
sunt,  qui  et  consanguinei  vocantur, 
nee  requiiilur  an  eiiatn  esindem 
mat  re  m habuerint.  Item  patruus 
f rati  is  tilio  et  invicem  is  illi  agnatus 
est.  Eodein  numero  sunt  fratres 
patruelcs,  id  est,  qui  ex  duolius  fra- 
tribus  procreati  sunt,  qui  etiam  con- 
sohrini  vocantur : qua  ratione  etiam 
ad  plures  gradus  agnationis  perve- 
nire  poteiinius.  li  quoque  qui  post 
mortem  patiis  nascuntur,  juracon- 
sanguinitatis  nanciscuntur.  Non 
tamen  omnibus  simul  agnatie  dst 
lex  bereditatem  ; sed  ils  qui  tunc 


1.  Agnati,  as  we  have  explained  in 
the  First  Book, are  those  cognati  who 
are  related  through  males,  that  is, 
are  coi/nati  by  the  father  ; and  there- 
fore brothers,  who  are  t he  sons  of  the 
same  father,  are  agnati  to  each  other 
(they  sre  also  called  conxanguinei), 
and  it  does  not  make  any  difference 
whether  they  have  the  same  mother. 
An  uncle  is  also  agnalui  to  iiis 
brother’s  son,  and  vice  versa,  the 
brother’s  son  to  his  paternal  uncle. 
S e also  fratres  }>atnleles,  that  is,  1 lie 
children  of  brothers  (also  called  cim- 
sobrini).  are  likewise  ngnati.  We  may 
thus  reckon  many  degrees  of  agna- 
tion : children,  too,  who  are  born  after 
the  decease  of  their  father,  obtain  the 
rights  of  consanguinity.  The  law 
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proximiora  gradu  aunt,  cum  ccrtum 
esse  eceperit  aliquem  intestutum  de- 
cesaiese. 


Gai.  i.  156 

2.  Ter  ftdoptionem  quoqite  agna- 
tionisjus  consistit,  veluti  inter  tiliog 
naturalfg  et  pus  quo*  paler  eormn 
adoptavit;  nec  dubiuin  est  quin 
mprie  consanguinei  appelhntur. 
tein,  si  quis  ex  ceteris  agnatic, 
veluti  frater  ant  patrons,  aut  deni- 
que  is  qui  longiore  gradu  est.  adop- 
taverit  aliqiiem,  agnates  inter  buos 
esse  non  dubitatur. 


3.  Ceterum  inter  masetilos  qui- 
dem  agnationis  jurehereditas.ctmm 
longirsimo  grade,  ultro  citroque  ca- 
pitur:  quod  ad  feminas  vero  ita 
plaeebat,  ut  ipase  cnnsanguinitatis 
juretantum  caniant  heieditatem,  si 
sorores  sint.  nlterius  mm  variant; 
niasi-uli  autein  ad  earutn  hereditates, 
etiamsi  longisaimn  gradu  sint,  ad- 
niittantur.  Qua  de  causa,  fratris  tui 
aut  patrui  tui  tiliie  vel  amitce  tun: 
bereditas  ad  te  peninet,  lua  vero 
ad  il)a«  non  pertinebat:  quod  ideo 
ita  constitutum  erat,  quia  comnto- 
diusvidebatur  ita  jura  constitui.  ut 
plerunique  hereditates  ad  maaeulng 
contiuerent  Sed  quiasane  iniquum 
erat  in  universum  eas  quasi  extra- 
neas  repelli,  praetor  eas  ad  bonorum 
possessionem  adniittit  ea  p irto  qua 
proxiniitatis  nomine  bonorum  pos- 
sessionem pollicetur : ex  qua  parte 
ita  scilicet  admittuntur,  si  neque 
agnatus  ullus,  neque  pmxiuiior 
cognatus  interveniat.  Et  heec  qui- 
dem  lex  DuodecimTabularimi  nullo 
modo  introduxit  ;sed  simplicitatcm 
legibus  amicara  amplexa,  simili 
niodo  unities  agnates  give  nuisculos. 
give  feminas  cujuscumqtie  grades, 
ail  siniiiitudinem  suorum,  inviceiu 
ad  successionem  vocabat.  Media 
autem  jurisprudents.  qmo  erat  lege 
Duodevim  Tabu larum junior  impe- 
rial i autem  dispoeilioue  anterior, 
Biibtilitate  quadiun  excogitata  prie- 
fatam  dill'ereutiaui  inducebat,  et 


does  not,  however,  giTe  the  inherit- 
ance to  all  the  aynati,  but  to  those 
only  who  are  in  the  nearest  degree, 
at  the  time  that  it  becomes  certain 
that  the  deceased  has  died  intestate. 
: iii.  10,  11. 

2.  The  right  of  agnation  arises  also 
through  adoption  ; thus  the  natural 
and  adopted  sons  of  the  same  father 
Hie  aynati.  And  such  persons  are 
without  doubt  properly  included  in 
the  term  conmnyninei.  Also,  if  one 
of  your  aynati,  as,  for  example,  a 
brother,  a paternal  uncle,  or  any 
other  aynatat,  howeverremote,  adopt 
any  one,  then  the  person  so  adopted 
is  undoubt*  dly  to  be  reckoned  among 
your  aynati. 

3.  Agnation  gives  males,  however 
distant  in  degree,  reciprocal  rights  to 
the  succession  to  inheritances.  But  it 
has  been  thought  right  that  females 
should  only  inherit  by  title  of  consan- 
guinity if  they  were  sisters,  and  not, 
if  in  a more  remote  degree  ; while 
their  male  aynati,  in  howeverremote 
a degree,  were  admitted  to  succeed  to 
them.  Thus,  the  inheritance  of  vour 
brother's  daughter,  orof  thedaughter 
of  your  pat  msl  uncle  or  aunt,  will 
belong  to  you ; lmt  not  your  inherit- 
ance to  them.  This  distinction  was 
made,  because  it  seemed  expo  lient 
t at  the  law  should  be  so  ordered, 
that  inheritances  should  lor  the  most 
part  fall  into  the  possession  of  males. 
But  as  it  was  contrary  to  equity  tb  it 
females  should  be  thus  almost  wholly 
excluded  as  strangers,  the  praetor 
admits  them  to  tile  possession  of 
goods  promised  by  his  edict,  on  ac- 
count of  proximity;  but  they  are  i nly 
admitted  if  there  is  no  aynatwi,  nor 
any  nearer  cognatun.  The  law  of  the 
Twelve  Tables  did  not  introduce  any 
of  these  distinctions  ; but  with  the 
simplicity  proper  to  all  legislation, 
called  theu  nati  of  either  sex,  or  any 
degree,  to  a reciprocal  succession,  in 
thesarae  niann-r  iUS  mi  hernia*.  It  was 
an  intermediate  jurisprudence  poste- 
rior to  the  law  of  the  Twelve  Tables, 
but  prior  to  the  imperial  constitu- 
tions. that  in  a spirit  of  subtle  in- 
genuity introduced  this  distinction, 
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penituscasasuccessioncagnatorum  and  entirely  excluded  females  from 
repcllebat : oinni  alia  successions  the  succession  of  agnati,  no  other 
ineognitA,  donee  pnetores  paulatim  method  of  succession  being  then 
asperitatem juris  cdviliscorrigentes,  known,  until  the  praetors,  correcting 
sive  quod  deerat implentes,  humano  by  degrees  the  asperity  of  the  civil 
propositoaliumordinemsuisedictis  law,  or  supplying  what  was  defi- 
addiderunt,  et  cognationis  linea  cient,  were  toil  by  their  feeling  of 
proximitatis  nomine  introducta  per  equity  to  add  in  their  edicts  a new 
bonorum  possessionem  eas  adjuva-  order  of  succession.  The  line  of 
bant,  et  pnllicebantur  his  bonorum  cognati was  admitted  according  to  the 
possessionem  qure  unde  cognati  ap-  degrees  of  proximity,  and  relief  was 
nellatur.  Nos  vero  legem  Duodeciin  thusaflbrdedtofeinalesbytheprretor 
Tabularum  sequentes,  et  ejus  yes - giving  them  the  possession  oi  goods 
tigia  in  hac  parte  conservantes,  called  uruie  cognati.  But  we,  turning 
laudamus  quiuein  pnetores  sure  to  the  law  of  the  Twelve  Tables,  and 
humanitatis,  non  tamen  eos  in  pie-  following  in  its  steps,  in  our  legisla- 
nuin  cans®  mederi  invenimus:  tion  on  this  point,  praise  the  kind 

qusre  etenim  uno  eodemque  gradu  feeling  of  the  pnetors,  but  cannot 
naturali  concurrente,  et  agnationis  think  tbev  have  provided  a complete 
titulis  tam  in  masculis  quam  in  fe-  remedy  for  the  evil.  Why,  indeed, 
minis  requa  lance  cons  ti  tut  is,  mas-  when  males  and  females  are  placed 
culis  quidem  dabatur  ad  succes-  in  the  same  degree  of  natural  rela- 
sionem  venire  omnium  agnatorum,  tionship,  and  have  equally  the  title 
ex  agnatis  autem  mulieribus  nulli  ofagnation,shouldmalesbepcnnitted 
penitus,  nisi  soli  sorori,  ad  agnato-  to  succeed  to  all  their  agnati,  while 
rum  successionem  patebat  aditus?  females,  with  the  single  exception  of 
Id«*o  in  plenum  omnia  redueentes  sisters,  are  entirely  excluded  ? We 
et  ad  jus  Duodecim  Tabularum  therefore, making  a complete  change, 
earndem  dispositionem  exrequantes,  and  returning  to  the  law  of  the 
nostra  constitutions  sanximus,  om-  Twelve  Tables,  have  declared  by  our 
nes  legitimes  personas,  id  est,  per  constitution,  that  all  legifimapenome, 
virileni  aexum  desccndentes,  sive  that  is,  descendants  from  males, 
maaculini  generis  sive  feminini  sint,  whether  themselves  male  or  female, 
siniili  modo  ad  jura  successionis  shall  be  equally  called  to  the  rights 
legitimre  ab  intestate  vocari  secun-  of  succession  ab  intrstato,  according 
dum  sui  gradus  prrerogativam,  nee  to  the  proximity  of  their  degree  and 
ideo  excludendas  quia  consanguini-  that  females  shall  not  be  excluded 
tatiB  jura,  sicut  germanre,  non  ha-  on  the  ground  that  none  but  sisters 
bent.  have  the  right  of  consanguinity. 

Gai.  iii.  14.  23.  29 ; C.  vi.  68.  14. 

The  medi  a jurisprudent  ia  here  spoken  of  consisted  of  the 
opinions  of  the  jurtsprudentes,  who  extended  the  principle  of 
the  lex  Voconia,  which  limited  the  succession  of  females  tinder 
a testament  (see  Bk.  ii.  Tit.  14.  pr.)  to  their  succession  ab 
intestato.  Fcemince  ad  hereditatee  legitimas  ultra  coma n- 
guineas  successionem  non  admittuntur.  Idque  jure  civili 
Voconia  rations  videtur  effectum.  (Pacl.  Sent.  4.  8.  22.) 
Thus  a distinction  was  made  among  the  agnati  themselves 
and  the  coneanguinei , that  is,  agnati  in  the  second  degree  ; 
or,  in  other  words,  brothers  and  sisters,  natural  or  adoptive,  of 
the  de  cujus,  were  made  into  a class  apart  and  distinguished 
from  the  agnati  properly  so  called.  Consanguineus,  when 
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used  to  mark  off  a particular  class  of  the  agnail , merely 
means  children  of  the  same  father,  without  any  reference  to 
the  mother  at  all,  and  not,  as  it  generally  does,  * children  of 
the  same  father,  and  not  of  the  same  mother.’ 

4.  We  have  also  thought  fit  to  add 
to  our  constitution,  that  one  whole 
degree,  but  only  one,  shall  be  trans- 
ferred from  the  line  of  coytuxti  to  the 
legal  succession.  Not  only  the  son 
aud  daughter  of  a brother,  as  we  have 
just  explained,  shall  be  called  to 
the  succession  of  their  paternal  uncle, 
but  the  son  or  daughter  of  a sister, 
though  she  is  only  bv  the  same 
father  or  only  by  the  same  mother, 
but  no  one  in  a more  distant  de- 
gree than  a son  and  daughter  of 
such  a sister,  may  also  be  admitted 
to  the  succession  of  their  maternal 
uncle.  Thus,  when  a person  dies 
who  is  a paternal  uncle  to  the  chil- 
dren of  Lis  brother,  and  maternal 
uncle  to  the  children  of  his  sister, 
then  the  children  of  either  branch 
succeed  exactly  as  if  they  were  all 
descendants  from  males,  and  had  a 
right  by  law  to  the  succession.  But 
this  is  only  if  the  deceaeed  leaves  no 
brother  or  sister,  for  if  he  leaves  any, 
and  they  accept  the  inheritance,  the 
more  remote  degrees  are  entirely  ex- 
cluded from  the  inheritance,  as  it  is 
to  be  divided  in  this  instance  per 
capita  and  not  per  ttirpet. 

C.  vi.  68.  14.  1. 

The  children  of  a sister,  although  only  conmnguinea,  that 
is,  having  the  same  father,  or  uterina , having  the  same  mother, 
were  thus  admitted  to  the  succession  as  agnati.  We  might 
gather  from  this  that  uterine  brothers  and  sisters  themselves 
were  admitted,  although  it  is  not  expressed  in  the  text.  The 
Code  contains  a constitution  of  Justinian  (C.  vi.  56.  7)  ex- 
pressly admitting  them.  The  changes  in  the  law  with  respect 
to  the  admission  of  brothers  and  sisters  and  their  children  as 
agnati  were  as  follows: — In  A.n.  498  Anastasius  gave  the 
rights  of  agnation  to  emancipated  brothers  and  sisters,  except 
that  they  only  received  three-fourths  of  what  they  would  have 
had  if  they  had  remained  in  the  family.  (See  Tit.  5.  1.)  The 
children  of  emancipated  brothers  and  sisters  still  remained 
cognati  only.  Justinian  gave  the  rights  of  agnation,  in  A.n. 
528,  to  uterine  brothers  and  sisters.  (C.  vi.  56.  7);  and  in 


4.  Hoc  etiam  addendum  nostra 
constitution:  existimavimus,  ut 

transferatur  units  tantummodo  gra- 
des a jure  cognationis  in  legitimam 
sticceasionem  : ut  non  solum  fratris 
filius  et  filia,  secundum  quod  jam 
definivimus,ad  successionem  patrui 
sui  vocentur,  sed  etiam  germ  ante 
consanguine®  vel  sororis  uterin® 
filius  et  filia  soli,  et  non  deinceps 
person®,  una  cum  his  ad  jura  avun- 
culi  sui  perveniant ; et  mortuo  eo 
qui  patruus  quidem  est  sui  fratris 
filiis,  avunculus  autem  sororis  Bute 
eoboli,  simili  modo  ab  utroque 
latere  succedant,  tamquam  si  omnes 
ex  masculis  descendentes  legitimo 
jure  veniant,  scilicet  ubi  frater  et 
soror  superatites  non  sunt,  nis 
ctenim  personis  pracedentibus  et 
guccessionem  admittentibus,  ceteri 
gradus  remanent  penitus  semoti, 
videlicet  hereditate  non  ad  stirpes 
sed  in  capita  dividenda. 
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A.D.  532,  to  the  children  of  uterine  sisters  (C.  vi.  58.  14.  1); 
and  though  the  children  of  uterine  brothers  are  not  mentioned 
in  the  constitution,  tkev  must  undoubtedly  have  been  placed  in 
the  same  position.  Finally,  in  a constitution  dated  October, 
a.d.  534  (C.  vi.  58.  15),  and  therefore  subsequent  to  the  pro- 
mulgation of  the  Institutes,  Justinian  admitted  as  agnati 
emancipated  brothers  and  sisters  without  any  deduction  of  a 
fourth,  uterine  brothers  and  sisters,  and  nephews  and  nieces 
being  the  children  either  of  emancipated  or  uterine  brothers 
and  sisters.  After  that  constitution  there  were  not,  therefore, 
any  but  agnati  in  the  second  degree,  nor  any  in  the  third 
degree  except  the  uncles  and  aunts  of  the  (le  cujus. 

Af/natwum  hereditates  dividuntur  in  capita.  (Ulp.  Reg. 
26.  4.)  There  was  no  division  per  utirpe «,  wh  ch  was  originally 
only  a consequence  of  the  patria  potestas,  in  the  succession 
of  agnati.  If  one  of  those  in  any  degree  of  relationship 
was  dead,  his  representatives  did  not  take  his  share,  lie 
was  entirely  passed  over,  and  the  others  in  that  degree  of 
relationship  were  alone  called  to  the  succession. 

Agnati  were  spoken  of  as  legitimi  he  redes,  because  the 
inheritance  was  given  to  them  by  the  law  of  the  Twelve 
Tables,  whereas  the  cognati  only  received  it  from  the  p net  or. 


6.  Si  plures  sint  gradus  agna- 
toruni,  ap-  rto  lex  Diiodecitn  Tabu- 
lsriiiu  provinmin  vocal.  Itaquesi 
(verbi  gratia)  sit  defuncti  f rater  et 
alterius  fratris  tilius  nut  patruus, 
frater  potior  liabetur.  Et  qiainvts 
singular!  numem  usalex  proximum 
voeet,  taiu.rn  dubiuin  non  eat  quin, 
et  si  plures  sint  ejusdem  gradus, 
omnes  admittantur : nsm  et  proprie 
proximus  ox  pluribtis  gra.iil.ua  in- 
telligitur,  et  tauten  non  dubium  ost 
quin,  licet  anus  sit  gradus  agna- 
torum,  pertineat  ad  eos  hereditas. 


Gat. 

0.  Proximus  autem,  si  quidem 
nullo  testamento  facto  quisq  uam  d<- 
eosserit,per  hoc  tempns  reqniritur, 
quo  mortuus  est  is  cujusde  heredi- 
tate  quicritur.  Quod  si  facto  ie-ta- 
mento  qitisquani  docesserit,  per  hoc 
tempos  roquiritur,  quo  certmn  esso 
cthperit  nullum  “i  testameiito  he- 
redemextiturum;  tunc  eniiu  proprie 


5.  When  there  are  many  degrees 
of  n/fnnli,  the  law  of  ttie  Twelve 
Tables  expressly  calls  the  nearest; 
if,  for  exam  pie,  tliore  is  a brother  of 
the  deceased,  and  a son  of  another 
brother,  or  a paternal  uncle,  the  bro- 
ther is  preferred.  And,  although  the 
law  of  the  Twelve  Tables  calls  the 
nearest  uyna'in  (in  the  singular  num- 
ber), yet  without  doubt,  if  there  be 
several  in  the  same  degree,  they 
ought  all  to  be  admitted  And,  al- 
though properly  by  the  nearest  de- 
gree must  be  understood  the  nearest 
of  several,  yet,  if  all  the  atjnati  are 
in  the  same  degree,  the  inheritance 
undoubtedly  belongs  to  them  all. 

iii.  15. 

6.  When  a man  dies  without  a 
testament,  the  nearest  mjnatiu  is  the 
agnn'ut  who  is  nearest  at  the  time  of 
thedeathof  the  decea-ed.  But,  if  he 
dies  after  having  mode  a testament, 
then  he  is  the  nearest  who  is  so  when 
it  becomes  certain  that  there  will  he 
no  testamentary  heir;  for  it  is  only 
then,  that  a man  who  has  made  a 
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qtiisque  intestate  deceaeisse  intelli-  testament  can  be  said  to  hare  died 
gitur.  Quod  quidcin  aliquando  intestate,  and  this  sometimes  is  un- 
Fongo  tempore  declaratur ; in  quo  certain  for  a long  time.  Meanwhile, 
spatio  temporis  wepe  accidit,  ut  the  nearest  agruilut  may  die,  and 
proximiore  mortuo  proximus  esse  some  one  become  the  nearest  who 
mcipiat,  qtii  moriente  testatore  non  was  not  so  at  the  death  of  the  testa- 
erat  proximus.  tor. 

Gil.  iii.  13. 

7.  Placebat  autem  in  eo  genere  7.  But  it  was  settled,  that  in  this 
percipiendarum  hereditatum  sue-  order  of  succession  there  should  be 
cessionem  non  esse,  id  eat,  ut  quam-  no  devolution,  so  that  if  the  nearest 
vis  proximus  qui,  secundum  eaquse  agnatiu,  called  in  the  manner  we  have 
diximus,  vocatur  ad  hereditatem,  mentioned  to  the  inheritance,  either 
autspreverithereditatem,  nut  ante-  refused  it,  or  died  before  he  entered 
quam  adeat  decesserit,  nihilo  magis  on  it,  his  own  legal  heir  was  not 
legitimo  jure  sequentes  admittan-  thereby  admitted  to  succeed  him. 
tur.  Quod  iterum  pnetores  imper-  Here,  too,  the  praetors,  though  not 
fectojureeorrigentes,  non  in  totum  introducing  a complete  reform,  did 
sine  adminiculo  relinquebant ; sed  not  leave  the  agnati  wholly  without 
ex  cognatorum  ordine  eos  vocabant,  rel  ef,  but  ordered  that  they  should 
utpoto  agnationis  jure  eis  recluso.  be  called  to  the  inheritance  as  oog- 
Sed  nos  nihil  deease  perfectissimo  nati,  since  they  were  debarred  from 
juri  cupientes,  nostra  constitutions  the  rights  of  agnation.  But  we,  de- 
quamdejurepatronatushumanitate  sirous  that  our  law  should  be  as  com- 
suggerente  protulimus,  sanxiinus  plete  as  possible,  have  decided  by  our 
siu  ceasioneni  in  agnatorum  heredi-  constitution,  which  in  our  goodness 
tatibus  non  esse  eis  dencgaiidam;  we  published  concerning  the  right  of 
cum  satis  absurdum  erat,  quod  cog-  patronage,  that  a devolution  in  the 
natia  a praetore  apertum  est,  hoc  succession  shall  not  be  denied  to 
agnatis  esse  reclusum,  maxiine  cum  agnati.  It  was  indeed  absurd,  to  re- 
in onere  quidetn  tutelarum  et  proxi-  fuse  them  a right  which  the  praetor 
mo  gradu  deticiente  sequens  succe-  gave  to  cognati,  especially  as  the  bur- 
dit,  et  quod  in  onere  obtinebat,  non  den  of  tutelage  devolved  on  the 
erat  in  lucre  permissum.  second  degree  of  agnati,  if  there  was 

a failure  of  the  first ; and  thus  the 
principle  of  devolution  was  admitted 
to  impose  burdens,  and  was  not  ad- 
mitted to  confer  advantages. 

Gai,  ii.  12.  22.  26.  28. 

In  hereditate  legit ima  successioni  locus  non  est.  (Paul. 
Sent.  4.  23.)  The  situs  heres  or  sui  heredes  in  the  nearest 
degree  became  heirs  by  force  of  law.  They  could  not  help 
becoming  so.  But  as  to  those  who  were  only  allowed  to  rank 
among  the  sui  heredes  without  being  strictly  speaking  sui 
heredes , if  those  in  the  nearest  degree  refused  to  accept  the 
inheritance,  or  died  before  entering  on  it,  the  succession  did 
not  devolve  upon  any  other  sui  heredes , but  went  at  once  to 
the  agnati.  If,  in  this  case  or  any  other,  the  nearest  agnatus 
refused  or  died  before  entering  on  the  inheritance,  the  suc- 
cession passed  to  the  cognati  without  first  devolving  on  any 
of  the  more  remote  agnati.  Justinian  alters  this  ; and  under 

n B 
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his  system  there  was  a devolution  of  the  succession  to  the 
agnati,  and  therefore  probably  to  those  ranked  among  the 
sui  heredes. 

8.  Ad  legitimam  sucressionem  8.  An  ascendant  also  is  called  to 
nihilominus  vocatur  etiara  parens  the  legal  succession  who  has  einanci- 
qui  contract*  fiducia  tilium  vel  pated  a son,  a daughter,  a grandson, 
nliam,nepotem  vel  neptem  ac  dein-  a granddaughter,  or  other  descendant 
ceps  emancipat.  Quod  ex  nostra  under  a fid  uciary  agreement.  And  by 
constitutions  omnimodo  indicitur,  our  constitution,  every  emancipation 
ut  emancipationes  liberorum  sem-  is  now  considered  to  have  been 
per  videantur  contract*  fiducia  made  under  mich  an  agreement,  while 
fieri ; cum  apud  antiques  non  aliter  among  the  ancients  the  ascendant 
hoc  obtinebat,  nisi  specialiter  con-  was  never  called  to  the  succession 
tract*  fiducia  parens  manumiaisset.  unless  he  had  expressly  made  this 

agreement  at  the  time  of  the  eman- 
cipation. 

D.  xxxviii.  10. 10;  C.  viii.  48.  6. 

Under  the  old  law,  the  ascendant  had  nothing  to  do  with  the 
succession  ab  intestato  of  his  descendant ; for  if  the  descend- 
ant were  in  the  power  of  the  ascendant,  the  latter  took  all  the 
property  of  which  the  former  could  dispose,  but  did  not,  as 
belonging  to  him  by  right,  of  his  patria  potestas.  If  the  de- 
scendant were  emancipated,  he  was  no  longer  in  the  family  of 
the  ascendant.  The  emancipated  son,  in  short,  had  no  agnati ; 
and  in  default  of  sui  heredes  the  inheritance  went  to  his  patron, 
that  is,  to  the  person  who  bail  emancipated  him.  This  was  the 
fictitious  purchaser  (see  Introd.  sec.  42),  unless  the  ascendant 
who  emancipated  him  made  an  agreement  (contracta  fiducia) 
with  the  purchaser,  by  which  the  purchaser  made  himself  a 
trustee  of  the  right  of  patronage  for  the  ascendant.  If  this 
was  done  the  ascendant  succeeded  in  default  of  sui  heretics. 

By  the  later  imperial  constitutions  three  changes  were  made 
in  the  position  of  the  ascendant.  First,  by  a constitution  of 
Theodosius  and  Valentinian  (C.  vi.  61.  3),  and  subsequently 
of  Leo  and  Anthemius  (C.  vi.  61.  4),  and  lastly  of  Justinian 
(C.  vi.  59.  1 1),  in  the  case  of  goods  coming  to  a son  from  his 
mother,  the  order  of  succession  was  thus  fixed : 1st,  his  children 
and  other  descendants  were  admitted ; 2ndly,  his  brothers  and 
sisters,  whether  of  the  whole  or  the  half  blood ; 3rdly,  his 
nearest  ascendant,  i.  e.  bis  father,  was  preferred  to  his  grand- 
father. 

Secondly,  Justinian,  as  we  have  seen  in  the  12th  Title  of  the 
Second  Book,  arranged  the  order  of  succession  to  the  peculium 
of  a son,  placing  first  the  children,  then  the  brothers  and  sisters, 
and  lastly  the  father.  But  in  this  case  the  father  was  not  pre- 
ferred to  the  grandfather ; for  the  ascendant  did  not  really  take 
in  this  instance  ab  intestato,  but  * jure  communi i.  e.  the 
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claims  of  the  patria  potestas  had  been  deferred  to  let  in  the 
children  and  brothers  ; but  if  there  were  no  children  or 
brothers,  the  ascendant,  who  is  at  the  time  the  paterfamilias, 
took  the  peculium. 

Lastly,  the  succession  of  emancipated  sons  was  altered  by 
the  constitution  of  Justinian,  which  made  a fiduciary  contract 
implied  in  every  emancipation.  The  ancestor  thus  retained  all 
his  rights  of  succession  as  patron  to  the  emancipated  son,  and 
would  properly  have  succeeded  immediately  after  the  sui 
hcredes ; but  Justinian  admitted  the  brothers  and  sisters  before 
him,  and  the  ascendant  who  emancipated  the  son  had  thus  the 
third  place  in  the  order  of  succession.  (C.  vi.  56. 2.) 


Tit.  III.  DE  SENATUS-CONSULTO  TERTULLIANO. 


Lex  Duodecim  Tabularum  ita 
Btrieto  jure  utebatur,  et  prieponebat 
mascalorura  progeniem,  et  cos  qui 
per  feminini  sexus  neces-itudinem 
sibi  junguntur  adeo  expcllebat,  ut 
ne  quidem  inter  niatrem  et  filium 
tiliamve  ultro  eitroque  hereditaria 
capiendae  j us  daret : Disi  quod  prte- 
tores  ex  proximitate  cognatorum 
eas  personas  ad  successionem,  bono- 
rum  possessione  unde  cognati  ac- 
commodata,  vocabaut. 


Such  was  the  rigour  of  the  law  of 
the  Twelve  Tables,  so  decided  the 
preferencegivea  to  the  issueof males, 
and  the  exclusion  of  those  related 
by  the  female  line,  that  the  right  of 
reciprocal  succession  was  not  per- 
mitted between  a mother  and  her 
children.  The  prtetors,  however,  ad- 
mitted such  persons,  but  only  in 
their  rank  a“  cognati,  to  the  posses- 
sion of  goods  called  t mde  cognati. 


Gai.  iii.  24,  25.  30. 


Until  the  setiatus-consultum  Tertullianum  was  made,  a 
mother  and  her  children  had  no  right  of  succession  to  each 
other,  except  that  which  the  praetor  gave  them  as  cognati.  The 
children  were  not  in  the  power  of  the  mother,  and  were,  there- 
fore, not  her  sui  heresies ; they  were  not  in  her  family,  and 
were,  therefore,  not  her  agnail.  If,  indeed,  the  mother  at  her 
marriage  passed  in  manum  viri,  she  became,  in  the  eye  of  the 
law,  the  daughter  of  her  husband,  and  as  she  was  thus  of  the 
same  family  with  her  children,  she  and  they  were  agnati  to 
each  other.  But  even  in  the  later  days  of  the  Republic,  a 
marriage  cum  c&nvenlione  in  manum  had,  probably,  become 
comparatively  unusual. 

1.  Sed  hie  juris  angusti®  postea  1.  But  this  strictness  of  the  law 
emendat®  sunt,  et  primus  quidem  was  afterwards  mitigated.  The  Eni- 
divus  Claudius  matri,  ad  solatium  peror  Claudius  was  the  first  who 
liberorum  amissorum,  legitimam  gave  the  legnlinheritanceof  deceased 
eorum  detulit  hereditatem.  children  to  a mother,  to  console  her 

grief  for  their  loss. 
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2.  Posteaautem  senatus-consulto 
Tertulliano,  quod  divi  Hadriani 
temporibus  factum  eat,  plenissime 
detnati  successione  matn  non  etiam 
avis)  dvfrrenda  cautum  eat : ut  ma- 
ter ingenua  trium  liberorum  jus 
habens,  libertina  quatuor,  ad  bona 
filiorum  filiarumve  admittatur  in- 
testato  mortuorum,  licet  in  poten- 
tate parentis  est ; ut  scilicet,  cum 
alieno  juri  subject*  est,  jussu  ejus 
adeat  hereditatem  cujus  juri  sub- 
jecta est. 


2.  Afterwards,  the  smatus-consul- 
tum  Tertvltianum,  in  the  reign  of  the 
Kmperor  Hadrian,  established  the 
general  rule  that  mothers,  but  not 
grandmothers,  should  hare  the  me- 
lancholy privilege  of  succeeding  to 
their  children  ; so  that  a mother, bom 
of  free  parents,  having  three  children, 
or  a freedwoman  having  four,  should 
be  admitted,  although  in  the  power 
of  a parent,  to  the  goods  of  her  intes- 
tate children.  Except  that  a mother 
in  the  power  of  another  can  only 
enter  upon  the  inheritance  of  her 
children  at  the  command  of  him  to 
whom  she  is  subject 


This  senatus-consultum  was  passed  158  a.d.,  in  the  time  of 
Antoninus  Pius,  who  is  here  called  by  his  name  cf  adoption. 
It  was  only  an  extension  of  the  lex  Papia  Poppcea. 

3.  Praeferunturautem  matriliberi  3.  The  children  of  the  deceased 


defuncti  qui  sui  sunt,  quive  suorum 
loco  sunt,  sive  primi  gradus  sive 
ulterioris.  Sed  et  filite  sum  morturo 
filius  vel  Alia  opponitur  ex  consti- 
tutionibus  matn  defunct®,  id  est, 
avi®  su®.  Pater  quoque  utriusque, 
non  etiam  avus  vel  proavus,  matri 
anteponitur,  scilicet  cum  inter  eos 
solos  de  hereditate  agitur.  Frater 
autem  con  sanguineus  tam  filii  quam 
fili®  exeludebat  matrem;  soror 
autem  consanguinea  pariter  cum 
matre  admittebatur ; sed  si  fuerat 
frater  et  soror  consanguinei,  et  ma- 
ter liberis  honorata,  frater  quidem 
matrem  exeludebat,  communis  au- 
tem erat  hereditaseiaquispartibus 
fratris  et  sororia. 


D.  xxxviii.  17.  2.  15 


son  being  mi  hrredes,  or  ranked  as 
such,  either  in  the  first  or  another 
degree,  are  preferred  to  the  mother. 
And  if  it  is  a daughter  mi Juris  who 
is  dead,  her  son,  or  daughter,  is  pre- 
ferred by  the  constitutions  to  her 
mother,  i.  e.  to  their  grandmother. 
The  father  of  the  deceased  is  pre- 
ferred to  the  mother;  not  so  the 
grandfather  or  great-grandfather,  at 
least  when  they  and  the  mother  are 
the  only  claimants  of  the  inherit- 
ance. The  brother  by  the  same 
father,  either  of  a son  or  a daughter, 
excluded  the  mother;  but  the  sister 
by  the  same  father  was  admitted 
equally  with  the  mother.  If  the 
deceased  left  a brother  and  a sister 
by  the  same  father  as  himself,  the 
brother  excluded  the  mother,  al- 
though rendered  capable  by  the 
number  of  her  children,  and  the  in- 
heritance was  equally  divided  be- 
tween the  brothers  and  sisters. 

. 18.  19 ; C.  vi.  50.  5. 


The  mother  was  allowed  to  rank  among  the  agnoti  by  the 
eenatus-cormiltum  Tertullianum,  but  she  had  a relative  posi- 
tion rather  than  a definitive  position,  as  being  in  a certain 
degree  of  agnation. 

First,  she  was,  of  course,  as  being  only  one  of  the  agnati. 
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excluded  by  the  sui  heredes ; and,  therefore,  if  her  son  died, 
she  was  excluded  by  his  children. 

Secondly,  she  was  sometimes  excluded  by  other  agnati.  If 
her  daughter  died,  she  was  excluded  by  her  daughter’s  children, 
although  they  were  not  sui  heredes-,  for  they  were  made 
agnati  by  the  senat  us-consultum  Orphitianum,  and  a prefer- 
ence given  them  over  the  mother  by  imperial  constitutions. 
(C.  vi.  57.  4.)  If  there  were  no  children  of  the  deceased,  the 
mother  was  excluded  by  the  brothers  of  the  deceased  : if  there 
were  no  brothers,  but  were  sisters  by  the  same  father,  the 
mother  received  half  the  inheritance,  and  these  sisters  received 
the  other  half.  All  other  agnati  she  excluded. 

Thirdly,  if  the  deceased  child  had  been  emancipated,  which 
is  the  only  case  in  which  her  claims  could  be  compared  with 
those  of  ascendants,  the  mother  was  excluded  by  the  father, 
whether  he  took  as  being  himself  the  emancipator,  or  as  being 
the  son  of  the  deceased  emancipator.  If  the  father’s  father 
was  still  living,  the  mother  excluded  him,  if  the  father  himself 
was  dead,  so  that  the  question  was  between  the  mother  and 
the  grandfather.  But,  if  the  father  was  living,  the  grandfather 
took  the  inheritance;  for,  if  the  mother  had  been  preferred  to 
the  grandfather,  she  would  herself  have  been  excluded  by  the 
father,  who  would  have  been  excluded  by  the  grandfather, 
and,  therefore,  as  the  grandfather  could  not  be  excluded,  it 
was  simplest  to  say  that  the  mother  was  not  preferred  to  him. 
(D.  xxxviii.  17.  5.  2.) 

Fourthly,  the  rights  of  the  mother  were  sometimes  lessened 
in  favour  of  certain  cognati.  If  there  were  children  of  the 
deceased  in  an  adoptive  family,  who  were  thus  only  cognati  of 
the  deceased,  the  mother’s  rights  depended  on  there  being  or 
not  being  any  agnati  of  the  deceased.  If  there  were  agnati, 
the  question  was  not  whether  the  mother  should  exclude  the 
children  in  the  adoptive  family,  but  whether  she  should  take 
her  place  among  the  agnati.  She  was  allowed  to  do  so,  and, 
if  there  was  no  brother  or  sister  of  the  deceased,  she  took  the 
inheritance,  or,  if  there  were  sisters,  shared  it  with  them.  But 
if  there  were  no  agnati  of  the  deceased,  the  question  was 
whether  she  should  exclude  the  nearest  cognati  of  the  deceased, 
that  is,  the  children  in  the  adoptive  family.  She  did  not : the 
senatu8-consultum  Tertullianum  ceased  to  have  any  effect ; 
and  she,  as  being,  equally  with  the  children,  in  the  first  degree, 
received  with  them  the  possessio  bonorum.  (D.  xxxviii.  17. 
2.  9.)  So,  too,  if  the  father  of  the  deceased  had  been  emanci- 
pated or  given  in  adoption  by  the  grandfather,  he  was  no  longer 
one  of  the  agnati  of  the  deceased.  If,  then,  the  question 
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lay  between  the  mother  and  the  agnati,  more  remote  than  a 
brother  or  sister,  the  mother  succeeded  ; but  if  there  were  no 
agnati,  then  the  cognati  came;  and  as  the  father  still  remained, 
she  did  not  exclude  cognati — the  question  lay  between  her 
and  the  father — but  received  with  him,  as  cognati  in  the  first 
degree,  the  possessio  bonorum.  His  right  was  then  the 
stronger,  and  she  was  excluded.  (D.  xxxviii.  17.  2.  17.  18.) 


4.  Sed  nos  constitutions  quain  in 
Codice  nostro  nomine  decorato  po- 
suimus,  matri  subveniendum  esse 
existimavimus,  respicientes  ad  na- 
turam  et  puerperium  et  periculnm 
et  ssepe  mortem  ex  hoc  casu  matri- 
bun  iiiatam  ; ideoque  impium  esse 
credidimus  casum  fortuitmn  in  ejufl 
admitti  detrimentum.  Si  enim  in- 
genua ter  vel  lihertina  quater  non 
peperit,  immerito  defraudabatur 
successione  suorum  liberorum ; 
quid  enim  peccnvit,  si  non  plures 
sed  pauco8  peperit?  Et  dedimus 
jus  legitimum  plenum  matribus, 
give  ingonuis  give  libertinis,  etsi 
non  ter  enixrn  fuerint  vel  quater, 
sed  eum  tantum  vel  earn  qui  quteve 
raorte  intercepti  sunt,  ut  et  Bic 
vocentur  in  lioerorum  suorum  le- 
gitimam  successionem. 


C. 


4.  But  by  a constitution,  inserted 
in  the  Code,  which  bears  our  name, 
we  have  thought  lit  to  come  to  the 
aid  of  the  mother,  from  considering 
natural  reason,  as  well  as  the  pains 
of  child-birth,  the  danger,  and  death 
itself,  which  they  often  suffer.  We, 
therefore,  have  esteemed  it  highly 
unjust,  that  the  law  should  turn  to 
their  detriment  what  is  in  its  nature 
purely  fortuitous ; for,  if  a married 
woman  free-born,  does notgivebirth 
to  three  children,  or  a freedwoman 
to  four,  they  do  not  therefore  deserve 
to  be  deprived  of  the  succession  to 
their  children.  For  how  can  it  be 
imputed  to  them  as  a crime,  to  have 
had  few  children  ? We,  therefore, 
have  given  a full  right  to  every  mo- 
ther, whether  free-bom  or  freed,  to 
be  called  to  the  legal  succession  of 
her  children,  although  she  may  not 
have  given  birth  to  three  or  four 
children,  or  may  not  have  had  any 
other  than  the  child  whose  inherit- 
ance is  in  question, 
viii.  50.  2. 


5.  Sed  cum  antes  constitutiones 
jura  legitimie  suecegsionis  perscru- 
tantes,  partiin  matrem  adjuvabant, 
partial  earn  prmgravabant  et  non  in 
eolidum  earn  vocabant ; sed  in  qui- 
busdam  casibus  tertiam  ei  partem 
abstrahentes  eertis  legitimis  dabant 
personis,  in  aliis  nutem  contrarium 
faciebant,  nobis  visum  est  recta  et 
simplici  via  matrem  omnibus  per- 
sonal legitimis  anteponi,  etsine  ulla 
diminutions  filiorum  suorum  suc- 
cessionem  accipere,  exceptn  frntris 
et  sororis  persona,  sive  consanguinei 
sint.sive  sola  cognationis jura  ha- 
bentes;  ut  quemadmodum  earn  toti 
alii  ordini  legitimo  prmposuimus, 
ita  omnes  fratres  et  sorores,  sive 
legitim  sunt  sive  non,  ad  capiendas 


6.  The  constitutions  of  former 
emperors,  relative  to  the  right  of 
succession,  were  partly  favourable  to 
mothers,  and  partly  unfavourable. 
They  did  not  always  give  themothers 
the  entire  inheritance  of  their  chil- 
dren, but  in  some  cases  deprived  them 
of  athird,  which  was  given  to  certain 
agnati ; and  in  other  cases,  doing 
just  the  contrary,  gavea  third.  But 
it  seems  right  to  us,  that  mothers 
should  receive  the  succession  of  their 
children  without  any  diminution,  and 
that  they  should  be  decidedly  and  ex- 
clusively preferred  before  all  legal 
heirs,  except  the  brothers  and  sisters 
of  the  deceased,  whether  by  the  same 
father  or  having  on  ly  the  rights  of  cog- 
nation. And  ns  we  have  preferred  the 
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bereditates  simul  voce  mu* ; it* 
tamen  ut,  si  quidem  eolio  sorores 
agnatie  vel  cognate  ct  mater  de- 
functi  vel  defunctie  supersint,  di- 
midiam  quidem  mater,  alteram  vero 
diuiidiam  partem  omnes  sorores  ha- 
beant.  Si  vero  matro  superstite  ct 
fratre  vel  fratribus  solis,  vel  etiara 
cum  sororibussivelegitimasivesola 
cognationis  j ura  habuntibus,  intes- 
tatus  quis  vel  intestata  nioriatur,  in 
capita  distribuatur  ejus  hercditas. 


C. 


mothertoall  otherlegal  heirs,  wccall 
all  brothers  and  sisters,  legal  or  not, 
to  the  inheritance  together  with  the 
mother,  the  following  rule  being  ob- 
served. If  there  are  living  only 
sisters  agnatce  or  cognates , and  the 
mother  of  the  deceased,  the  mother 
shall  have  one-half  of  the  goods,  and 
the  sisters  the  other  hall.  But  if 
there  are  living  the  mother,  and  also 
a brother  or  brothers  only,  or  brothers 
and  sisters,  whether  legnl,  or  only 
having  the  rights  of  cognati,  then  the 
inheritance  of  the  intestate  son  or 
daughter  shall  he  divided  in  capita. 
vii.  56.  7. 


In  the  code  of  Theodosius  (v.  1.  1),  we  find  two  constitu- 
tions, one  of  Constantine,  the  other  of  Valentinian  and  Valens, 
which  were  the  first  blow  dealt  to  the  jus  liberomm  introduced 
by  the  lex  Papin  Poppcea.  By  these  constitutions  it  was 
enacted  that  if  there  were  persons  in  a certain  degree  of  agna- 
tion with  the  deceased,  namely,  a paternal  uncle,  or  a paternal 
uncle’s  son  or  grandson,  or  an  emancipated  brother,  then  the 
mother,  instead  of  excluding  them,  as,  if  she  had  the  jus 
liberorum,  she  would  have  done,  divided  the  inheritance  with 
them,  taking  two-thirds  if  she  had  the  jus  trium  liberorum, 
and  one-third  if  she  had  not.  This  enactment  was,  therefore, 
a gain  to  those  who  had  not  the  jus  liberorum,  and  a loss 
to  those  who  had.  Justinian  did  away  altogether  with  the  jus 
liberorum  and  the  distinctions  founded  upon  it. 


6.  Sed  qucmadmodum  nos  matri- 
bus  prospeximus,  it*  cas  oportet 
sum  soboli  considers  : scituris  eis 
quod, si  tutoresliberisnon  peticrint, 
vel  in  locum  remoti  vel  oxcusati 
intra  annum  petere  neglexerint,  ab 
eorum  impuberum  morientiumsuc- 
cessione  repellentur. 


6.  And  as  we  have  thus  taken  care 
of  the  imerests  of  the  mothers,  they 
ought  in  return  to  consult  the  welfare 
of  their  children.  Let  them  know, 
then,  that  if  they  neglect,  during  the 
space  of  a whole  year,  to  demand  a 
tutor  for  their  children,  or  to  ask  for 
the  appointment  of  a new  tutor  in  the 
place  of  one  who  has  been  removed 
or  excused,  they  will  be  deservedly 
repelled  from  the  succession  of  the 
children,  if  they  die  before  the  age 
of  puberty. 


D.  xxxviii.  17.  2.  43. 


7.  Licetautem  vulgo  queesitusait 
filius  filiave,  iotest  tamen  ad  bona 
ejus  mater  ex  rertulliano  senatus- 
consulto  admitti. 


7.  Although  a son  or  a daughter 
is  born  of  an  uncertain  father,  yet 
the  mother  may  bo  admitted  to  suc- 
ceed to  their  goods  by  the  senatus- 
conmlium  Tertullianum. 
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The  natural  tie  is  all  that  is  regarded  in  this  case ; this  is 
as  strong  between  the  mother  and  child,  whoever  may  be  the 
father. 


Tit.  IV.  DE  SENATUS-CONSULTO  ORPHITIANO. 

Per  contrarium  autem,  ut  liberi  Reciprocally  children  are  admitted 
ad  bona  matrum  intestatarum  ad-  to  the  goods  of  their  intestate  mo- 
mittantur  senatus-eonsulto  Orphi-  there,  by  the  tmaltu-conmiltum  Orphi- 
tiano,  Orphito  et  Rufo  consulibus,  tianum,  made  in  the  consulship  of 
etfectum  est,  quod  latum  est  divi  Orphitius  and  Rufus,  in  the  reign  of 
Marci  temporibus  ; et  data  est  tam  the  Emperor  Marcus  Antoninus.  By 
filio  quam  tilise  legitims  hereditas,  the  setwl it-nammUum  the  legal  inhe- 
etiamsi  alieno  juri  subject)  sunt,  ritanoe  is  given  both  to  the  sons  and 
et  prmferuntur  consanguineis  et  daughters,  although  in  the  power  of 
agnatis  defunct®  matris.  another,  and  they  are  preferred  to 

the  conmnyuinei,  and  to  the  agnati  of 
their  deceased  mother. 

D.  xxxviii.  17.  9 ; C.  vi.  67.  1. 

The  senatu8-con8ultum  Orphitianum  was  made  a.d.  178, 
in  the  time  of  Marcus  Aurelius  and  Commodus.  Previously, 
children  could  not  succeed  to  their  mother,  except  as  cognati. 
But  by  this  senatus-consultum  they  were  preferred  to  the 
conmnguinei,  that  is,  the  agnati  of  the  second  degree,  or, 
in  other  words,  brothers  and  sisters,  natural  or  adoptive,  as 
well  as  to  all  other  agnati.  They  were  not,  however,  pre- 
ferred to  the  mother  of  the  deceased,  who  derived  her  right  of 
succession  from  the  senatus-consultum,  Tertullianum,  but 
they  shared  the  inheritance  with  her.  Her  claim  to  share 
it  with  them  was,  however,  subsequently  taken  away  by  a 
constitution  (C.  vi.  57.  4.)  of  Gratiau,  Valentinian,  and 
Theodosius. 

1.  Sed  cum  ox  hoc  senatus-con-  1.  But  since  grandsons  and  grand- 
sulto  nepotes  ad  avise  successionem  daughters  were  not  called  by  this 
legitimo  jure  non  voeabantur,  pos-  senattw-cowntUum  to  the  legal  succes- 
tea  hoc  constitutionibusprincipali-  sion  of  their  grandmother,  the  omis- 
bus  emendatum  est,  ut  ad  similitu-  sion  was  afterwards  supplied  by  the 
dinem  filiorum  tiliarumque  et  ne-  imperial  constitutions,  and  grandsons 
potes  et  neptes  vocentur.  and  granddaughters  were  called  to 

inherit,  just  as  sons  and  daughters 
had  been. 

C.  vi.  66.  9. 

The  constitution  enacting  this  given  in  the  Code  is  one  of 
Valentinian,  Theodosius,  and  Arcadius. 
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2.  Sciendum  autem  est,  hujus- 
modi  successione  qusa  a Tcrtulliano 
et  Orphitiuno  deferuntur,  capitis 
deminutione  non  perirni,  propter 
illam  regulam  qua no v®  bereditates 
legitim®  capita  deminutione  non 
pereunt,  sed  ill®  sol®  qute  ex  lege 
buodecim  Tabularum  deferuntur. 


2.  It  must  be  observed,  that  these 
successions,  derived  from  the  sena- 
tus-consulta  Tertullianum  and  Or- 
phituinum,  are  not  lost  by  a capitis 
demtnutio.  The  rule  is,  that  legi- 
timate inheritances  given  by  the 
late  law  are  not  destroyed  by  capitis 
demtnutio,.  which  affects  those  only 
that  are  given  by  the  law  of  the 
Twelve  Tables. 


It  is  only  the  minima  capitis  tleminutio  which  is  here 
spoken  of.  Any  one  who  sustained  the  maxima  or  minor 
deminutio,  as  he  ceased  to  be  a citizen,  ceased  to  have  any 
rights  of  succession. 

3.  Novissimesciendum est.etiam  3.  Lastly,  it  must  be  observed, 
illos  liberosqui  vulgo  quaesiti  sunt,  that  even  children  bom  of  an  un- 
ad  roatris  hereditatem  ex  hoc  sena-  certain  father  are  admitted  by  the 
tus-consulto  admitti.  nenatus-consultum  Orphitianum  to  the 

inheritance  of  their  mother. 

D.  xxxviii.  17.  1,  2. 

Justinian  afterwards  altered  this,  so  as  to  exclude  such 
children  from  the  inheritance  of  their  mother,  if  she  was 
of  high  rank  ( illustris ),  or  if  she  had  other  children  bora  in 
lawful  marriage.  (C.  vi.  57.  5.) 


4.  Siexpluribuslegitimisheredi- 
btis  quidam  omiserint  hereditatem, 
vel  morte  vel  alia  causa  impediti 
fuerint  quominus  adeant,  reliquis 
qui  adierint,  accrescit  illorum  por- 
tio : et  licet  ante  decesserint  qui 
adierint,  ad  heredes  tamen  eorum 
pertinet. 


4.  When  there  are  many  legal 
heirs,  and  some  renounce  the  in- 
heritance, or  are  prevented  by  death, 
or  any  other  cause,  from  accepting 
it,  then  the  portions  of  such  persons 
accrue  to  those  who  accept  the  in- 
heritance : and  if  any  of  those  who 
accept  happen  to  die  beforehand, 
the  portiona  accruing  to  them  will 
go  to  their  heirs. 


D.  xxxviii.  10.  9. 


This  paragraph  has  nothing  to  do  with  the  S.  C.  Orphi- 
tianum.  It  refers  to  the  right  of  accrual  enjoyed  by  all 
heredes  legitimi.  If  any  of  those  called  to  share  an  inherit- 
ance did  not  take  his  share,  it  was  divided  among  all  those 
who  entered  on  the  inheritance,  and,  if  any  of  those  who 
had  entered  died  before  receiving  tne  share  that  accrued  to 
him,  this  accruing  share  passed  to  his  heirs,  his  interest  in  it 
having  become  fixed,  and  made  transmissible  to  his  heirs  by 
his  entering  on  the  inheritance. 

The  following  were  the  principal  changes  in  the  law  of  the 
succession  of  the  agnati.  By  the  law  of  the  Twelve  Tables, 
agnati,  i.  e.  collaterals  in  the  same  civil  family,  succeeded 
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in  default  of  sui  heredes.  Subsequently,  different  classes  of 
persons  were  allowed  to  rank  as  agnati  who  were  not  so. 
1.  Emancipated  brothers  and  sisters  were  allowed  to  rank  as 
agnati  by  Anastasius,  and  their  children  were  allowed  to  do  so 
by  Justinian.  2.  Under  Justinian,  a peculiar  order  of  succes- 
sion was  fixed  on  for  persons  emancipated  ; first  came  their 
children ; secondly,  their  brothers  and  sisters ; thirdly,  the 
ascendant  emancipator.  3.  Justinian  placed  uterine  brothers 
and  sisters,  and  their  children,  on  the  same  footing  as  consan- 
guinei  and  their  children.  4.  The  mother  was  allowed  to  suc- 
ceed to  her  children  by  the  senatus-consultum  Tertullianum, 
and  children  to  their  mother  by  the  senatus-consultum  Orphi- 
tianum.  The  motherhad  not  a definite  place  in  the  succession, 
but  one  varying  according  as  there  were  or  were  not  certain 
other  persons  to  preclude  or  share  her  claim.  If  the  deceased 
child  were  a daughter,  and  had  left  children,  those  children 
shared  the  inheritance  with  the  mother  until  the  constitution  of 
Gratian  (Tit.  4,  pr.),  and  afterwards  were  preferred  to  her.  If 
there  were  no  children,  it  was  necessary  to  consider  whether  the 
deceased  was  emancipated ; if  so,  the  father,  or  the  grandfather, 
if  the  grandfather  and  father  were  both  living,  was  preferred;  if 
not,  or  if  the  deceased  had  been  emancipated,  but  the  father 
was  dead,  brothers  consanguine i,  and,  under  the  legislation  of 
Justinian,  brothers  utenni  (Tit.  2.  4),  were  preferred  to  the 
mother ; sisters  consanguineai,  and,  under  the  legislation  of 
Justinian,  uterince,  shared  with  her.  She  was  preferred  to  all 
more  remote  agnati.  But  if  a child,  or  the  father  of  the 
deceased,  was  in  a different  family  from  the  deceased,  and  there 
were  agnati,  the  mother  only  received  her  share  as  one  of  the 
cognati.  (Tit.  3.  3.)  5.  Grandchildren  succeeded  to  their 

grandmother  by  a constitution  of  Valentinian,  Theodosius,  and 
Arcadius.  (Tit.  4.  1.) 

There  were  also  two  other  points,  besides  the  admission  of 
t.hese  persons  excluded  by  the  strict  definition  of  agnati,  in 
which  the  law  underwent  alterations.  First,  the  Twelve  Tables 
made  no  distinction  of  sex  in  the  agnati ; the  prudentes 
limited  the  succession  of  females  to  the  second  degree.  Justi- 
nian restored  the  law  of  the  Twelve  Tables  on  this  point,  and 
permitted  no  distinction  of  sex.  (Tit.  2.  3.)  Secondly,  under 
the  law  of  the  Twelve  Tables,  there  was  no  devolution  among 
the  agnati ; if  the  nearest  refused,  the  more  remote  could  not 
come  in  their  place  ; Justinian  permitted  such  a devolution  to 
take  place.  (Tit,  2.  7.) 
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Tit.  V.  DE  SUCCESSIONE  COGNATORUM. 

Post  suoe  heredes,  eosque  quoa  After  the  tui  herede*  anil  those 
inter  suoa  heredes  pnetor  et  eonsti-  whom  the  prsetor  and  the  constitu- 
tutiones  vocant,  et  poet  legitimos,  tions  call  to  inherit  among  the  sui 
quorum  numero  sunt  agnail,  et  bi  heretics,  and  after  the  legal  heirs, 
quoe  in  locum  agnatorum  tam  that  is,  the  agnati  and  those  whom 
supra  dicta  senatus-consulta  quam  the  above-mentioned  scnutu—nmsulta 
nostra  erexit  constitutio,  proximos  and  our  constitution  have  placed 
cognatos  pnetor  vocat.  among  the  agnati,  the  prsetor  calls 

the  nearest  eognati. 

I).  xxxviii.  15.  1 ; D.  xxxviii.  7.  2.  4. 

The  law  of  the  Twelve  Tables  recognised  only  the  succession 
of,  (1)  sui  heredes ; (2)  agnati  ; (3)  gentiles.  If  there  were 
no  gentiles , the  inheritance  lapsed  to  the  state.  In  plebeian 
families,  or  rather  in  such  plebeian  families  as  were  not  parts 
of  a plebeian  gens,  if  there  were  no  agnati,  the  inheritance 
would  lapse  at  once. 

The  subject  of  gentilitas  is  too  obscure,  and  repays  investi- 
gation too  little,  to  permit  us  to  enterinto  it  here.  Weknowthat 
the  original  notion  of  gentiles  was  that  of  members  of  some 
pure  uncorrupted  patrician  stock,  though  not  necessarily  of  the 
same  descent,  but  bearing  the  same  name,  and  having  the  same 
sacra.  (See  Introd.  sec.  2.)  We  also  know  that  freedmen 
and  clients  of  gentiles  were, in  some  degree,  considered  asthem- 
selves  gentiles  ; probably  if  their  property  was  not  claimed  by 
their  patron,  it  went  to  the  member* of  his  gens,  but  they  had 
not  any  claim  on  the  property  of  any  other  gentilis.  We  know 
also  that  there  were  plebeian  gentes,  formed  probably  by  the 
marriage  of  a patrician  with  a plebeian  before  the  plebs  received 
the  connubium.  Members  of  plebeian  gentes  would,  we  may 
suppose,  have  the  rights  of  gentilitas  towards  other  members 
of  the  same  plebeian  gens,  but  whether  they  had  them  towards 
the  members  of  the  patrician  gens,  from  which  they  are  an 
offset,  is  wholly  uncertain.  Of  the  mode  in  which  the  gentiles 
took  the  inheritance,  we  know  nothing,  nor  at  how  late  a period 
of  history  the  gentes  were  still  really  in  existence.  Gaius  (iii. 
17)  treats  the  subject  as  one  of  mere  antiquarian  interest. 
Probably  at  the  time  of  the  praetors'  legislation  there  were 
few  families  that  could  boast  a descent  sufficiently  pure  and 
accurately  known  to  satisfy  the  requisites  of  gentilitas.  At 
any  rate,  the  praetors  felt  themselves  at  liberty  to  favour,  in 
every  way,  the  tie  of  blood,  and  they  accordingly  called  the 
eognati  to  the  succession. 
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1.  Qua  parte  naturalis  cognatio  1.  It  is  the  natural  relationship 

spectator  : nam  ngnaii  capita  demi-  that  is  here  looked  to ; thus  ai/nati 
nuti,  quique  ex  his  progeniti  sunt,  who  have  undergone  a capitis  demi- 
ex  lege  Duudecim  Tabularum  inter  nulia  and  their  descendants,  are  not 
legitimes  non  habentur,  sed  a prse-  included  among  the  legal  heirs  by 
toretertio  online  vocantur.  Exceptis  tbe  law  of  the  Twelve  Tables,  but 
solis  tantummodo  fratre  et  sorore  they  are  called  by  tbe  prsetor  in  the 
emancipatis,nonetiamliberiseorum,  third  order.  We  must  except  an 
quos  lex  Anastaaiana  cum  fratribua  emancipated  brother  or  sister,  but 
integri  juris  constitutis  vocat  qui-  not  their  children.  For  the  law  of 
dem  ad  legitimam  fratris  heredita-  Anastasius,  calling  an  emancipated 
tera  sive  sororis,  non  sequis  tameu  brother  or  sister  together  with  bro- 
partibus,  sed  cum  aliqua  deminu-  there  who-*e  rights  still  exist  un- 
tione  quam  facile  eat  ex  ipsius  con-  altered,  to  the  legal  succession  of 
stitutionis  verbis  colligere.  Aliis  their  brother  or  sister,  not,  indeed, 
vero  agnatis  inferioris  grades,  licet  giving  them  an  equal  share,  but 
capitis  deminutionem  paasi  non  making  a deduction  set  forth  in  the 
sunt,  tamen  eos  anteponit,  et  procul  constitution,  prefers  them  to  all 
dubio  cognatia.  mjnati  of  an  inferior  degree,  even 

though  these  agnati  have  undergone 
no  capitis  deminutio , and,  of  course, 
prefers  them  to  all  cognati. 

Gai.iii.21.  27;  C.  t.  30.  4. 

We  have  already  spoken  of  this  lex  Anastasiana  in  the  note 
to  Tit.  2.  4,  and  noticed  the  constitution  of  534,  by  which 
Justinian  admitted  as  agnati  the  children  of  emancipated 
brothers  and  sisters,  and  did  away  with  the  deduction  men- 
tioned in  the  text,  namely,  that  of  one-fourth. 

2.  Hoe  etiam  qui  per  feminini  2.  Collateral  relations  united  only 

sexus  personas  ex  transverso  cogna-  by  the  female  line,  are  also  called  by 
tione  junguntur,  tertio  gradu  ]jroii-  tne  prator  in  the  third  order  of  snc- 
mitatis  nomine  prater  ad  succes-  cession,  according  to  their  proxi- 
sionem  vocat  mity. 

Gai.  iii.  30. 

3.  Liberi  quoque  qui  in  ndoptiva  3.  Children,  who  are  in  an  adoptive 

familia  sunt,  ad  naturalium  paren-  family,  are  likewise  called  in  the 
tium  heredita tem  hoc  eodem  gradu  third  order  of  succession  to  the  in- 
vocantur.  heritance  of  their  natural  parents. 

Gai.  iii.  31. 

Justinian’s  change  in  the  law  of  adoption  left  the  adoptive 
child,  unless  adopted  by  an  ascendant,  in  his  natural  family, 
and,  therefore,  he  could  come  in  as  a suits  heres,  or  ngnatus, 
and  not  merely  as  a cognatus.  But  the  text  would  still  be 
applicable  to  persons  sui  juris,  who  arrogated  themselves. 

4.  Vulgo  qumsitos  nullum  habere  4.  It  is  manifest,  that  children 
agnatum  mamfeatum  est,cumagna-  bom  of  an  uncertain  father,  have  no 
tio  a patre  cognatio  a matre  sit : hi  agnati,  inasmuch  as  agnation  pro- 
autem  nullum  patrein  habere  intel-  reeds  from  the  lather, cognation  from 
liguntur.  Eadem  ratione  nec  inter  the  mother,  and  such  children  ore 
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se  quidem  possunt  videri  consan-  looked  upon  as  having  no  father, 
goinei  esse,  quia  consanguinitatis  And,  for  the  same  reason,  conaan- 
jus  species  cat  agnationis ; tan  turn  guinity  cannot  be  said  to  subsist 
lgitur  cognati  sunt  sibi,  sicut  et  betv  een  these  children,  because  con- 
matris  cognatis.  Itaque  omnibus  sanguinity  is  a species  of  agnation, 
istis  ea  parte  competit  bonorum  They  can,  therefore,  only  be  allied  to 
poeseasio,  qua  proximitatis  nomine  each  other  as  cognati,  by  being  re- 
cognati  vocantur.  lated  by  their  mother ; and  it  is  for 

this  reason  that  all  such  children  are 
admitted  to  the  possession  of  goods, 
which  calls  the  cognati  according  to 
their  degree  of  proximity. 

D.  xxxviii.  8.  2.  4. 

5.  Hoc  loco  etillud  necessario  ad-  6.  Here  we  may  observe,  that  by 
monendi  sumus,  agnationis  quidem  right  of  agnation  any  one  may  bo 
jureadmittialiqueuiadhereditatem,  admitted  to  inherit, although  in  the 
etsi  decimo  gradu  sit,  sive  de  lege  tenth  degree,  both  bv  the  law  of  the 
Duodedm  Tabularum  qmeramus,  Twelve  Tables,  and  by  the  edict  in 
sive  de  edicto  quo  praetor  legitimia  which  the  praetor  promises  that  he 
heredibus  daturum  bonorum  pos-  will  give  the  possession  of  goods  to 
sessionem  pollicetur.  Proximitatis  the  legal  heirs.  But  the  praetor  pro- 
ven) nomine  iis  solis  praetor  pro-  mises  the  possession  of  goods  to 
mittit  bonorum  possessionem,  qui  coffnati  according  to  their  proximity 
usque  ad  sextum  gradum  cognatio-  only  as  far  as  the  sixth  degree  of 
nis  sunt,  et  ex  septimo  a sobrino  cognation,  and  in  the  seventh  degree 
sobrinaque  nato  natajve,  to  those  cognati  who  are  the  children 

of  a second  cousin. 

D.  xxxviii  16.  2.  2.  4 ; D.  xxxviii.  8.  1.  3 ; D.  xxxviii.  8.  9. 

The  agnati  were  not  limited  by  the  tenth  degree.  (See  Tit. 
6.  12.)  This  degree  is  only  given  as  an  instance  of  how  far 
the  succession  might  go.  But  the  sixth  degree  was  the  limit, 
with  the  exception  given  in  the  text,  of  the  succession  of 
cognati. 


Trr.  VI.  DE  GRADIBUS  COGNATIONIS. 

Hoc  loco  necessarium  est  expo-  It  is  necessary  to  explain  here 
nere  quemadmodum  gradus  cogna-  how  the  degrees  of  cognation  nre 
tionis  numerentur : quare  in  primia  computed ; and  first  we  must  ob- 
admonendi  sumus  cognaUonem  serve,  that  one  cognation  is  reckoned 
aliam  supra  numerari,  aliam  infra,  by  a«eending,  a second  by  descending 
alianx  ex  transverso,  qute  etiam  a and  a third  by  going  transversely, 
latere  dicitur.  Superior  cognatio  or,  as  it  is  also  called,  collaterally, 
est  parentium,  inferior  liberorum,  The  cognation  reckoned  by  ascending 
ex  transverso  fratrum  sororumve,  is  that  of  nscendnnts ; that  reckoned 
eorumque  qui  quteve  ex  his  proge-  by  descending  is  that  ofdescendants; 
nerantur,  et  convenienter  patrui,  that  reckoned  tranaversely  is  that  of 
amitse,  avunculi,  niaterterae.  Kt  brothers  and  sisters,  and  their  issue, 
superior  quidem  et  inferior  cognatio  and  consequently  that  of  uncles  and 
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a primo  gradu  incipit ; at  ea  que  ex  aunts,  whether  paternal  or  maternal, 
transverse  numeratur,  a sec  undo.  In  the  ascending  and  descending 

cognation  the  nearest  cognatut  is  in 
the  first  degree ; in  the  transverse, 
the  nearest  is  in  the  second. 

D.  xxxTiii.  10.  1,  pr.  and  1. 


1.  Primo  gradu  est  supra  pater  1.  In  the  first  degree  are,  ascend- 
mater,  infra  tilius  filia.  ing,  a father  or  a mother  ; descend- 

ing, a son  or  a daughter. 

D.  xxxviii.  10.  1.  3. 


2.  Secundo,  supra  avua  aria,  infra  2.  In  the  second  degree  are,  as- 
nepos  neptis,  ex  transverse  frater  cending,  a grandfather  or  a grand- 
soror.  mother ; descending,  a grandson  or 

granddaughter;  on  the  collateral 
line,  a brother  or  a sister. 

D.  xxxviii.  10.  1.  4. 


3.  Tertio,  supra  proavus  proavia, 
infra  pronepos  proneptis,  ex  trans- 
verso  fratris  sororisque  tilius  filia,  et 
convenietiter  patruus  amita,  avun- 
culus niatertera.  Patruus  est  frater 
patris  qui  grreee  vocatur ; 

avunculus  est  fratermatris,  qui  spud 
Grsocos  proprie  ^ijr,.<uoc  et  promis- 
cue  Wiini  dicitur.  Amita  est  patris 
soror,  matertera  vero  matris  soror : 
utraque  0-in,  vel  apud  quosdam 
Tt)0i(  appellatur. 


3.  In  the  third  degree  are,  ascend- 
ing, a great-grandfather  or  a great- 
grandmother ; descending,  a great- 
grandson  or  great-granddaughter; 
on  the  collateral  line,  the  son  or 
daughter  of  a brother  or  sister ; and 
so  accordingly  are  an  uncle  or  an 
aunt,  whether  paternal  or  maternal. 
Patruut  is  a father’s  brother,  called 
in  Greek  warwt  ; aviaicului  is  a 
mother's  brother,  in  Greek  /t-irpjoc  ! 
Ot'wr  is  applied  indifferently  to  either; 
amita  is  a father's  sister,  matertera  a 
mother's  sister,  and  each  is  called  in 
Greek,  tiio,  indifferently,  and  some- 
times ri|PiV. 


D.  xxxviii.  10.  1.6;  D.  xxxviii.  10.  10.  14. 

Schraeder  substitutes  in  the  text  iraTpais  and  fi^rpajs,  which 
are  the  forms  used  in  classical  Greek. 


4.  Quarto  gradu,  supra  abavus 
abavia,  infra  abnepos  ahneptis,  ex 
transverso  fratris  sororisque  nepos 
neptis, et  convenienter  patruus  mag- 
nus  amita  nragna,  id  est,  avi  frater 
et  soror;  item  avunculus  magnuset 
matertera  magna.  id  est,  avia;  fra- 
ter et  soror;  consobrinus  consohrina, 
id  est,  qui  qureve  ex  fratribus  aut 
sororihua  progenerantur.  Sed  qui- 
dam  recte  consohrinos  eos  proprie 
dici  patent,  qui  ex  duabus  sororibus 
progenerantur,  quasi  consororinos ; 
eos  vero  qui  ex  duobus  fratribus 
progeuerantur,  proprie  fratres  pa- 
truclcs  vocari : si  aulem  ex  duobus 


4.  In  the  fourth  degree  are,  as- 
cending, a great-great- grand  father, 
or  a great-great-grandmother;  de- 
scending, a great-great-grandson,  or 
a great-great-granddaughter ; in  the 
collateral  line,  the  grandson  or  the 
granddaughter  of  a brother  or  a 
sister;  as  also,  a great-uncle  or  great- 
aunt.  paternal,  that  is,  the  brother  or 
sister  of  a grandfather ; or  maternal, 
that  is,  the  brother  or  sister  of  a 
grandmother;  and  first  cousins,  that 
is,  the  children  of  brothers  or  sisters ; 
but  to  speak  strictly,  according  to 
some,  it  is  the  children  of  sisters 
that  are  properly  called  eonsobrmi,  as 
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fr&tribuB  fili®  naseuntur,  sororea  if  coruororini;  the  children  of  bro- 
patrueles  appellsri  ; at  eos  qui  ex  there  are  properly  frntre*  patrueitt,  if 
fratre  et  sororc  propagantur,  ami-  males ; furores  patruelet i,  if  females  ; 
tiiios  proprie  dicL  Amit®  tu®  tilii  the  children  of  a brother  and  of  a 
consobrinum  te  appellant,  tu  illos  sister  are  properly  amitini ; the  chil- 
amitinos.  dren  of  your  amita  (aunt  by  the 

father's  side)  call  you  consoormutt 
and  you  call  them  amitini. 

D.  xxxviii.  10. 1.  6. 

We  see  from  the  concluding  words  of  this  paragraph,  that 
consobrinus  was  used  in  another  sense  than  its  strict  one  of 
‘one  of  the  children  of  two  sisters.’ 

6.  Quinto,  supra  atavus  atavia,  5.  Inthefifthdegree, are, ascending 
infra  adneptos  adneptis,  ex  trans-  a great-grandfather’s  grandfather,  or 
verso  fratris  sororisque  pronepos  a great-grandfather's  grandmother ; 
proneptis,  et  convementer  propa-  descending,  a great-grandson,  or  a 
truua  proamita,  id  eat,  proavi  frater  great-granddaughter, ofasrrandaon or 
et  soror  ; proavunculus  promater-  granddaughter;  in  the  collateral  line, 
tera,  id  est,  proavi®  frater  et  soror.  a great-grandson  or  great-grand- 
Item  fratris  patruelis  sororis  patru-  daughter  of  a brother  or  sister,  as 
elis,  consobrini  consobrin®,  amitini  also  a great-grandfather’s  brother  or 
aniitin®  filius  filia,  propior  sobrino  sister,  or  a great-grandmother's  bro- 
propior  sobrina.  Ili  sunt  patrui  therorsister;  also,  the  son  ordaugbter 
magni  amit®  magn®,  avunculi  of  a first  cousin,  that  is,  of  s frater  or 
magni  materter®  magn®  filius  filia.  soror  patruelis,  of  a consobrinus  or 

consobrina,  or  of  an  artiiliniu  or  ami- 
tina  ; also  cousins  who  precede  by  a 
degree  second  cousins,  that  is,  the 
son  or  daughter  of  a great-uncle  or 
great-aunt,  paternal  or  maternal. 

D.  xxxviii.  10.  1.  7. 

Propior  sobrino  is,  to  use  the  exact  equivalent,  a first  cousin 
once  removed.  He  is  one  degree  nearer  ( propior ) than  a 
aobrinua  or  second  cousin. 

((.  Sexto  gradu,  supra  tritavus  0.  In  the  sixth  degree,  are,  ascend- 
tritavia,  infra  trinepos  trineptis,  ex  ing,  a great-grandfather’s  great- 
transverso  fratris  sororisque  aboe-  grandfather,  or  a great-grandfather's 
pos  abneptis,  et  convenienter  ab-  great-grandmother;  descending,  the 
patruus  ahamita,  id  est,  abavi  frater  great -grandson  or great-granddiuigh- 
et  soror,  abarunculus  abmatertera,  ter  of  a great-grandson  or  a great- 
id  est,  abavi®  frater  et  soror.  Item  granddaughter;  in  the  collateral  line, 
sobrini  sohrinmque,  id  est,  qui  a great-great-grandson  or  a great- 
qumve  ex  fratrihus  vel  sororibus  great-granddaughter  of  a brother  or 
patruelibus  vel  consobrinis  vel  sister;  as,  also,  a great-great-grand- 
amitinis  progenerantur.  father's  brother  or  sister,  and  a great- 

great-grandmother's  brother  or  sis- 
ter ; also,  second  cousins,  that  is,  the 
sons  and  daughters  of  first  cousins 
in  general,  whether  the  first  cousins 
are  sprung  from  two  brothers  or  two 
sisters,  or  a brother  and  a sister. 

D.  xxxviii.  10.  3. 
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The  nomenclature  proper  to  the  different  degrees  stops  here, 

the  limit  of  cognation. 


because  the  sixth  degree  was 

7.  Hactenua  ostendisse  sufficiet, 
quemadmodum  gradus  cognationis 
numerentur ; nanique  ex  bis  palam 
est  intelligere  quemadmodum  ulto- 
riores  quoque  gradus  numerare  de- 
beamus,  quippe  semper  generate 
qmrque  persona  gradual  adjieiat: 
ut  longe  facilius  sit  responders 
quote  quisque  grsdu  sit,  quam  pro- 
pria cognationis  appellatione  quem- 
quam  denotere. 


7.  It  is  sufficient  to  bare  shown 
thus  far,  how  degrees  of  cognation 
are  reckoned ; and,  from  the  exam- 
ples given,  the  more  remote  degrees 
may  be  computed  ; for  each  gene- 
ration always  adds  one  degree;  so 
that  it  is  much  easier  to  determine 
in  what  degree  any  person  is  related 
to  another,  than  to  denote  such  per- 
son by  his  proper  term  of  cogna- 
tion. 


D.  xxxviii.  10.  10.  9. 


8.  Agnationis  quoque 
eodem  modo  numerantur. 


gradus 


8.  The  degrees  of  agnation  are 
reckoned  in  the  same  manner. 


9.  Sed  cum  magis  veritas  oculata 
fidequam  peraures  animis  bominum 
infigitur,ideo  necessarium  duximus 
post  narrationem  graduum  etiam 
eos  prtesenti  libroinscribi.  quatenus 
possint  et  auribus  et  oculorum  in- 
spectione  adolescentes  perfectissi- 
inam  graduum  doctrinain  adipisci. 


9.  But  as  truth  is  fixed  in  the 
mind  much  better  by  the  eye  than  by 
the  ear,  we  have  thought  it  necessary 
to  subjoin,  to  the  account  given  of 
the  degrees,  a table  of  them,  that 
the  voung  student,  both  by  hearing 
and  by  seeing,  may  gain  a perfect 
knowledge  of  them. 


Justinian  intended  that  a scheme  of  relationship  should  be 
here  inserted;  but  as  the  degrees  of  relationship  are  sufficiently 
obvious,  it  is  scarcely  necessary  to  place  a scheme  before  the 
eyes  of  the  modern  reader. 


10.  Illud  certum  est,  ad  serviles 
cognationes  illam  partem  edicti,  qua 
proximitatis  nomine  bonorum  pos- 
sessio  promittitur,  non  pertinere  ; 
nam  nec  ulla  antiqua  lege  taliscog- 
nstin  computabatur.  Sed  nostra 
constitutions  quam  pro  jure  patro- 
natus  fecimus  (quod  jus  usque  ad 
nostra  tempera  satis  obscurum  atque 
nube  plenum  et  undiqtie  confusum 
fuerat)  et  hoc  humanitate  sugger- 
ente  concessimus,  ut  si  quis  in  ser- 
vili  consortio  constitutus  liberum 
vel  liberos  habuerit  sive  ex  libera 
sive  ex  servilis  conditionis  muliere, 
vel  contra  serva  mulier  ex  libero  vel 
servo  habuerit  liberos  cuj  uscumque 
sexus,  et  ad  libertatem  his  perveni- 
entibus,  et  ii  qui  ex  servili  ventre 
nati  sunt  libertatem  meruerint,  vel 
dum  mulieres  liberie  erant,  ipsi  in 
servitute  eos  habuerint,  et  postea 
ad  libertatem  pervenerint : . ut  hi 


10.  It  is  certain,  that  the  part  of 
the  edict,  in  which  the  possession  of 
oods  is  promised  according  to  the 
egree  of  proximity,  does  not  apply 
to  servile  cognation,  which  was  not 
recognized  by  sny  ancient  law.  But, 
by  our  constitution  concerning  the 
right  of  patronage,  a right  hitherto 
so  obscure,  so  cloudy  and  confused, 
we  have  enacted,  from  a feeling  of 
humanity,  that  if  a slave  shall  have 
a child  or  children,  either  by  a free 
woman  ora  slave,  and  reciprocally  if 
a female  slave  shsll  have  a child  or 
children  of  either  sox,  by  a freeman 
or  a slave,  then  if  the  father  and 
mother  are  enfranchised,  and  the 
children,  whose  mother  was  a slave, 
become  also  free,  or  if  the  children  of 
a free  mother  have  a slavo  as  father, 
and  this  slave  afterwards  attain  his 
freedom,  these  children  shall  all  suc- 
ceed to  their  father  or  mother,  the 
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omnes  ad  successionem  patris  vtd  right  of  patronage  in  this  cnse  lying 
matris  veniant,  patronatus  jure  in  dormant.  And  we  have  called  t hese 
hac  parte  sopito.  IIos  enim  liberos,  children  to  succeed  not  only  to  their 
non  solum  in  suoram  parentium  parents,  but  also  mutually  to  each 
successionem,  sed  etiam  alterum  in  other,  and  that  whether  they  have 
alterius  mutuam  successionem  vo-  all  been  bom  in  servitude  and  after- 
cavimua:  ex  ilia  lege  specialiter  eos  wards  enfranchised,  or  whether  they 
vocnntes,  sive  soli  inveniantur  qui  succeed  with  others  who  were  con- 
in  servitute  nati  et  postea  maun-  ceived  after  the  enfranchisement  of 
miaai  sunt,  sive  una  cum  aliis  qui  their  parents;  and  also  whether  they 
post  libertatem  parentium  eoncepti  have  all  the  same  father  and  mother, 
sunt,  sive  ex  eodein  patre  vel  ex  or  have  a different  father  or  mother; 
eadem  matre,  sive  ex  aliis,  ad  simi-  exactly  as  would  be  the  case  with  the 
litudinem  eorum  qui  ex  justisnup-  issue  of  parents  legally  married, 
tiis  procreati  sunt. 

D.  xxxviii.  8.  1,  2. 

Not  even  in  the  case  of  emancipated  slaves  did  the  law 
recognize  the  claims  of  the  kin  of  the  slave  to  succeed  to 
him;  all  went  to  the  patron  if  there  were  no  sui  he  redes. 

11.  Repetitisitaqueomnibusqu.n  11.  To  recapitulate  what  we  have 
jam  tradidimus,apparetnon  semper  said  on  this  subject,  it  appears  that 
eos  qui  parent  gradum  cognationis  those  who  are  in  the  same  degree 
obtinent,  pariter  vocnri:  eoque  am-  of  cognation  are  not  always  called 
plius  ne  cum  quidem  qui  proximior  equally  to  the  succession  ; and  fur- 
sit  cognatus,  semper  potiorem  esse,  ther,  that  even  the  nearest  in  degree 
Cum  enim  prime  causa  sit  suorum  of  cognation  is  not  always  preferred, 
heredtuu  et  eorum  quos  inter  suos  For,  as  the  first  place  is  given  to  mri 
heredes  jamenumeravimus,appnret  hemic*,  and  to  those  who  are  num- 
pronepotem  vel  abnepotemdefuncti  bered  with  them,  it  is  evident  that 
potiorem  esse  qnam  fratrem  nut  the  great-grandson  or  grent-great- 
patrem  matremque  defuncti : cum  grandson  is  preferred  to  the  brother 
alioquin  pater  quidem  et  mater  (ut  or  even  the  father  or  mother  of  the 
supra  quoque  tradidimus)  primum  deceased,  although  n father  and 
gradum  cognationis  obtineant,  fra-  mother  (as  we  have  before  observed) 
ter  vero secundum,  proneposaulem  are  in  the  first  degree  of  cognation, 
tertio  gradu  sit  cognatus, etabnepos  a brother  in  the  second,  a great- 
quarto.  Nec  interest  in  potestnte  grandson  in  the  third,  and  a great- 
morientis  fuerit,  an  non,  qnod  vel  great-grandson  in  the  fourth;  neither 
emancipates  vel  ex  emancipate,  aut  does  it  make  any  difference  whether 
feminino  sexu  propngntus  est.  the  descendants  were  under  the 

rower  of  the  deceased  at  the  time  of 
is  death,  or  out  of  his  power,  either 
by  being  themselves  emancipated,  or 
by  being  the  children  of  those  who 
were  so.  nor  whether  they  were  de- 
sc“nded  by  the  female  line. 

D.  xxxviii.  10.  1,  2. 

12.  Amotis  quoque  suis  heredi-  12.  Hut,  when  there  are  no  mi 
bus.etquosintersuos  heredesvoeari  heretic*,  nor  any  of  those  who  are 
diximus,  ngnatus  qui  integrum  jus  called  with  them,  then  an  agnatu * 
agnationishnhet,etiamsilongi«siino  who  has  retained  his  full  rights, 
gTadu  sit,  plerumque  potior  habetur  although  he  be  in  the  most  distant 
quarn  proximior  cognatus;  nain  pa-  degree,  is  generally  preferred  to  a 
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truineposvel  proneposavunculo  vel 
matertenepnefertur.  Totiensigitur 
dicimus,  aut  potiorem  haberi  eum 
qui  proxiiniorem  gradum  cogna- 
tionis  obtinet,  aut  pariter  vocari  eos 
qui  cognati  sunt,  quotiens  neque 
suorum  heredum  jure  quique  inter 
alios  herede8  sunt,  neque  agnationis 
jure  aliquis  pneferri  debeat,  secun- 
dum ea  qua>  tradidimus.  Exceptis 
fratre  et  sorore  en<ancipatis,  qui  ad 
auccessionem  fratrum  vel  sororum 
vocantor ; qui  et  si  cnpite  deminuti 
aunt,  tanien  pneferunlur  ceteris  ul- 
terioris  grad  us  agnatis. 


coffnaitu  in  a nearer  degree ; thus 
the  grandson  or  great-grandson  of  a 
paternal  uncle  is  preferred  to  a ma- 
ternal uncle  or  aunt.  Thus,  when 
we  say  that  the  nearest  in  degree  of 
cognation  is  called  to  the  succession, 
or  if  there  be  many  in  the  same  de- 
gree, that  they  are  all  called  equally, 
we  only  say  so  because  there  are  no 
mi  hererim,  nor  any  of  those  who  are 
called  with  them,  nor  any  one  who 
ought  to  be  preferred  by  right  of 
ai/natio,  according  to  the  principles 
we  have  laid  down.  And  we  must 
notice  the  exception  made  in  the 
case  of  an  emancipated  brother  and 
sister  who  are  called  to  the  succes- 
sion of  their  brothers  and  sisters : 
for,  although  they  have  suffered  a 
capitit  deminutio,  they  are  neverthe- 
less preferred  to  all  agnali  of  a more 
remote  degree. 


Gai.  iii.  27.  29  j C.  v.  30.  40. 


Tit.  VII.  DE  SUCCESSIONE  LIBERTORUM. 


Nunc  de  libcrtorum  bonis  videa- 
mus.  dim  itaipie  licebat  liberto 
patronum  suum  impune  testamento 
pncterire:  nam  itademum  lex  Duo- 
decim  Tabularum  ad  hereditatem 
liberti  vocabat  patronum,  si  intes- 
tatus  mortuus  esset  libertus  nullo 
suo  berede  relicto  : itaque  intestate 
quoque  mortuo  liberto,  si  is  suum 
heredemreliquisset,putrononihilin 
bonis ejus  juns  erat.  Et  si  quidem 
ex  naturalibus  liberis  aliquem  suum 
heredemreliquisset,  nulla  videbatur 
querela ; si  vero  adoptivus  tilius 
fuisset,  aperte  iniquum  erat  nihil 
juris  patrono  superesse. 

Gai.  i 


We  will  now  speak  of  succession  to 
freedmen.  A freedman  might  for- 
merly, with  impunity,  omit  in  his 
testament  any  mention  of  his  patron, 
for  the  law  of  the  Twelve  Tables 
called  the  patron  to  the  inheritance 
only  when  the  freedman  died  intestate 
without  leaving  any  setts  Acres.  There- 
fore, though  he  had  died  intestate, 
yet  if  he  had  left  a suits  Acres,  the 
patron  had  no  claim  upon  his  estate. 
And  when  the  suitsAcrcswasanatural 
child  of  the  deceased,  the  patron  had 
no  cause  of  complaint;  but  whon  the 
suits  Acres  was  only  an  adopted  son, 
it  was  manifestly  unjust  that  the 
patron  should  have  no  claim, 
ii.  39,  40. 


The  law  of  the  Twelve  Tables  regulated  the  succession  to 
enfranchised  slaves  as  follows:  an  enfranchised  slave  had  no 
agnati,  for  he  belonged  to  no  civil  family  ; but  he  might  marry 
and  found  a family  of  his  own,  and  then  his  children  would  be 
his  nui  heredes,  or  he  might  gain  sui  heredee  by  adoption.  If 
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he  died  intestate,  his  sui  heredes  succeeded  to  him ; and  in 
default  of  aui  heredes , the  patron,  or,  if  the  patron  were  dead, 
the  children  of  the  patron,  took  the  place  of  ognati  and  received 
the  inheritance.  The  enfranchised  slave  had,  however,  full 
power  to  make  a testament,  and  might  pass  over  both  his  own 
sui  heredes  and  his  patron.  A female  slave,  however,  if  eman- 
cipated, could  not  exclude  the  patron  from  her  inheritance  ; for 
she  coidd  have  no  mi  heredes,  being  a woman  ; and  as  she 
was  always,  on  account  of  her  sex, considered  under  the  tutela  of 
her  patron, she  was  incapableof  making  a testament  unless  with 
the  consent  of  her  patron.  (Ulp.  Reg.  29.  2 ; Gai.  iii.  43.) 


1 . Qua  de  causa,  postea  pnotoris 
edicto  hasc  juris  inicpiitas  einendata 
cat.  Sive  enira  faciebat  tcstamen- 
tum  libertus,  j ubebat  ur  ita  testari  ut 
patrnno  partem  dimidiam  bonorum 
suorum  relinqueret,  et  si  aut  nihil 
ant  minus  parte  dimidia  reliquerat, 
dabatur  patrono  contra  tubulas  tes- 
tamenti  partis  dimidiee  bonorum 
possessio;  sive  intestatus  morieba- 
tur  suo  herede  relicto  tiiio  adoptivo, 
dabatur  ivque  patrono  contra  hunc 
suunt  heredem  partis  dimidiic  bo- 
norum possessio.  Prodesse  autem 
liberto  solebaut  ad  cxcludendum 
patronum  nnturalosliberi,non  solum 
quos  in  potestate  mortis  tempore 
habebat,  sedetiam  emancipati  et  in 
adoptionemdati,  si  modo  ex  aliqua 
parte  script!  heredes  erant,  aut 
pneteriti  contra  tabulas  bonorum 
possessionem  ex  edicto  petierant ; 
niun  exberedati  nullo  modo  repel- 
lebuut  patronum. 

Gai. 


1.  This  unfairness  in  the  law  was 
therefore  afterwards  amended  by  the 
edict  of  the  pnetor.  Every  freedman 
who  made  a testament  was  com- 
manded to  make  such  a disposition 
of  his  property  as  to  leave  one-half 
to  bis  patron;  and,  if  the  testator 
left  him  nothing,  or  less  than  a half, 
then  the  possession  of  half  was  given 
to  the  patron  contra  tabulas.  And  if 
a freedman  died  intestate,  leaving  an 
adopted  son  ns  his  shim  Acres,  still  the 
possession  of  a half  was  given  to  the 
atron.  Bntthe  patron  was  excluded 
y the  natural  children  ofafreedman, 
not  only  bv  those  in  his  power  at  the 
time  of  his  death,  but  by  those  chil- 
dren also  who  had  been  emancipated, 
or  given  in  adoption,  provided  that 
they  were  instituted  heirs  for  any 
art,  or,  in  case  they  were  omitted, 
ad  demanded  the  possession  contra 
tabulas,  under  the  prietorian  edict. 
For  disinherited  children  did  not 
ever  exclude  the  patron, 
iii.  41. 


The  prtetor  considered  it  bard  that  atestament,  or  sui  heredes 
gained  by  adoption,  or  by  the  marriage  of  a wife  in  maun, 
should  exclude  the  patron.  This  was  to  exclude  him  by  purely 
voluntary  acts  of  the  slave.  If  the  slave  had  children  really 
born  to  him,  that  constituted  a good  reason  why  the  patron 
should  be  excluded,  and  in  this  case  the  pnetor  did  not  inter- 
fere. It  is  to  be  observed  that  the  pnetor  left  the  law  as  it  was 
if  it  was  apatrona,  or  a female  child  of  the  patronus,  who  was 
excluded  (Gai.  iii.  49 ; Ulp.  Reg.  29.  4.) ; but  by  the  lex  Papist, 
Poppcea  women  with  a certain  number  of  children  were  placed 
on  a level  with  men  in  this  respect. 

CCS 
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2.  Foatea  lege  Papia  adaucta  sunt 
jura  patTonorum  qtii  locupletiores 
libertoa  habebant : cautum  eat  enim 
ut  ex  bonis  ejus  qui  sestertium  cen- 
tuin  milliuiii  patrimnniuin  relique- 
r»t,  ct  pauciores  quam  tres  liberoa 
liabebat,  aive  is  teatamento  facto 
sive  intestato  mortuiia  erat,  virilia 
para  patrono  deberetur.  Itaque, 
cum  imum  quidem  tilium  filiamve 
heredemreliqueratlibertua,perinde 
pars  dimidia  debebatur  patrono,  ac 
,-i  is  sine  ullo  filio  filiave  teatatus 
decessisset : cum  vero  duos  duasve 
beredea  reliquerat,  tertia  pars  de- 
bebatur patrono,  Si  tres  reliquerat, 
repollebatur  patronus. 


3.  Sed  nostra  eonstitutioquam  pro 
omnium  notione  grteca  lingua  enm- 
pendioso  tractatu  lmbito  compoaui- 
mus,  ita  hiijusmodicauansdetinivit, 
lit  ai  quideiu  libertus  vel  liberta 
minores  centenariis  sint,  id  eat, 
minus  centum  aureis  habeant  sub- 
stantium  (aic  enim  logia  Fapiie 
smnniam  interpretati  suniiia,  ut  pro 
niille  sestertiia  unua  aureus  coin- 
putetur)  nullum  locum  habent  pa- 
tronus in  eorum  auccesaionem,  ai 
tamen  testanientum  feeerint ; sin 
nutem  intestati  decesaerint  nullo 
liberorum  relicto,  tunc  patronatus 
jus  (quod  erat  ex  lege  Duodecim 
Tabuiarum)  integrum  reaervavit. 
Cum  vero  majores  centenariis  sint, 
si  beredea  vel  bonorum  poasessores 
liberoa  babeant,  aive  unum  aive 
pill  res  cujusciimq.'o  sexua  vel  gra- 
des, ad  eos  auccesaionem  parentium 
deduximus,  patronia  oninibiis  nna 
cumsuaprogeniesemotis;  sin  nutem 
sine  liberia  deceaserint,  ai  quidem 
intestati,  ad  omnein  hereditatem 
pHtronos  patronasque  vocaviinus. 
Si  vero  testamentum  quidem  fece- 
rint, patronos  autem  vel  patronas 
pneterierint,  cum  nulloa  liberoa  ha- 
berent,  vel  babentes  eos  exhereda- 
verint,  vel  mater  aive  avuamatemua 
eos  pripterierii,  ita  ut  non  possint 
Hn.Mii  inotticioaa  eorum  testamenta, 
tunc  ex  nostra  conatitutione  per 


2.  But  afterwards  the  rights  of 
patrons,  who  bad  wealthy  freedmen, 
were  enlarged  by  the  lex  Papia,  which 
provides  that  he  ahull  have  oneequnl 
share  in  the  distribution  of  the  etlects 
of  his  freed  man,  whether  dying  tes- 
tate or  intestate,  if  the  freodnum  has 
left  a pairimotiy  of  a hundred  thou- 
sand sesterces,  and  fewer  than  throe 
children.  Thus,  if  a freeduian  pos- 
sessed of  such  a fortune  has  left  only 
one  son  or  daughter  as  heir,  a half 
is  due  to  the  natron,  exactly  as  if  the 
deceased  had  died  testate,  without 
having  any  son  or  daughter.  But, 
when  there  are  two  heirs,  male  or 
female,  a third  part  only  is  due  to  the 
patron  ; and,  when  there  are  three, 
the  patron  ia  wholly  excluded. 

Gai.  iii.  42. 

3.  But  our  constitution,  published 
in  a compendious  form,  and  in  the 
Greek  language,  for  the  benefit  of  all 
nations,  established  the  following 
rules.  If  a freed  man  or  freedwomau 
are  less  than  cenleiiarii,  i.e.  when 
their  fortune  does  not  reach  a hun- 
dred aurei,  ( the  amount  at  which  we 
estimated  the  sum  mentioned  in  the 
lex  Papia,  counting  one  aureut  for  a 
thousand  sesterces,)  the  patron  shall 
not  be  entitled  to  any  share  iu  the 
succession, provided  the  deceased  has 
made  a testament.  But  where  a 
freed  man  or  woman  dies  intestate, 
and  without  children,  the  right  of 
patronage  ia  mantained  undimi- 
nished, and  is  a«  it  formerly  was. 
according  to  the  law  of  the  Twelve 
Tables.  But  if  a freed  person  leave 
more  than  a hundred  aurei,  and  has 
one  child  or  several,  whatever  be 
their  sex  or  degree,  as  his  heirs  or 
the  possessors  of  his  goods,  such 
child  or  children  shall  succeed  their 
parent  to  the  exclusion  of  every 
patron  and  hia  issue  : but  if  he  die 
without  children  and  intestate,  wo 
haveealled  thepatrons  or  patronesses 
to  hia  whole  inheritance.  If  he  has 
made  a testament,  omitting  bis  pa- 
tron, and  has  left  no  children,  or  has 
disinherited  them,  or  if  a mother  or 
maternal  grandfather  has  omitted 
them,  so  however  that  such  testn- 
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bonorum  possessionem  contra  tn-  ments  cannot  be  attacked  as  inotli- 
bulas, non  diniidiam  (ut  antea)sed  cions,  then,  according  to  our  consti- 
tertiam  partem  bonorum  liberticou-  tution,  the  patron  shall  succeed  by  a 
sequantur,  vel  quod  deest  eis  ex  possession  cuitlra  talulus,  not  to  a halt' 
constitutione  nostra  repleatur,  si  as  formerly,  but  to  the  third  part  of 
quando  minus  tertia  parte  bonorum  theestuteof  thedeeeased  freedman,or 
suorum  libettus  vel  ltberta  eis  reli-  shall  have  any  deficiency  made  up  to 
querit ; ita  sine  onere,  ut  nec  liberia  him  in  case  the  freed  man  or  woman 
liberti  libertteve  ex  ea  parte  legata  has  left  him  a leas  share  than  a third 
vel  tideieommiasa  prmstentur,  sed  of  hisor  her  estate.  But  this  third  part 
ad  coheredes  hoc  onus  redundaret:  shall  not  be  subject  to  any  charge, 
niultis  aliiscasibus  a nobis  in  prte-  so  much  so  that  it  shall  not  furnish 
fata  constitutione  congregatis  qtios  anything  towards  any  legacies  or 
necessarios  esse  ad  hujusmodt  juris  Jideicommuta,  even  though  given  for 
dispositionem  perspeximus,  ut  tain  the  heuelit  of  the  children  of  the 
patroni  patronmque  quam  liberi  deceased;  hut  the  whole  burden  shall 
eorum,  nec  non  qui  ex  transverso  fall  exclusively  on  the  co-heirs  of  the 
latere  veniunt  usque  ad  quintuin  patron.  In  the  same  constitution  we 
graduni,ad8UCCes<i.)Uemlil)ertorimi  have  collected  many  other  decisions 
vocentur,  sicut  ex  ea  constitutione  which  we  thought  necessary  to  settle 
intelligendum  est,  ut  si  ejusdem  the  law  on  the  subject.  Thus,  pa- 
patroni  vel  patrome,  vel  duorum  trons  and  patronesses,  their  children 
d minim  plunumve  liberi  Sint,  qui  and  collateral  relations,  as  far  as  the 
proximior  est  ad  liberti  seu  libertte  fifth  degree,  are  called  to  the  succet- 
vocetur  successionem,  et  in  capita  sion  of  their  freedmen  and  freed- 
non  in  stirpes  dividatur  successio,  women  ; as  may  be  seen  in  the  con- 
eodem  modo  et  in  iis  qui  ex  trans-  stitution  itself.  And,  if  there  he 
verso  latere  veniunt  servando.  l’ene  several  children,  whether  of  one,  two, 
enim  consonantia  jura  ingenuitatis  or  more  patruns  or  patronesses,  the 
et  libertinittttis  in  successiouihua  nearest  in  degree  is  called  to  tins 
fecimus.  succession  of  the  freedmau  or  freed- 

woman  ; and  the  estate  is  divided  per 
ca/nla  and  not  per  utir/ies.  It  is  the 
same  with  collaterals;  for  we  have 
made  the  laws  of  succession  almost 
the  same  as  regards  persons  free 
horn  and  enfranchised  slaves. 

Doing  away  with  all  distinction  of  sex,  and  making  the 
claim  of  the  patrona  the  same  as  that  of  the  patronus,  and 
the  position  of  the  liberta  the  same  as  that  of  the  liberty, a, 
Justinian  thus  regulates  the  succession  ah  intestato:  first 
come  the  children  of  the  freed  man,  whether  in  his  power  or  not, 
or  even  if  born  before  he  was  enfranchised  ; then,  if  he  has  no 
children,  come  the  patron  and  his  descendants;  in  default  of 
these,  the  collaterals  of  the  patron  to  the  fifth  degree.  If  the 
freedinan  has  children,  he  can  make  any  testament  he  pleases; 
if  he  has  not,  he  can  only. make  what  testament  he  pleases 
provided  his  fortune  is  less  than  one  hundred  aurei ; if  it  is 
more,  he  must  leave  the  patron  one  unencumbered  third,  or  the 
law  will  give  this  third  contra  tabulae. 

4.  Sed  hiec  de  iis  libertiuiahodie  4.  What  we  have  said  relates  in 
diceuda  sunt,  qui  iu  civitatem  lto-  these  days  to  freedmeu  who  are  eiti- 
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manam  pervcnenint,  cum  nec  sunt 
alii  liberti,  simul  Heditiliis  et  La- 
tinia  sublatis;  cum  Latinoruin  legi- 
tirnn:  successiones  nulhc  penitus 
erant.qui,  licet  utliberivitam  suam 
peragebant,  attanieu  ipso  ultimo 
spiritu  simul  animam  atquo  liberta- 
tem  amittvbant,  et  quasi  servorum 
ita  bona  eorurn  jure  qundammodo 
peculii  ex  lege  Jun  in  manumissores 
detimbant.  1’ostea  vero  senatus- 
consulto  I>argiano  cautum  fuerat, 
ut  liberi  manumiagoris  non  nomi- 
110 ti m exberedati  fac.ti  extraneis 
lieredibus  eorurn  in  bonis  Latino- 
rum  proeponerentur.  Quibus  super- 
veuit  etiam  divi  Trajani  edictum, 
quod  eumdem  hominem,  si  invito 
vel  ignoranle  patrono  ad  civitatem 
venire  ex  beneficio  principis  festi- 
navit,  faciebatvivum  quidem  civem 
Romanum,  Latinum  vero  morien- 
tem.  Sed  nostra  con«titutione, 
prapter  hujusmodi  conditionum 
vices  et  alias  diflicultates,  cum  i psis 
Latinis  etiam  legem  Juninm  et 
aenatus-consultuni  Largianuin  et 
edictum  divi  Trajani  in  perpetuum 
deleri  censuimus,  ut  omnes  liberti 
civitate  Romana  fruantur,  etmira- 
bili  modo  quibusdam  adjectionibua 
ipsas  vias  qua?  in  Latinitatem  du- 
cebant,  ad  civitatem  Romauaui  ca- 
piendam  transposuimus. 


Hens  of  Rome  ; for  there  are  now  no 
others,  there  being  no  more  Dedititii 
or  Latiui.  And  the  Isitini  never 
enjoyed  any  legal  right  of  succes- 
sion ; for  although  they  lived  as  free, 
yet,  with  their  last  breath,  they  lost 
ut  once  their  life  and  liberty : and 
their  goods,  like  those  of  slaves, 
were  claimed  by  their  manumittor, 
as  a kind  of  prculium , by  virtue  of  the 
Us  Juuia  Surbunu.  It  was  afterwards 

Srovided  by  the  mnatut-cotvadtum 
uin/iimum.  that  the  children  of  a ma- 
numittor,  not  disinherited  bv  name, 
should  in  the  succession  to  the  goods 
of  a 1 jitin,  be  preferred  to  any  stran- 
gers whom  a manumittor  might  in- 
stitute his  heirs.  The  edict  of  the  Em- 
peror Trajan  followed,  by  which,  if  a 
slave,  either  against  the  will  or  with- 
out. the  knowledge  of  his  patron,  had 
obtained  Roman  citizenship  by  fa- 
vour of  the  emperor,  he  was  re- 
garded ns  free  during  his  life,  but  at 
his  death  was  looked  on  as  a Latin. 
Rut  we,  being  dissatisfied  with  the 
difficulties  attending  these  changes 
of  condition,  have  thought  proper,  by 
our  constitution,  for  ever  to  abolish 
the  Latiui,  and  with  them  the  Us 
Juuia , tht?  unwtus-runmltum  Larpia- 
num,  and  the  edict  of  Trajan  ; so  that 
all  freedtnen  whatever  become  citi- 
zens of  Rome.  And  we  have  happily 
contrived  by  some  additional  dispo- 
sitions, that  the  manner  of  confer- 
ring the  freedom  of  Latins  has  now 
become  the  manner  of  conferring 
Roman  citizenship. 


Gai.  iii.  50-68.  63-63.  71-73;  C.  vii.  6. 


Latini  Jvniani.  See  Rk.  i.  Tit.  5.  3. 

SenatU8-cun8ulto  Largiano.  This  sanalus-conmltum  was 
passed  in  the  time  of  Claudius,  and  in  the  consulate  of  Lupus 
and  Largus.  (Gai.  iii.  63-R7.)  As  we  might  infer  from  the 
text,  the  rights  of  the  children  of  the  patron  to  the  succession 
of  a Lathing  Junianus  remained  if  they  were  disinherited  in 
any  other  way  than  by  name. 

By  the  edict  of  Trajan  the  rights  of  the  patron  were,  in  the 
case  mentioned  in  the  text,  restored  at  the  death  of  a Latin  uu 
exactly  as  if  the  Latintu  had  never  become  a citizen  by  im- 
perial rescript.  (Gai.  iii.  72.)  As  to  the  modes  in  which  a 
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Latinus  could  acquire  the  rights  of  full  citizenship,  see  note 
on  Bk.  i.  Tit.  5.  3. 


Tit.  VIII.  DE  ASSIGNATIONE  LIBERTORUM. 


In  summa,  quod  ad  bona  liberto- 
rum,  admonendi  surnus  censuisse 
senatum,  ut  quamvis  ad  omnes  pa- 
troni  liberos  qui  ejusdem  gracilis 
sunt,  sequaliter  bona  libertorum 
pertineant,  tamen  licere  parenti  uni 
ox  liberis  assignare  libortum  : ut 
post  mortem  ejus  solus  is  patronus 
babeatur  cui  assignatus est,et  ceteri 
libcri  qui  ipsi  quoque  ad  eadem 
bona,  nulla  assignations  interveni- 
ente,  pariter  adiuitterentur,  nihil 
juris  in  iis  bonis  habeant ; sed  ita 
demum  pristinuin  jus  recipiunt,  si 
is  cui  assignatus  est  decesserit  nul- 
lis  liberis  relictis. 


Finally,  with  regard  to  the  goods 
of  freedmen,  we  must  remember  that 
the  senate  has  enacted,  that  although 
the  goods  of  freedmen  belong  equally 
to  all  the  children  of  the  patron  who 
are  in  the  samo  degree,  yet  a parent 
may  assign  a freedman  to  any  one  of 
his  children,  so  that,  after  the  death 
of  the  parent,  the  child,  to  whom  the 
freedman  was  assigned,  is  alone  con- 
sidered as  his  patron,  and  the  other 
children,  who  would  have  been  equal- 
ly admitted  had  there  been  no  assig- 
nation, are  wholly  excluded.  Hut  if 
the  child  to  whom  the  assignation 
has  been  made,  dies  without  issue, 
they  regain  their  former  right. 


D.  xxxviii.  4.  1. 


The  senate  enacted  this  by  the  consultum  mentioned  in 
paragr.  3. 

1.  Nectantum  libertum,sedetiam  1.  Not  only  a freedrann,  but  a 
libertam,  et  non  tantum  tilio  nepo-  freedwoman  may  be  assigned,  and 
tive,  sed  etiam  filial  neptive  assig-  not  only  to  a son  or  grandson,  but 
nare  permittitur.  to  a daughter  or  granddaughter. 

D.  xxxviii.  4.  1,  and  3.  1,  2. 


But  it  was  necessary  that  the  child  or  grandchild  should  be 
in  the  power  of  the  patron. 


2.  Datur  autem  hicc  assignaudi 
facultas  ei  qui  duos  pluresve  liberos 
in  potestato  habebit,  ut  iis  quos  in 
potestate  habet,  assignare  ei  liber- 
tum  libertamve  liceat.  Unde  quse- 
rebatur,  si  etim  cui  assignaverit 
postea  emancipaverit,  num  evanes- 
cat  assignatio  P Sed  placuit  eva- 
nescere,  quod  et  Juliano  et  aliis 
plerisque  visum  est. 


D.  xxxviii. 


2.  The  power  of  assigning  freed 
persons  is  given  to  him  who  bas  two 
or  more  children  in  his  power,  and  it 
is  to  children  in  his  power  that  a fa- 
ther may  assign  a freedman  or  freed- 
woman. Hence  the  question  arose, 
supposing  a father  assigned  a freed- 
nian  to  his  son,  and  afterwards  eman- 
cipated that  son,  whether  the  assign- 
ment would  be  destroyed.  It  has 
been  determined  that  it  is  destroyed; 
such  was  the  opinion  of  Julian  and 
of  most  others. 

•.  1,  and  13.  1. 


I 
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The  aenatiis-consultum  did  not  allow  the  patron  to  give  the 
freedman  new  heir*,  but  only  to  give  a preference  to  particular 
heirs.  If  the  children  passed  out  of  the  power  of  the  patron, 
they  would  cease  to  be  heirs  of  the  freedman. 

3.  Nec  interest  testamento  quia  3.  It  makes  no  difference,  whether 
assignet  an  sine  testamento,  eed  the  assignment  of  a freedman  be 
etiamquibnscumque verbis  patronis  made  by  testament,  or  without  a tea- 
hoc  penuittitur  facere  ex  ipso  sena-  lament.  And  patrons  may  make  it 
tua-i'onsulto,  quod  Claudinnis  tern-  in  any  terms  whatever,  bv  virtue  of 
poribus  factum  est  fiuillo  Ilufo  et  the  tnialut-conmUum  passed  in  the 
Osterio  Scapula  consulibus.  time  of  Claudian,  in  the  consulship 

of  Suillus  Hufus  and  Osterius  Sca- 
pula. 

I).  xxxviii.  4.  1,  pr.  and  3. 

The  date  of  this  senatus-consulhim  is  given  as  a.d.  45. 

Just  as  any  expression  of  the  wishes  of  the  patron  sufficed 
to  make  an  assignation,  so  any  expression  of  a contrary  wish 
sufficed  to  revoke  it  (D.  xxxviii.  4. 1.  4.) 


Tit.  IX.  DE  BONORUM  POSSESSIOXIBUS. 


Jushonorum  possessionis  intro- 
ductum  est  a protore,  emendandi 
veteris  juris  gratia.  Nec  solum  in 
intestatorumhereditatihusvetus  jus 
eo  modo  prtetor  ememiavit,  sicut 
supra  dictum  est,  sed  in  eorum  quo- 
que  qui  testamento  facto  decesse- 
riut ; nam  si  alienus  postuni  us  lieres 
fuent  iusti tutus,  quamvis  lieredita- 
tem  jure  eivili  adire  non  poterat, 
cum  institutio  non  valebat,  hono- 
rario  tamen  jure  bonorum  possessor 
efliciebatur,  videlicet  cum  a prtetore 
adjuvabatur:  sed  et  is  a nostra 
constitutione  hodie  recte  heres  in- 
stituitur,  quasi  et  jure  eivili  non 
iucognitus. 


The  system  of  bonorum  po»*ex*i<me* 
was  introduced  by  the  praetors  as  an 
amendment  of  the  ancient  law,  not 
only  with  regard  to  the  inheritances 
of  intestates,  ns  we  have  said  above, 
but  of  those  also  who  die  after  mak- 
ing a testament.  For  if  n posthu- 
mous stranger  were  instituted  heir, 
although  he  could  not  enter  upon 
the  inheritance  by  the  civil  law,  in- 
nsmuch  ns  his  institution  would  not 
be  valid,  yet  bv  the  pnetorian  law  he 
might  he  made  the  possessor  of  the 
goods,  because  he  received  the  assist- 
ance of  the  prtetor.  Such  a person 
may  now,  by  our  constitution,  be 
legally  instituted  heir  ns  being  no 
longer  unrecognised  by  the  civil  law. 


Gai.  ii.  242  ; D.  i.  1.  71 ; D.  xxxviii.  6.  1. 


The  jus  civile  knew  of  no  other  mode  of  succession  than 
that  of  those  who  were  strictly  heredes.  The  prtetor  intro- 
duced a new  mode,  that  by  giving  possession  of  the  goods. 
This  was,  in  its  origin,  merely  the  placing  the  heir  under  the 
civil  law  in  possession  of  the  hereilitas  in  case  this  possession 
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was  withheld:  and  then  the  praetor  being  thus  called  on  to 
admit  to  the  possession,  in  process  of  time  regulated  this  ad- 
mission by  the  feeling  of  natural  justice  which  it  was  part  of  his 
province  to  entertain, and  admitted,  in  many  cases,  those  whose 
blood  gave  a claim,  in  preference  to  those  whom  the  course  of 
the  civil  law  marked  out.  He  did  not,  indeed,  admit  any  one 
whom  the  law  expressly  rejected  ; for  the  pnetor  could  not 
openly  violate  the  law ; but  when  the  law  was  silent,  the  pnetor 
took  advantage  of  this  silence  to  admit  persons  whom  the  law 
passed  over.  (D.  xxxvii.  1.  12.  1.)  He  never  gave  the  domi- 
nium Quiritarium  in  any  of  the  goods  of  the  inheritance,  but 
only  the  dominium  bonitarium  (see  Introd.  sec.  62),  i.e.  he 
made  all  that  constituted  the  inheritance  a part  of  the  goods 
(‘  in  bonis  ’)  of  the  person  to  whom  he  gave  the  possession. 


1.  Aliquando  tamen  ncque  emen- 
dandi  neque  impugnandi  veteris 
juris,  sed  magis  eoutirmandi  gratia 
pollin' tur  bonorum  possessionem  ; 
nuni  illis  quoque,  qui  recte  facto  tes- 
tamento  beredes  instituti  sunt,  dat 
secundum  tabulas  bonorum  posses- 
sionem. Item  ab  intestato  sues 
beredes  et  agnatos  ad  bonorum  pos- 
sessionem vocat ; sed  et  remota 
quoque  bonorum  possessione,  ad  eos 
pertmet  hereditas  jure  civili. 


1.  Tint  the  pnetor  sometimes  be- 
stows the  possession  of  goods  with 
a wish  not  to  amend  or  impugn  tile 
old  law,  but  to  confirm  it,  for  he  gives 
possession  secundum  tabulas  to  those 
who  are  appointed  heirs  by  regular 
testament.  He  also  calls  sui  heretics 
and  at/nati  to  the  possession  of  the 
goods  of  intestates,  and  yet  the  in- 
heritance would  be  their  own  by  the 
civil  law, although  the  pnetor  did  not 
interpose  his  authority. 


Gai.  iii.  34;  D.  xxxvii.  1.  6.  1. 


The  person  to  whom  the  praetor  gave  the  bonorum  possessio 
could  make  use  of  the  interdict  (see  Introd.  sec.  107)  begin- 
ning with  the  words  ‘Quorum  bonorum  and  as  this  was  the 
readiest  way  of  procuring  the  prse  tor's  aid  in  being  placed  in 
possession,  the  heir  might  be  glad  to  adopt  it,  though  the 
possessio  bonorum  did  not  give  him,  as  it  did  others,  a title  to 
succeed,  which  he  would  not  otherwise  have  had. 


2.  Quosautem  pnetor  solus  vocat 
ad  kereditatcm,heredesquidem  ipso 
jure  non  hunt,  nam  pnetor  heredem 
fncere  non  potest : per  legem  enim 
tan  turn  vel  similem  juris  constitu- 
tionem  heredps  hunt,  veluti  per 
eenatus-consulta  et  constitutionea 
principales  ; sed  cum  eis  pnetor  dat 
bonorum  possessionem,  loco  here- 
dum  constituuntur  et  vocantur  bo- 
norum possessores.  Adhuc  autem 
et  alios  complures  gradus  praetor 
fecit  in  bonorum  possesmonibus  dan- 
dis,  dum  id  agebat  ne  quia  sine  suc- 


2.  But  those  whom  the  prretor 
alone  calls  to  an  inheritance,  do  not 
in  law  become  heirs,  inasmuch  as 
the  pnetor  cannot  make  an  heir,  for 
heirs  are  made  only  by  law,  or  by 
what  has  the  effect  of  a law,  as  a 
senalus-consultum, or  an  imperial  con- 
stitution. But  when  the  praitor  gives 
any  persons  the  possession  of  goods, 
they  stand  in  the  place  of  heirs,  and 
are  called  the  possessors  of  the  goods. 
The  pnetors  have  also  devised  many 
other  orders  of  persons  to  whom  the 
possession  of  goods  may  be  granted, 
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oesRore  morerotur;  nam  angu^tissi-  from  A wish  to  ensure  that  no  man 
inis  finibus  ronstitutum  per  legem  should  die  without  a successor.  In 
Duodecim  Tabularum  jus  percipi-  short,  the  right  of  succeeding  to  in- 
eudarum  bereditatum  pnetor  ex  heritances,  which  wascontined  within 
bono  ct  icquo  dilatavit.  Tery  narrow  limits  by  the  laws  of  the 

Twelve  Tables,  has  been  extended 
by  the  prietors  in  conformity  to  the 
principles  of  justice  and  equity. 

Gal  iil  18.  25.  32. 

3.  Sunt  autem  bonorum  posses-  3.  The  testamentary  possessions 
siones  ex  testamcnto  quidem  ha* : of  goods  are  these.  First,  that  which 

priina,  quae  prieteritis  liberis  datur,  is  given  to  children  passed  over  in 
vocaturque  contra  tabulae;  secunda,  the  testament ; this  is  called  contra 
quani  omnibus  jure  scriptis  heredi-  tabulas.  Secondly,  that  which  the 
bus  pnetor  pollicetur,  ideoque voca-  prsetor  promises  to  all  those  legally 
tur  secundum  tabula*.  Et  cum  de  instituted  heirs,  and  is  therefore 
testamentis  prius  locutusest,ad  in-  called  potsesiio  secundum  tabulas. 
testatos  transitum  fecit : et  primo  After  having  spoken  of  these,  he 
loco  suis  heredihus,  et  iis  qui  ex  passes  on  to  intestacies ; and  first 
edicto  prtetoris  inter  suos  oonnume-  he  gives  the  possession  of  goods, 
rantur,  dat  bonorum  possessionem  called  unde  liberi,  to  the  mi  heredcs, 
quie  vocatur  unde  liberi ; secundo  or  to  those  who  by  the  prictorian 
legitimis  heredihus ; tertio  decern  edict  are  numbered  among  the  mi 
personis  quas  extraneo  manumissori  hereilee ; secondly,  to  the  legal  heirs  ; 
pnwferebat.  Sunt  autem  decern  per-  thirdly,  to  the  ten  persons  who  were 
some  ha; : pater  mater,  avus  avia  preferred  to  a patron,  if  a stranger  ; 
tarn  paterm  quain  inatemi ; item  and  these  ten  persons  were,  a father ; 
filius  filia,  nepos  ncptia  tarn  ex  filio  a mother  j a grandfather  or  grand- 
quam  ex  filia;  fratersoror,aive  con-  mother,  paternal  or  maternal;  a son  ; 
sanguinei  sunt  give  uterini.  Quarto  a daughter ; a grandson  or  grand- 
cognatis  proximis,quinto  turn  quern  daughter,  ns  well  by  a daughter  as  by 
ex  l'amilia,  sexto  patrono  et  patron®  a son  ; a brother  or  sister,  either  con- 
liberisque  eoruin  et  parentibus,  sep-  sanguine  or  uterine.  Then,  fourthly, 
timo  virn  et  uxori,  octavo  cognatis  he  gave  tho  poase&sion  of  goods  to 
manumissoris.  the  nearest  cognati ; fifthly,  ‘ turn 

quem  ex  familia,’  to  the  nearest 
member  of  the  family  of  the  patron ; 
sixthly,  to  the  patron  or  patroness, 
and  to  their  children  and  parents; 
seventhly,  to  a husband  and  wife; 
eighthly,  to  the  cognati  of  the  manu- 
raittor. 

Gai.  iii.  20,  27.  30 ; D.  xxxviii.  0.  1. 

The  various  kinds  of  possessions  of  goods  may  be  divided 
according  as  they  were  testamentary  (ex  testamento)  or  ab 
intestate.  Under  the  first  head  come  the  two  kinds  called 
contra  tahxilas  and  secundum  tabulae. 

1.  The  possessio  contra  tabulas  was  given,  as  it  is  said  in 
the  text,  to  children  passed  over  in  the  testament.  It  was  not 
given  against  the  testament  of  women,  as  they  had  no  sui 
lieredes.  (D.  xxxvii.  4.  4.  2.) 

2.  The  possessio  secundum  tabulas  was  giveunot  only  when 
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the  testament  was  in  due  form  and  valid,  hut  also  when  it  would 
have  had  no  effect  according  to  the  civil  law.  The  prat  or  gave 
the  possession  though  the  testament  was  defective  in  form,  as, 
for  instance,  if  it  contained  no  familial  mancipatio  or  nuncu- 
pation. (Ui.p.  Ref/.  28.  6.  See  Ilk.  ii.  Tit.  10.)  The  praetor, 
again,  only  required  that  the  testator  should  have  been  capable 
of  making  a testament  at  the  time  he  made  it  and  at  his  death, 
without  regard  to  the  intermediate  time.  (See  Bk.  ii.  Tit.  10  ; 
D.  xxxvii.  11.  1.  8.)  He  permitted  the  institution  of  the 
posthumous  child  of  a stranger  (see  Bk.  ii.  13),  and  would,  in 
cases  where  a gift  was  conditional,  place  the  heir  or  legatee  in 
posseasion  of  the  goods  while  the  condition  was  pending,  and 
remove  him  if  the  condition  was  not  fulfilled.  (D.  xxxvii. 
11.  5.) 

The  possessio  secundum  tabula, s was  not  given  until  after 
that  contra  tabulae,  that  is,  not  until  it  was  ascertained  there 
were  no  children  passed  over,  or  that  they  had  made  no  claim 
within  the  time  fixed  by  law.  (D.  xxxvii.  11.  2.) 

If  there  was  no  testament,  the  prator  gave  the  possession 
under  one  of  the  following  heads : Unde  liberi — Unde  legi- 
timi—Unde  decern  persona; — Unde  cognati — Turn  quem  ex 
farnilia — Unde  liberi  patroni  patronceque  et  parentes  eorum 
— Unde  vir  et  uxor — Unde  cognati  manumissoris. 

These  are  given  in  the  text  in  the  order  in  which  they 
occurred  in  the  edict;  and  those  beginning  with  unde  are  in 
that  form,  by  a contraction  for  ea  pare  edicti  unde  liberi 
vocantur:  unde  legitimi  vocantur,  &c. 

Four  only  have  reference  to  the  succession  of  persons  of  free 
birth  : Unde  liberi,  unde  legitimi,  untie  cognati,  unde  vir  et 
uxor.  The  other  four  are  only  applicable  to  freedmen. 

1.  The  possessio  unde  liberi  was  given  to  the  sui  heredes, 
and  those  called  with  them. 

2.  That  unde  legitimi  was  given  toall  those  who  would  be  the 
heirs  of  the  deceased  by  law,  that  is,  to  those  summoned  to  the 
succession  by  the  law  of  the  Twelve  Tables,  and  those  placed 
in  the  same  rank  by  subsequent  legislation.  Turn,  quem  ei 
heredem  esse  oporteret,  si  intestatus  mortuus  esset.  (D. 
xxxviii.  7.  1.)  It  included  the  sui  heredes,  if  they  did  not 
apply  within  the  time  prescribed  to  them  as  sui  heredes,  the 
agnati,  those  placed  by  the  constitutions  in  the  rank  of  agnati, 
the  mother  under  the  senatus-consultum  Tertullianum,  the 
children  under  the  senatus-consultum  Orphitianum,  and  the 
patron  and  his  children  as  the  heredes  legitimi  of  their  libertus. 

3 That  unde  decern,  persona;  was  given  to  the  ten  persons 
mentioned  in  the  text  in  preference  to  a stranger  who  might 
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have  emancipated  a free  person,  after  having  acquired  him  in 
mandpio  for  the  purpose  of  the  fictitious  sale  necessary  to 
emancipation.  This  emancipation  made  the  emancipator  the 
patron,  and  gave  him  rights  of  succession,  which  the  prartor 
postponed  by  the  edict, 

4.  The  possess  io  unde  cognati  created  a new  class  of  persons 
interested  in  the  succession  by  ties  of  blood  which  gave  no 
claim  except  under  the  edict.  The  sui  hereilea  and  legitimi,  if 
they  had  omitted  to  come  in  within  the  time  prescribed  to 
them,  might  come  in  as  cognati. 

5.  The  possess io  turn  quem  ex  familia  was  given  to  the 
nearest  member  of  the  family  of  the  patron,  in  default  of  the 
sui  heredes  taking  under  the  unde  legitimi.  The  words  are 
an  abridgement  of  part  of  the  edict,  t turn  quem  ex  familia 
patroni  proximum  oportebit,  vocabo.'  For  the  two  first 
words  is  read  sometimes  tanquam , sometimes  turn  qua;  but 
turn  quem  is  much  the  most  intelligible  reading. 

6.  The  possessio  unde  liberi  patroni  patrormque  et  pa- 
reutes  eorvm  was  given  to  the  descendants  of  the  patron, 
whether  they  had  been  in  the  power  of  the  patron  or  not,  and 
to  the  ascendants,  whether  the  patron  had  been  in  their  power 
or  not — thus  going  a step  beyond  the  last-mentioned  pos- 
session, which  was  only  given  to  a person  in  the  family  of  the 
patron.  This  is  as  probable  an  account  as  any  of  the  use 
of  this  and  the  last  possess io : but  so  little  is  known  respect- 
ing them,  that,  we  cannot  be  certain  how  they  were  applied. 

7.  The  possessio  unde  vir  et  uxor  gave  husband  and  wife 
reciprocal  rights  of  succession.  The  only  mode  in  which  one 
married  person  succeeded  by  the  jus  civile  to  the  goods  of 
another  was  when  the  wife  passed  into  the  power  of  her  hus- 
band by  in  manum  conventio. 

8.  The  possessio  unde  cognati  manurnissons  was  given  to 
all  the  blood  relations  of  the  patron.  In  the  possession  given 
exclusively  with  reference  to  the  goods  of  freedmen,  it  was  the 
same  as  with  those  given  alike  of  the  goods  of  free  persons  and 
of  freedmen;  any  one  who  might  have  applied  for  an  earlier 
possession  might,  if  he  failed  to  do  so  within  the  prescribed 
time,  apply  for  a later  possession,  in  the  terms  of  which  he  was 
included.  Thus  the  quem  proximum  might  apply  as  for  the 
possessio  unde  liberi  patroni,  &c.,  and  both  he  and  one  of  the 
liberi  patroni  might  have  applied  for  that  unde  cognati 
manurnissoris. 

If  there  was  no  one  to  whom  possession  of  goods  could  be 
given,  the  right  to  the  goods  devolved  to  the  people,  i.e.  in  the 
times  of  the  emperors,  to  the  Jiscus.  ( Si  nemo  sit,  ad  quem 
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bonorum  possessio  pertinere  possit,  aut  sit  quidem,  sedjus 
Sunni  omiserit,  populo  bona  deferuntur  ex  lege  Julia  cadu- 
caria.)  (Uu>.  Reg.  28.  7.) 


4.  Sod  eas  quidem  prietoria  in- 
troduxit  jurisdictio.  A nobis  tamen 
nihil  incuriosum  prsetermissum  est; 
sed  nostris  constitutionibus  omnia 
corrigentes,  contra  tabulas  quidem 
et  secundum  tnbulos  bonorum  pos- 
sessiones  ad  mid  mus,  utpote  neces- 
sarios  constitutas,  nec  non  ab  intes- 
tato  unde  liberi  et  undo  legitiini 
bonorum  possesaiones.  Qua;  autem 
in  pro; tori-  edicto  quinto  locoposita 
fuerat,  id  est  unde  decern  personte, 
earn  pio  proposito  et  coinpendioso 
sermone  supervacuaiu  oslendimus. 
Cum  enim  priefnta  bonorum  pos- 
sesaio  decern  personas  pneponebat 
extraneo  mnnumissori,  nostra  con- 
stitutio  quam  de  emaneipatione 
liberorum  fecimus,  omnibus  paren- 
tibus  eisdemque  manutnissoribus 
contractu  fiducia  manumissionem 
facere  dedit,  ut  ipsa  manumissio 
eorum  hoc  in  sehabeatprivilegium, 
et  supervacua  tint  supradicta  bono- 
rum possessio.  Sublntaigiturpne- 
fata  quinta  bonorutu  possession?,  in 
gradum  ejus  sextain  an  tea  bonorum 
possessionem  induximus,  et  quin- 
tain fecimus  quam  pnetor  proximis 
cognatis  poilicetur. 


5.  Cumque  antoa  fuerat  septimo 
loco  bonorum  possessio turn  quern  ex 
familia,  et  octavo  unde  liberi  patro- 
ni  patromcque  et  parentes  eoruin, 
utramque  per  constitutionem  nos- 
tramquam  de  jurepatronatus  feci- 
nms,  peuitus  vacoavimus.  Cum 
eniin  ad  similitudinem  succession^ 
ingenuorum,libertinorum  successi- 
ones  posuirnu.s,quas  usque  ad  quin- 
turn  tantummodo  gradum  coaicta- 
vimus,  ut  sit  aliqua  inter  ingcuuos 
et  libortinos  differentia,  suflieit  eis 
tam  contra  tabulae  bonorum  pos- 
sessio  quam  unde  lcgitimi  et  unde 
cognati,  ex  quibus  posauntsuajura 
vindicare,  omni  scrupulositate  et 


4.  Such  aro  the  possessions  of 
goods  introduced  by  the  printer's 
authority.  We  ourselves,  who  have 

assed  over  nothing  negligently,  but 

ave  wished  to  amend  everything, 
have  admitted  by  our  constitutions 
as  indispensably  necessary,  the  pos- 
session of  goods  contra  tabula > and 
secundum  tabulae,  and  also  the  pos- 
sessions ab  intestato,  called  unde  liberi 
and  unde  leyitimi ; but  with  a kind 
intention,  and  in  a few  words,  we 
have  shown,  that  the  possession 
called  unde  decern  persona1,  which  held 
the  fifth  place  in  the  prietor's  edict, 
was  superfluous  j for  ten  kinds  of 
persons  were  therein  preferred  to  a 
patron  if  a stranger;  but  by  our 
constitution  on  the  subject  of  the 
emancipation  of  children,  parents 
themselves  are  the  manumittors  of 
their  children,  as  if  under  a fiduciary 
contract,  which  has  now  become  an 
understood  part  of  the  manumission, 
so  that  this  privilege  belongs  neces- 
sarily to  the  manumission  they  go 
through,  and  the  possession  unde 
decent  permnee  is  now  useless.  We 
have  suppressed  it  therefore,  and, 
putting  the  sixth  in  its  place,  have 
now  made  that  the  fifth,  by  which 
the  pnetor  gives  the  succession  to 
the  nearest  coynati. 

5.  As  to  the  possession  turn  quern 
ex  familia,  formerly  in  the  seventh 
place,  and  the  possession  unde  liberi 
patroni patrunreque,  et  parentes  eorum, 
in  the  eighth,  we  have  now  annulled 
them  both  bv  our  constitution  con- 
cerning the  right  of  patronage.  And 
having  made  the  successions  of  liber- 
tini like  those  of  inyenui,  except  that 
we  have  limited  the  former  to  the  fifth 
degree,  so  that  there  may  still  remain 
some  difference  between  them,  we 
think,  that  the  possessions  contra 
tabulae,  unde  leyilttni,  and  unde  coy- 
nati may  suffice  for  the  inyenui  to 
vindicate  their  rights;  all  the  subtle 
and  intricate  niceties  of  those  two 
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inextrieabili  erroro  istarum  duarum 
bonorum  posscssionum  reeoluto. 

6.  Aliam  vero  bonorum  posses- 
sionem qme  unde  vir  et  uxor  appel- 
latur,  et  uono  loco  inter  veterea  bo- 
norum  posaessionea  posita  fuerat,  et 
in  suo  \ igore  servavimus,  et  altiore 
loco,  id  eat  sexto,  earn  posuimus : 
decima  veteri  bonorum  posaessione, 
qute  erat  unde  cognati  manumis- 
soris,  propter  causas  enarrutas  me- 
nu aublata,  ut  sex  tantummodo 
bonomm  poaaesaionea  ordinaries 
perinaneant  auo  vigore  pollentes. 

7.  Septima  easseeuta,  quam  op- 
tima rations  pnctores  introduxe- 
runt : norieeime  enim  promittitur 
edieto  iia  etiarn  bonorum  poaseasio, 
quibua  ut  detur,  lege  vel  aenatua- 
consulto  vel  constitutione  eompre- 
hensum  cut.  Quam  neque  bonorum 
possessionibus  qute  ab  intestato 
veniunt,  neque  iia  quic  ex  testa- 
meuto  sunt,pnetorstabili  jure  con- 
numeravit;  sed  quasi  ultimum  et 
extraordinarium  auxilium.proutres 
exigit,  accominodavit,  scilicet  iia 
qui  ex  legibus,  senatus-consultis 
constitutionibuBve  principum  ex 
novo  jure,  vel  ex  testamento  vel  ab 
intestato,  veniunt. 


D.  xxxviii. 


kinds  of  possessions,  turn  piem  ex 
fiimilia  and  umle  patruni,  being  done 
away  with. 

0.  The  other  possession  of  goods, 
called  rir  et  uror,  which  held  the 
ninth  place  among  the  ancient  pos- 
sessions, we  have  preserved  in  full 
force,  and  have  given  it  a higher  place, 
namely,  the  sixth.  The  tenth  of  the 
ancient  possessions,  called  mule  cot/- 
nati  maiiumwmri*,  line  been  deserv- 
edly abolished  for  reasons  already 
given ; and  there  now,  therefore, 
remain  in  force  only  six  ordinary 
possessions  of  goods. 

7.  To  these  a seventh  possession 
has  been  added,  which  the  praetors 
have  most  probably  introduced.  For 
by  the  last  disposition  of  the  edict, 
possession  of  goods  is  promised  to 
all  those  to  whom  it  is  given  bv  anv 
law,  tenatiu-conmltum,  or  constitu- 
tion. The  praetor  has  not  positively 
numbered  this  possession  of  goods 
either  with  the  possessions  of  the 
oods  of  intestates,  or  of  persons  who 
ave  madeatestameut;  but  has  given 
it,  according  to  the  exigence  of  the 
case,  as  the  last  and  ex traonlinary  re- 
source of  those  who  are  called  to  the 
successions  of  intestates,  or  under  a 
testament  by  any  particular  law, 
tmutiu-connmum,  or,  in  later  times, 
by  an  imperial  constitution. 

1.  1,  pr.  and  2. 


The  difference  between  the  possess io  quibua  ut  detur,  lege 
vel  senatus-consuUo  vel  constitutione  comprehensum  eat,  or 
as  it  was  sometimes  called,  the  possess  to  turn  quibus  ex  legibus 
(Theoph.  Parnphr.),  and  the  posscssio  unde  legitirni,  was, 
that  the  first  was  given  when  the  law,  &c.,  expressly  declared 
that  the  possession  of  goods  was  to  be  given ; the  latter  when 
the  law,  &c.,  gave  the  hereditas,  and  tho  prsetor  gave  the  pos- 
sess'! o.  It  was,  for  instance,  by  means  of  the  possession  uti  ex 
legibus,  that  the  patron  took  concurrently  with  the  children 
of  the  libertvs,  by  virtue  of  the  lex  Papia  Poppcea. 


8.  Cumigitur  plurcs  species  suc- 
cessionum  pnetorintroduxisset,  cas- 
que per  ordinem  disposuisset,  et  in 
unaquaque  specie  succeasionis  saepe 
plurcs  extent  disparigradu  personae; 


8.  The  praetor,  having  thus  intro- 
duced and  arranged  in  order  many 
kind-  of  successions,  and  as  persons 
in  dillerentdegreesof  relationship  are 
often  found  iu  the  same  place  with 
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ne  sctiones  creditorum  differrentur, 
sed  haberentquoaeonvenirent,et  ne 
facile  in  possessionem  bonorum  de- 
functi  mitterentur,  et  eo  mode  sibi 
consulerent,  ideo  petendie  bonorum 
possessioni  certura  tempus  prsefiui- 
vit.  Liberia  itaque  et  parentibua 
tam  naturalibus  quam  adoptivis  in 
petenda  bonorum  possessione  anni 
spatium,  ceteris  centum  dierum 
dedit. 


regard  to  the  succession,  thought  fit 
to  limit  a certain  time  for  demanding 
the  possession  of  goods,  that  the 
actions  of  creditors  might  not  be 
delayed,  but  there  might  be  a proper 
person  against  whom  to  bring  them, 
and  that  the  creditors  might  not  pos- 
sess themselves  of  the  effects  of  the 
deceased  too  easily,  and  consultsolely 
their  own  advantage ; the  prtetor 
therefore  fixed  a certain  time  within 
which  the  possession  of  the  goods 
was  to  be  demanded,  if  at  all.  To 
parents  and  children,  whether  natu- 
ral or  adopted,  he  allowed  one  year, 
within  which  they  must  either  accept 
or  refuse  the  possession.  To  all 
other  persons,  atjnati  or  cm/nati,  he 
allows  only  a hundred  days. 


T).  xxxviii.  9.  l,pr.  and  12. 


The  species  succeasionum  correspond  to  the  different  pos- 
8e8siones. 


9.  Et  si  intra  hoc  tempus  aliquis 
bonorum  possessionem  non  petierit, 
ejusdem  grad  us  personis  accrescit; 
vel  si  nemo  sit  deinceps,  ceteris  bo- 
norum possessionem  perinde  ex  suc- 
cessorio  edicto  pollicetur,ac  si  isqui 
prtecedebat  ex  eo  numerononesset. 
Si  quis  Usque  delatam  sibi  bono- 
rum possessionem  repudiaverit,non 
quousque  tempus  bonorum  posses- 
sion! priefinitum  excesserit,  expec- 
tatur ; sed  statim  ceteri  ex  eodem 
edicto  admittuntur.  In  petenda 
autem  bonorum  possessione  dies 
utiles  singuli  couaiderantur. 


9.  And  if  any  person  entitled  do 
not  claim  possession  within  the  time 
limited,  his  right  of  possession  ac- 
crues first  to  those  in  the  same  de- 
gree with  himself;  and  if  there  be 
none,  the  praetor,  by  the  successory 
edict,  gives  the  possession  to  the 
next  degree,  exactly  as  if  he  who  pie- 
ceded  had  no  claim  at  all.  If  a man 
refuse  the  possession  of  goods  when 
it  is  open  to  him,  there  is  no  neces- 
sity to  wait  until  the  time  limited  is 
expired,  but  the  next  in  succession 
are  instantly  admitted  under  the 
same  edict.  In  reckoning  the  time 
allowed  for  applications  for  the  pos- 
session of  goods,  we  only  count  those 
days  which  are  utiles. 


D.  xxxvii.  1.  3.  9 ; D.  xxxvii.  1.  4.  5 ; I>.  xxxviii.  9.  1.  0.  8.  10 ; 
D.  xxxviii.  15.  2. 


10.  Sed  bene  anteriores  principes  10.  Former  emperors  have  wisely 
et  buic  causte  providerunt,  ne  quis  provided  that  no  person  need  trouble 
pro  petenda  bonorum  possessions  himself  to  make  an  express  demand 
curet;  sed  quocumque  modo,  si  of  the  possession  of  goods ; for,  if  he 
admittentis  earn  indicium  iutra  has  in  any  manner  signified  within 
statute  tauten  tempore  ostenderit,  the  appointed  time  his  wish  to  accept 
plenum  habeat  earum  beneficium.  the  succession,  he  shall  enjoy  the  full 

benefit  of  it. 

C.  vi.  9.  8,  9. 

Only  those  dies  were  considered  utiles  which  were  subse- 
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quent  to  the  person  entitled  to  the  possession  being  aware  of 
his  right,  and  which  were  not  days  on  which  magistrates  did 
not  transact  business  ( dies  nefaati).  Demand  of  possession 
was  to  be  made  before  a magistrate,  that  is,  before  the  praetor 
in  the  city,  and  the  prii'ses  in  the  province;  for  the  possession 
did  not  devolve,  like  the  hereditos,  by  course  of  law,  but 
had  to  be  expressly  asked  for  within  a prescribed  time.  A 
particular  formality  in  the  terms  of  the  demand  was  held 
necessary,  the  applicant  having  to  say,  ‘ da  mild  hanc 
bonorum  possessionem ' (Thboph.  Paraphr.),  until  a con- 
stitution of  the  Emperor  Constantius  (C.  vi.  9.  9)  permitted 
the  application  to  be  made  in  auy  terms,  and  before  any 
magistrate,  and  another  constitution  excused  those  whom 
ignorance  of  what  was  the  proper  course,  or  whom  absence 
prevented  from  making  an  application.  (Cod.  6.  9.  8.)  In 
the  time  of  Justinian  there  was  no  application  before  a magis- 
trate ; any  act  that  manifested  the  wish  to  have  the  possession 
was  enough. 

Sometimes  the  possession  of  goods  was  said  to  be  given  sine 
re.  (Gai.  iii.  35;  Ui.p.  Reg.  28.  13.)  The  possession  might 
be  claimed,  in  many  cases,  by  persons  who  were  entitled  to 
enter  on  the  inheritance  as  heirs  under  the  civil  law.  If  these 
persons  entered  on  the  inheritance  without  demanding  posses- 
sion of  the  goods,  the  right  to  this  possession  devolved,  at  the 
expiration  of  the  time  in  which  they  might  have  claimed  it,  to 
the  next  class  entitled  to  it.  But  if  the  person  standing  next 
in  the  order  of  praetorian  succession  demanded  the  possession 
in  such  a case,  he  received  it,  but  only  sine  re,  i.  e.  he  was 
placed  in  the  legal  po-ition  of  possessor  of  the  goods,  but  did 
not  really  have  any  share  in  those  goods  which  formed  the 
inheritance  of  the  heir  under  the  civil  law. 


As  we  have  now  finished  the  subject  of  successions  a]>  inies- 
tnto , as  treated  of  in  the  Institutes,  and  seen  the  system  pre- 
vailing when  the  Institutes  were  published,  this  is  the  most 
natural  place  to  notice  briefly  the  complete  change  introduced 
by  the  1 1 8th  and  127th  Novels,  which  were  issued  respectively 
in  the  years  543  and  547.  By  this  sweeping  change,  the  dif- 
ference between  the  possessio  bonorum  and  the  her  edit  ax,  and 
that  between  ar/nati and  coepiati  was  entirely  suppressed,  and 
three  orders  of  succession  were  created  ; the  first,  that  of  de- 
scendants ; the  second,  that  of  ascendants;  the  third,  that  of 
collaterals.  ( 1 .)  The  descendants  succeeded,  whether  emanci- 
pated or  not,  and  whether  adoptive  or  natural,  to  the  exclusion 
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of  all  other  relations,  and  without  distinction  of  sex  or  degree. 
When  they  were  in  the  first  degree,  they  shared  the  inheritance 
per  capita;  when  in  the  second,  they  shared  it  per  stirpes. 
(2.)  If  there  were  no  descendants,  the  succession  belonged  to 
the  ascendants,  except  that,  when  there  were  brothers  or  sisters 
of  the  whole  blood,  the  ascendants  shared  the  inheritance  with 
them,  each  person  who  had  a claim  to  succeed  taking  an  equal 
share.  When  there  were  no  such  brothers  or  sisters,  the  nearest 
ascendant  took,  excluding  the  more  remote  ; if  two  or  more 
ascendants  of  the  same  degree  were  not  in  the  same  line,  that 
is,  were  partly  in  the  paternal,  partly  in  the  maternal  line,  then 
the  ascendants  of  one  line  took  one-half,  and  the  ascendants  of 
the  other  took  the  other  half,  although  there  might  he  more 
of  the  same  degree  in  one  line  than  in  the  other.  (3.)  Ifthere 
were  no  ascendants,  then  came,  first,  brothers  and  sisters  of  the 
whole  blood,  then  brothers  and  sisters  of  the  half  blood,  no  dis- 
tinction being  made  between  consanguinei, ce,  and  uterini,w. 
The  children  of  a deceased  brother  or  sister  were  allowed  to 
represent  their  deceased  parent,  and  to  receive  the  share  that 
parents  would  have  received ; but  the  grandchildren  of  a brother 
or  sister  were  not  allowed  to  represent  their  grandfather  or 
grandmother.  If  there  were  no  brothers  and  sisters,  or  children 
of  brothers  and  sisters,  the  nearest  relation,  in  whatever  degree, 
succeeded  ; if  there  were  several  in  the  same  degree,  they  shared 
the  inheritance  per  capita. 


Tit.  X.  DE  ACQUISITIONE  PER  ARROGATIONEM. 

There  is  also  another  kind  of  uni- 
versal succession,  introduced  neither 
by  the  law  of  the  Twelve  Tables,  nor 
by  the  edict  of  the  praetor,  but  by 
the  law  which  rests  on  general  con- 
sent. 

Gai.  iii.  82. 

We  now  pass  to  other  modes  of  acquiring  per  universitatem. 
And  the  first  is  that  of  arrogation. 

1.  Ecce  enim,  cum  paterfamilias  1.  For  if  the  father  of  a family 
sese  in  arrogntionem  dat,  omnes  res  gives  himself  in  arrogation,  hia  pro- 
ejuscorporalesetincorporales.quce-  pertv  corporeal  or  incorporeal,  and 
que  ei  debit®  sunt,  arrogatori  antea  the  debts  due  to  him,  were  formerly 
quidem  pleno  jure  acquire bantur,  acquired  in  full  ownership  by  the 
exceptisiisqu®  per  capitis  deminu-  arrogator,  with  the  exception  only  of 
tionem  pereunt,  quales  sunt  opera-  those  things  which  wereextinguiehed 
rum  obligationes  et  jus  agnationis.  by  the  capitis  deminutiu,  as  the  obli- 
Ueus  eteuim  et  ususlructus  licet  his  gation  of  services  and  the  rights  of 

D D 


Est  et  alterius  generis  per  univer- 
sitatem successio,  qu®  neque  lege 
Duodecim  Tabularum,  neque  pr»- 
toris  edicto,  sed  eo  jure  quod  con- 
sensu receptum  est,  introducta  est. 
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ante*  connumerabantur,  attamen  agnation.  Formerly,  use  and  usufruct 
capitis  deruinutione  minima  eoa  were  numbered  among  these,  but  one 
tolli  nostra  probibuit  constitutio.  of  our  constitutions  prevents  their 

extinction  by  the  minima  deminulio. 
Gat.  iii.  82,  83 ; C.  iii.  33.  10,  pr.  and  1,  2. 


Gaius  remarks  that  the  property  of  the  wife  who  passed  in 
manum  viri  was  acquired  by  her  husband  exactly  as  fully  as 
that  of  the  paterfamilias  was  by  the  person  who  arrogated  him. 
Everything  belonging  to  them  passed  to  the  husband  or  arro- 
gator, except  only  those  things  which  were  ipso  facto  destroyed 
by  the  change  of  status,  as,  for  example,  the  services  due 
from  the  freedman  to  the  patron,  operant  m obligations , were 
due  to  him  personally,  aud  were  no  longer  due  if  the  patron 
passed  into  the  power  of  another.  The  ties  of  agnation  were 
also  lost  by  the  change  of  status,  as  the  person  arrogated 


passed  out  of  his  civil  family. 

2.  N unc  autem  nos  eamdera  ac- 
quisitionem  qua1  per  arrogationetn 
tiebat,  coarrtavimus  ad  similitudi- 
nem  mituralium  parentium:  nihil  et 
enim  aliud.  nisi  t&utummodo  usus- 
fructus,  tam  naturalibus  patribus 
quam  adoptivis  per  tiliosfamilias 
acquiritur  ip  iis  rebus  qu®  exlrin- 
secus  tiliis  obveniunt.  dominio  vis 
integro  servato.  Wortuo  antem  tilio 
arrogalo  in  adoptiva  familia,  etiam 
dominium  ejus  ad  aimgatorem  per- 
transignisi  supersint  ali*  person® 
qu®  ex  coostitutione  nostra  patrem, 
in  iis  qu®  acquiri  non  poesunt,  an- 
tecedunt. 

C.  vi.  61.  6; 

See  Bk.  ii.  Tit.  9. 1. 

3.  Sed  ex  diverse,  pro  eo  quod  is 
debuit  qtii  se  in  adoptionem  dedit, 
ipso  quidem  j ure  arn  »_-ator  non  te- 
netur.  sed  nomine  tilii  convenietur; 
etsinolu'-riteumdefendere.permit- 
titur  cmiitoribus  per  competentes 
nostros  magUlratus  bona  qu®  ejus 
cum  usuiruotu  futura  fuissent.  si  se 
alienoj  uri  non  subjeeisset.  pos-ddere 
et  ieg.uiuo  modu  ea  disponere. 


Gal 


2.  At  tie  present  day  acquisitions 
by  arrojration  are  restrained  within 
the  same  limits  as  acquisitions  by 
natural  parents.  Neither  natural  nor 
adoptive  parents  now  acquire  any- 
thingbut  tie  usufruct  of  those  things 
which  come  to  their  children  from 
any  extraneous  source,  the  children 
still  retaining  the  dominium.  But, 
if  an  arrogated  son  die  in  his  adop- 
tive family,  then  the  property  also 
will  pass  to  the  arrogator,  provided 
there  exist  none  of  those  persons 
who,  by  our  constitution,  are  pre- 
ferred to  the  father  in  the  succession 
of  those  things,  which  cannot  be  ac- 
quired for  him. 

C.  vi.  59.  1L 


3.  On  the  other  hand,  an  arrogator 
is  not  directly  bound  to  satisfy  the 
debts  of  his  adopted  eon,  but  he  may 
he  sued  in  his  son’s  name;  and  if  he 
refuse  to  answer  for  his  son.  then  the 
cred  tors  may,  by  order  of  the  proper 
magistrates,  seize  upon  and  sell  in 
the  manner  prescribed  bv  law  those 
goods,  of  which  the  usufruct,  as  well 
as  the  property,  would  have  been  in 
the  debtor,  if  be  had  not  made  him- 
self subject  to  the  power  of  another, 
iii.  84. 
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The  arrogator  succeeded  to  all  the  rights  of  action  for  debt 
which  the  person  arrogated  had,  but  not  to  the  debts.  For  the 
arrogator  was  in  the  position  of  a father,  who  was  not  bound 
by  the  obligations  of  a son.  But  the  property  of  the  arrogated 
son  was  held  auswerable  for  the  debts,  and  the  praetor  gave  the 
creditors  a utilis  actio  against  the  son,  in  whose  name  the 
arrogator  was  thus  sued. 


Tit.  XI.  DE  EO  CUI  LIBERTATIS  CAUSA  BONA 
ADDICUNTUR. 


Accessit  novus  casus  successionis 
cx  constitutions  divi  Marci : nam  si 
ii,<pii  libertatem  acceperuntadomi- 
no  in  testamento  ex  quo  non  aditur 
hereditas,  velint  bona  sibi  addici 
libertatum  conservandarum  causa, 
audiuutur. 


A new  species  of  succession  has 
been  added  by  the  constitution  of  the 
Emperor  Marcus  Aurelius.  For,  if 
those  slaves,  to  whom  freedom  has 
been  given  by  the  testament  of  their 
master,  under  which  testament  no 
one  will  accept  the  inheritance,  wish 
that  the  property  should  he  adjudged 
to  them,  in  order  that  effect  mav  be 
given  to  the  disposition  for  their 
enfranchisement,  their  request  is 
granted. 


D.  xl.  4.  50,  pr.  and  1. 


If  no  heres  ex  testamento  accepted  the  inheritance,  it  de- 
volved to  the  heredes  ab  intestato,  and  if  no  heres  ab  intestato 
accepted  it,  it  devolved  to  the  fiscus ; if  the  Jiscits  would  not 
accept  it,  the  creditors  could  have  the  goods  of  the  deceased 
sold  for  their  benefit.  But  if  the  deceased  had  by  testament  or 
codicil  given  freedom  to  any  slaves,  then,  after  the  inheritance 
had  been  successively  rejected  by  the  heredes  ex  testamento, 
the  heredes  ab  intestato,  and  the  fiscus,  application  might  be 
made  to  have  the  goods  given  up  to  the  applicant  instead  of 
being  sold  by  the  creditors,  the  applicant  undertaking  to 
enfranchise  the  slaves,  and  to  satisfy  the  creditors.  If  the 
inheritance  was  accepted  by  any  heir,  or  if  there  were  no  slaves 
to  whom  the  deceased  had  left  their  liberty,  then  this  addietio 
could  not  take  place. 

Gaius  makes  no  mention  of  this  mode  of  acquisition  per 
universitatem,  a circumstance  used  to  fix  his  date,  as  showing 
that  he  wrote  before  the  time  when  Marcus  Aurelius  issued  the 
rescript  contained  in  the  next  paragraph. 

1.  Et  ita  divi  Marci  reseripto  ad  1.  Such  is  the  effect  of  a rescript 
Popilium  Rufum  continetur.  Verba  addressed  by  the  Emperor  Marcus  to 
rescripti  itase  liabent:  ‘ Si  Virgioio  Pompiliua  Rufus,  in  the  following 
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Valenti,  qui  testamento  suo  liberta-  terms  : ‘If  the  estate  of  Virginias 
tem  quibusdam  adscripsit,  nemine  Valens,  who  by  testament  has  given 
successors  ab  intestate  existente,  in  their  freedom  to  certain  slaves,  must 
ea  causa  bona  ej ns  esse  eeeperunt  ut  necessarily  be  sold,  there  being  no 
reniridebeaut,iscujusde  earenotio  successor  ab  intedato,  then  the  ina- 
est.aditusratiouemdesideriituiha-  gistrate  who  has  the  cognizance  of 
bebit : ut  libertatum,  tam  earum  the  affair  shall  upon  application  at- 
qute  directo  quam  earum  qute  per  tend  to  your  request,  that,  for  the 
speciem  fideicommissi  relictte  sunt,  sake  of  preserving  the  liberty  of  those 
tucndarum  gratia  addicanturtibi.si  to  whom  it  was  given,  either  directly 
idoneecreditoribus  caverisdesolido  or  by  a Jidricommimum,  the  estate  of 
quod  cuique  debetur  solvendo.  Et  the  deceased  may  be  adjudged  to  you, 
it  quidem  quibus  directa  libertaa  on  condition  that  you  give  good  ae- 
data  est,  perinde  liberi  erunt  ac  si  curity  to  the  creditors  that  their 
hereditas  adita  esset;  ii  autem  quos  claims  shall  be  satisfied  in  full.  And 
heres  manumittere  rogatus  est,  a te  all  those,  to  whom  freedom  was 
libertatem  consequentur  : ita  ut,  si  given  directly,  shall  then  become 
non  alia  conditiono  velis  bona  tibi  free,  exactly  as  if  the  inheritance  had 
addici,  quam  ut  etiam  qui  directo  been  entered  upon  ; but  those  whom 
libertatem  acceperunt,  tui  liberti  the  heir  was  ordered  to  manumit 
fiant;  nam  huic  etiam  voluntati  shall  obtain  their  freedom  from  you 
turn,  si  ii  quorum  de  statu  agitur  only.  However,  if  you  do  not  wish 
consentient,  auctoritatem  noetram  that  the  goods  of  the  deceased  should 
accommodamus.  Et  ne  hujus  re-  be  adjudged  to  you  on  any  other  con- 
wriptionis  nostrte  emolumentum  dition  than  tliat  those  slaves  also 
alia  rationc  irritum  fiat,  si  fiscus  who  received  their  liberty  directly  by 
bona  agnoscerevoluerit,  et  ii  qui  re-  testament  shall  become  your  freed- 
bus  nostris  attendunt,  scient  com-  men,  and  if  those  who  are  to  receive 
mixlopocuniarioprucfercndam  liber-  their  freedom  agree  to  this,  we  are 
tatis  causam,  et  ita  bona  cogenda  ut  willing  that  your  wishes  in  this  re- 
libertas  iis  salva  sit,  qui  earn  adi-  spect  shall  be  complied  with.  And, 
pisci  potuerunt  si  hereditas  ex  tes-  lest  you  should  lose  the  benefit  of 
taiuento  adita  esset.’  this  our  rescript  in  another  way, 

namely,  by  the  property  being  seized 
on  behalf  of  the  imperial  treasury, 
be  it  known  to  the  officers  of  our 
revenue,  that  the  gift  of  liberty  is  to 
be  attended  to  more  than  our  pecu- 
niary advantage ; and  seizure  shall 
be  made  of  the  property  in  such  a 
way  as  to  preserve  the  freedom  of 
those  who  would  have  been  in  a situ- 
ation to  obtain  it,  had  the  inherit- 
ance been  entered  on  under  the 
testament.’ 

D.  xl.  5.  2,  and  4.  8.  11,  12.  17. 

By  a constitution  of  Gordian,  it  was  declared  that  the  rescript 
of  Marcus  Aurelius  extended  to  cases  in  which  a stranger,  and 
not  one  of  the  slaves  of  the  deceased,  applied  for  the  addiction. 
(Cod.  vii.  2.  6.) 

When  the  inheritance  was  not  rejected,  but  accepted  by  the 
heredes  ab  intestato  or  by  the  fisc  its,  the  fiscus,  so  far  as  re- 
gards the  enfranchisement  of  the  slaves,  was  placed,  by  the 
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latter  part  of  this  rescript  in  a different  position  from  that 
which  was  occupied  by  the  heretics  ab  intestato  ; whichever  ac- 
cepted it,  the  addictio  could  not  take  place,  but  the  fiscus  was 
ordered  to  fulfil  the  wishes  of  the  deceased,  while  the  heredes 
a b intestato  were  at  liberty  to  disregard  them. 


2.  Hoc  rescripts  subvention  est  et 
libertatibus  et  defunctis,  ne  bona 
eorum  a creditoribus  possideantur 
et  veneant.  Certe  si  fuerint  hac  de 
causa  bona  addicts,  cessat  bonorura 
venditio : extitit  enim  defuncti  de- 
fensor, et  quidem  idoneus,  qui  de 
solido  creditoribus  eavet. 


D.  xlii.  4. 

3.  In  prirnis  Hoc  rescriptum  toties 
locum  nabet,  quoties  testameuto 
libertates  datae  sunt.  Quid  ergo  si 
quis  intestatus  decedens  codiciilis 
libertates  dederit.neque  adita  sit  ab 
intestato  hereditas  ? favor  constitu- 
tionis  debebit  locum  habere.  Certo 
si  testatus  decedat,  et  codiciilis  de- 
derit  libertatem,  competere  earn 
nemini  dubiuw  est. 


2.  This  rescript  is  meant  to  favour 
both  the  gift  of  liberty  and  also  the 
deceased  testator,  whose  effects  it 
prevents  being  seized  and  sold  by 
creditors  : for,  of  course,  when  goods 
are  thus  adjudged,  in  order  that 
liberty  may  be  preserved,  there  can- 
not be  a sale  by  creditors,  for  there 
is  some  one  to  answer  for  the  de- 
ceased, who  is  solvent,  and  gives 
security  to  the  creditors  for  the  full 
satisfaction  of  their  claims. 

2,  and  5.  3. 

3.  This  rescript  is  applicable  when- 
ever freedom  is  conferred  by  testa- 
ment. But,  what  if  a master  die  in- 
testato, having  bequeathed  freedom 
to  his  slaves  by  codicils,  and  the  in- 
heritance ab  intestato  be  not  entered 
upon?  The  benefit  of  the  constitution 
shall  extend  to  this  case ; of  course, 
if  the  deceased  die  testate,  freedom 
given  by  codicils  is  effectual. 


D.  xl.  5.  2. 


4.  Tunc  enim  constitution!  locum 
esse  verba  ostendunt,  cum  nemo 
successor  ab  intestato  ex  is  tut ; ergo 
quamdiu  incertuin  erit  utrum  exis- 
tat  an  non,  cessabit  constitutio.  Si 
certum  esse  cteperit  neminem  ex- 
tare,  tunc  erit  constitution!  locus. 


4.  The  words  of  the  constitution 
show,  that  it  is  thou  in  force,  when 
there  is  no  successor  ab  intestato . 
Therefore,  as  long  ns  it  remains 
doubtful,  whether  there  be.  or  be  not 
a successor,  the  constitution  is  not 
applicable;  but  when  it  is  certain 
that  no  one  will  enter  upon  the  suc- 
cession, it  then  takes  eflect. 


P.  xL  5.  4. 


6.  Si  is  qui  in  integrum  restitui 
potest,  abstinuerit  se  ab  hereditate, 
quamvis  potest  in  integrum  restitui, 
potest  admitti  constitutio  et  bono- 
rum  addictio  fieri.  Quid  ergo  si, 
post  addictionem  libertatum  con- 
servandarum  causa  factam,  in  inte- 
grum sit  restitutusP  Utique  non 
erit  dicendum  revooari  libertates, 
quae  semel  competierunt. 


5.  If  a person  who  has  a right  to 
be  placed  again  in  exactly  the  posi- 
tion he  once  held,  should  abstain 
from  taking  the  inheritance,  here  too 
the  constitution  is  applicable,  and  an 
adjudication  of  the  goods  may  be 
made.  Supposing  then,  after  an  ad- 
judication has  been  mate  for  the 
sake  of  preserving  liberty,  the  heir 
is  restored  to  his  former  position ; 
still  the  freedom  is  not  to  be  revoked, 
since  it  has  been  once  gained. 


D.  xl.  6.  4.  1,  2. 
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The  case  most  likely  to  have  raised  a doubt  was  that  of  a 
minor  under  25  years,  who  was  here*  nb  intestato.  If  he 
had  accepted  the  inheritance  at  once,  he  would  have  taken  it 
without  any  of  the  burdens,  such  as  gifts  of  liberty,  with  which 
it  was  charged  by  the  testament.  But  if  he  refused  to  accept 
it,  and  the  slaves  were  enfranchised  by  addiction  being  granted, 
then  when  the  minor  attained  the  age  of  25,  and  was  entitled 
to  the  restitutio  in  integrum,  was  the  freedom  gained  by  the 
slaves  to  be  revoked  ? Justinian  says,  undoubtedly  not.  The 


inheritance  would  be  restored 
given  could  not  be  taken  away 

0.  lime  constitutio  libertatum  tu- 
endarum  causa  introducta  eat ; ergo 
si  libertates  nullse  sunt  date,  Cessat 
constitutio.  Quid  ergo  si  vivusde- 
derit  libertates,  vel  mortis  causa,  et 
ne  de  hoc  quaeratur  utrum  in  frau- 
deni  creditornin  an  non  factum  sit, 
idcirco  velint  aibi  addici  bona,  an 
audiendi  sunt  ? Et  magis  est  ut  au- 
diri  debcant,  etsi  deticiant  verba 
constitutionis. 


See  Bk.  i.  Tit.  6. 

7.  Sed  cum  mil  Has  divisionea 
ejusmodi  constitution!  deesse  per- 
speximus,  lata  est  anobis  plenissima 
constitutio,  in  qua  multte  species 
collate  sunt,  quibus  jus  hujusinodi 
successionis  ptenissimum  est  effee- 
tum : quas  ex  ipsa  lectioneconstitu- 
tionis  potest  quia  coguoscere. 

C.  vii.  2.  15, 


to  the  minor,  but  liberty  once 
again. 

6.  Tli is  constitution  was  intended 
to  make  gifts  of  liberty  effectual ; 
and,  therefore,  when  freedom  is  not 
given,  the  constitution  is  not  appli- 
cable. Suppose,  then,  a muster  has 
given  freedom  to  his  slaves  either 
inter  vi  COM  or  martin  nrnsa,  and  to 
prevent  any  question  arising  whether 
the  creditors  have  been  defrauded, 
the  slaves  intended  to  be  enfran- 
chised should  petition,  that  the  goods 
of  the  deceased  may  be  adjudged  to 
them;  is  this  to  be  allowed?  And 
we  think  that  we  ought, on  the  whole, 
to  say  that  it  is,  although  the  consti- 
tution is  silent  on  the  point. 


7.  Perceiving  that  the  constitution 
was  deficient  in  many  respects,  we 
have  published  n very  complete  con- 
stitution, containing  many  provi- 
sions, which  complete  the  legislation 
on  this  kind  of  succession, and  which 
may  be  easily  learnt  by  reading  the 
constitution  itself 

pr.  1,  and  foil. 


Tit.  XII.  DE  SUCCESSIONIBUS  SUBLATTS,  QU/E 
FIEBANT  PER  BONORUM  VENPITIONEM,  ET 
EX  SENATUS-CONSULTO  CLAUDIANO. 

Erant  ante  pnedietam  ancceasio-  There  were  formerly  many  other 
nem  olim  et  alitc  per  universitatem  kinds  of  universal  succession  prior 
successiones:  qualisfuerat  bonorum  to  thatof  which  we  have  just  spoken; 
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emptio,  qu»  de  bonis  debitoris  ven-  such  was  the  sale  of  (roods  which 
dendis,  per  multas  ambages  fuerat  was  employed  to  sell  with  numbcr- 
io trod uc ta,  et  tunc  locum  habebat  less  formalities  tho  goods  of  debtors, 
quando  judicia  ordinaria  in  usu  fue-  It  continued  as  long  as  the  judicia 
runt  Sell  cumextraordinariisjudi-  ordinaria  were  in  use;  but  after- 
ciisposteritas  usa  est,  ideo  cum  ipsis  wards,  when  the  judicia  extraordina- 
ordimuiis  judiciis  etiam  bonorum  ria  were  adopted,  the  sale  of  goods 
venditiones  expiraverunt.  Kt  tan-  passed  away  with  the  judicia  ordina- 
tummodo  creditoribus  datur  officio  ria.  Creditors  can  now  do  no  more 
judieis  bonapossidere,  ot  proututile  than  possess  themselves  of  the  goods 
eis  visum  fuerit  ea  disponcre : quod  of  their  debtors  by  order  of  a judge, 
ex  latioribus  Digestorum  libris  per-  and  dispose  of  them  as  they  think 
fectius  apparebit.  proper.  This  subject  will  be  found 

treated  of  more  at  length  in  the 
larger  work  of  the  Digest. 

Gar.  iii.  77-81 ; D.  xlii.  5 ; C.  vii.  72.  0. 

This  bonorum  emptioper  universitatem  was  a sale  or  trans- 
fer of  the  entire  property  of  the  debtor  to  the  person  who,  in 
consideration  of  receiving  it,  would  undertake  to  pay  the  largest 
proportion  of  the  claims  of  the  creditors.  The  creditors  might 
apply  for  permission  to  have  the  goods  sold  in  this  way,  not 
only  when  the  debtor  was  dead,  but  (1)  when  he  fraudulently 
hid  himself,  so  that  he  could  not  be  summoned  before  the 
magistrate,  or  (2)  when  he  was  absent,  and  no  one  appeared  to 
defend  his  cause,  or  (3)  if,  after  having  been  condemned,  he 
did  not  satisfy  the  claims  of  the  creditors  within  the  time 
allowed  by  law,  or  (4)  if  he  had  made  a cessio  bonorum,  i.e. 
had  himself  abandoned  all  his  property  to  bis  creditors,  as  he 
was  allowed  to  do  by  the  lex  Julia.  (Gai.  iii.  78.)  The 
creditors  were  first  placed  in  possession  of  the  property,  and 
this  possession  was  continued  during  thirty  days  if  the  debtor 
were  alive,  and  during  fifteen  if  he  were  dead.  They  then 
announced  the  intended  sale  by  libdli ; and,  by  direction  of  the 
praetor,  they  chose  one  of  their  own  body  to  conduct  the  busi- 
ness for  them.  He  was  called  the  majister,  and  received  the 
proposals  of  those  who  wished  to  make  an  offer  for  the  goods 
of  the  deceased.  After  a certain  delay  the  creditors  came  again 
before  the  prajtor,  who  directed  them  to  fix  the  terms  on  which 
they  finally  consented  to  the  transfer.  The  goods  of  the  debtor, 
though  not  theQuiritarian  ownership  in  them,  were  then  trans- 
ferred to  the  person  whose  offer  they  decided  on  accepting,  and 
this  person,  termed  the  bonorum  emptor,  stepped  into  the 
place  of  the  debtor,  and  might  sue  and  be  sued  exactly  as  the 
debtor  might  have  been.  (Theoph.  Par. ; Gai.  iii.  77.  80.) 
Judicia  ordinaria,  extraordinaria.  (See  Introd.  sec.  109.) 

1.  Erat  et  ex  eenatus-consulto  1.  There  was  also,  by  virtue  of 
Claudiano  miserabilis  per  univerai-  the  senatu*-consuUum  Claudianum, 
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tatem  ncquisitio,  cum  libera  mulier 
servili  amore  bacchata  ipsam  liber- 
tatem  per  aenatua-consultum  aiuit- 
tebat,  etcum  libertate  substantiam. 
Quod  indignum  noslris  tempnribus 
esse  exislimantea,  et  a nostra  civi- 
tate  deleri,  et  non  insert  nostris 
Digestis  concessimus. 


Oil.  i.  84.  91. 


another  most  wretched  method  of 
universal  acquisition  per  umvertita- 
ttm ; when  a freewoman  indulged  her 
passion  for  slave,  and  lost  her  free- 
dom under  this neiwtu*-eonsultum.  and 
with  her  freedom  her  estate.  This 
was,  in  our  opinion,  unworthy  of  our 
age,  and  we  have  therefore  abolished 
it  in  our  empire!,  and  forbidden  it  to 
be  inserted  in  the  Digest. 

100;  C.  vii.  24. 


There  could  be  no  marriage  between  a slave  and  a free  per- 
son. If,  therefore,  a woman  bom  free  lived  with  a slave  in 
contubeniio,  this  was  thought  so  disgraceful  to  her,  that  if  the 
master  of  the  slave  complained,  she  was  liable  to  the  punish- 
ment mentioned  in  the  text.  The  strong  expression,  ‘servili 
amore  baechuta,'  must  not  be  taken  as  indicating  anything 
more  than  cohabitation  with  a slave.  If  the  woman  was  a 
freedwoman  who  thus  lived  with  a slave,  she  became  again 
the  slave  of  her  patron,  if  he  had  not  known  of,  and  assented 
to,  her  conduct,  and  the  slave  of  the  master  of  the  slave  with 
whom  she  lived,  if  the  patron  had  been  aware  of  how  she  was 
living.  (Pacl.  Sent.  2.  21;  Gai.  L 84-91.  160;  see  also 
Tacit.  AnnaL  xii.  53.) 


Tit.  XIII.  DE  OBLIGATIONIBUS. 

Nunctranseamusadobligationes.  Letus  now  pass  to  obligations.  An 
Obligatio  est  juris  vinculum,  quo  obligation  is  a tie  of  law,  which  binds 
necessitate  astringiinur  alicujus  us,  according  to  the  rules  of  our  civil 
solvcuihe  rei  secundum  nostra:  ci-  law,  to  render  something, 
vitatis  jura. 

D.  xliv.  7.  3. 

We  now  pass  to  obligations.  Having  finished  the  subject  of 
rights  over  things,  and  of  the  modes  by  which  they  are  ac- 
quired, we  now  pass  to  rights  against  particular  persons, 
expressed  very  inaccurately  in  later  Latin  by  the  term  jura 
ad  rerra.  (See  Introd.  sec.  61.)  These  rights  are  those  which 
we  have  against  some  one  or  more  particular  persons,  as 
■opposed  to  the  general  rights,  such  as  that  of  having  the 
secure  enjoyment  of  our  property,  which  we  have  against  all 
mankind.  (See  Introd.  61.)  The  indirect  effect  of  rights 
;against  particular  persons  is,  that  we  have  a thing  done  for, 
•or  given  to  us,  and  hence,  they  us,  or  right,  was  said  to  be  ad 
rem ; hut  the  res  was  only  the  ultimate  result,  not  the  im- 
unediate  object,  of  the  right  against  the  particular  person. 

•Obligations  are  placed  in  the  Institutes  between  the  subject 
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of  things  and  the  subject  of  actions  ; and  as  in  Bk.  i.  3,  pr.  it 
is  said  that  the  whole  of  private  law  relates  to  persons,  things, 
and  actions,  it  has  been  questioned  whether  obligations  are 
meant  to  be  included  under  things  or  actions.  Theophilus 
understood  them  to  be  included  under  actions,  as  we  see  by  his 
paraphrase  on  this  Title,  and  on  the  6th  Title  of  the  Fourth 
Book,  but  it  is  evident  that  Gaius,  from  whom  Justinian  borrows 
the  arrangement,  meant  obligations  to  come  under  the  discus- 
sion of  res : otherwise,  as  Savigny  remarks  ( System  des  heut. 
rism.  Redds.  Bk.  ii.  ch.  1 ),  we  must  consider  the  part  specially 
relating  to  actions  as  a subsidiary  part  of  the  portion  com- 
mencing with  obligations,  which  is  contradicted  by  the  mode  in 
which  Gaius  treats  of  the  subject  of  actions.  The  subject  of 
obligations  does  not  properly  fall  under  res  or  actiones,  and  it 
was  from  feeling  this  that  Gaius  placed  it  between  the  two, 
although  his  division  of  law  obliged  him  to  rank  it  under  one 
or  the  other.  He  could  not,  consistently  with  this  division, 
place  obligations  in  his  system  according  to  their  nature,  and 
he  preferred  to  consider  them  with  reference  to  their  ultimate 
result  (res)  rather  than  with  reference  to  the  mode  by  which 
the  law  secured  this  result  (actio).  The  incorrectness  of  such 
a mode  of  treating  obligations,  and  the  inaccuracy  of  the 
expression  jus  ail  rem,  is  evident  when  we  consider  that  the 
actio  did  not  really  give  the  res  which  was  the  subject  of  the 
obligation,  but  only  a pecuniary  equivalent 

Unless  an  action  could  be  brought  to  enforce  an  obligation, 
the  obligation  had  no  legal  validity,  and  hence  the  text  says, 
astringimur  secundum  nostrce  civitatis  jura.  It  is  by  having 
an  action  attached  to  it  that  an  obligation,  properly  so  called, 
a civil  obligation,  is  distinguished  from  a natural  obligation, 
which,  however  clearly  it  may  be  recognized  as  a part  of  man's 
duty,  yet  is  not  made  compulsory  by  having  an  action  to 
enforce  it.  Natural  obligations  were  not,  however,  considered 
as  entirely  out  of  the  pale  of  Roman  law.  For  though  no  action 
could  be  brought  to  enforce  them,  yet  they  might  furnish  an 
exception,  Le.  a ground  of  defence,  and  anything  paid  in  ful- 
filment of  them  could  not  be  recovered  (I),  xii.  6.  19);  and 
at  last  a right  of  action  was  given  in  every  case  where  the 
agreement  was  supported  by  a consideration.  An  action  is 
so  necessary  a complement  of  a civil  obligation,  that  in  treat- 
ing of  an  obligation,  it  is  necessary  to  inquire  what  species  of 
action  is  proper  to  it ; and  hence,  in  the  Digest,  obligations 
and  actions  are  treated  of  in  the  same  Title,  (xliv.  7.  de 
obligationibus  et  actionibus.) 

The  text  says  we  are  bound  necessitate  alicujus  solvendce 
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rei  ; solvere  is  used  as  a general  expression  for  the  fulfilment 
of  an  obligation.  The  three  words,  dare,  facere,prcestare  (D. 
xliv.  7.  3),  all  here  included  in  solvere,  were  used  to  embrace 
all  the  possible  duties  an  obligation  could  create.  Either  the 
person  bound  by  the  obligation  was  obliged  dare,  i.e.  to  give 
the  absolute  ownership  of  a thing ; or  facere,  i.e.  to  do,  or  not 
to  do,  some  act;  or  prcestare,  i.e.  to  provide,  or  furnish,  any 
advantage  or  thing,  the  yielding  which  could  not  be  included 
in  the  limited  sense  of  the  word  dare. 

Oblir/atio  is  properly,  as  the  text  expresses  it,  a vinculum, 
a special  tie  between  two  or  more  particular  persons ; but  it 
is  also  used  to  express  the  right  thus  gained  (1>.  xii.  2.  9.  3), 
the  duty  thus  owed  (D.  L.  16.  21),  and  also  the  mode  by  which 
the  tie  is  created,  being  used  as  equivalent  to  contractus.  (D. 
v.  1.  20.) 

1.  Omnium  autero  obligationum  1.  The  principal  division  of  obli- 
gumma  divisio  in  duo  genera  dedu-  gations  is  into  two  kinds,  civil  and 
citur;  nanique  aut  civiles  sunt  aut  praetorian.  Civilobligations  are  those 
pnelorise.  Civiles  sunt,  quie  aut  le-  constituted  by  the  laws,  or,  at  least, 
gibus  constitute  aut  certe  jure  ci-  recognized  by  the  civil  law.  Prneto- 
vili  comprobate  sunt.  1 ’no  tori  no  rian  obligations  are  those  which  the 
sunt,  quas  pnetor  ex  sua  jurisdio-  prat  tor  has  established  by  his  own 
tione  constituit,  qua)  otiain  hono-  authority ; they  are  also  called  ho- 
rari®  vocantur.  norarv. 

D.  xliv.  7.  52. 


This  division  of  obligations  is  based  upon  the  difference  of 
the  sources,  from  which  the  actions  given  to  enforce  them  were 
derived,  the  oblu/atio  civiiis  being  enforced  by  a civil  action, 
the  preetoria  obligatio  being  enforced  by  praetorian  action. 

Lei/ibus  constitute,  i.  e.  their  force  springing  from  the  strict 
civil  law  of  Rome,  jure  civili  comprobatce,  i.e.  originally  be- 
longing to  the  law  of  nations,  but  subsequently  admitted  into, 
and  confirmed  by,  the  civil  law.  The  expression  secundum, 
nostree  civitatis  jura  in  the  last  paragraph  included  both  the 
civil  and  the  praetorian  law.  If  we  use  civil  is  not  as  opposed 
to  prattorius,  but  as  meaning  ‘ municipal,’  i.e.  belonging  to 
the  particular  state,  all  obligations  derived  their  force  from 
the  jus  civile,  as  they  are  only  binding,  because,  under  the 
system  of  Roman  law,  an  action  was  attached  to  them. 


2.  Sequensdivisioinquatuor  spe- 
cie* dcducitur:  aut  enim  ex  con- 
tractu sunt,  aut  quasi  ex  contractu, 
aut  ex  nialeficio,  aut  quasi  ex  male- 
licio.  Priusestutde  iis  quoe  ex  con- 
tractu sunt,  dispiciamus : harum 
teque  quatuorguntspecieg;  autenim 
re  contrahuntur  aut  verbis  aut  li- 


2.  A further  division  separates 
them  into  four  kinds,  for  they  ariso 
e.r  contractu  or  quasi  ex  contractu,  ex 
malejicio  or  quasi  ex  maUJicio.  I.ot 
ns  first  treat  of  those  which  arise 
from  a contract;  which  again  are 
divided  into  four  kinds,  according  as 
they  are  formed  by  the  thing,  by 
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toris  nut  consensu,  de  quibus  singu-  word  of  mouth,  by  writing,  or  by 
lis  dispiciamus.  consent.  Let  us  examine  each  kind 

Separately. 

Oil.  iii.  88,  89. 

Gaius  says  (iii.  88),  omnia  oblvjatio  vel  ex  contractu  nas- 
citur,  vel  ex  delicto  ; and  adds,  in  a passage  given  in  the  Digest 
(xliv.  7.  I),  aut  proprio  quodam  jure  ex  variis  causarum 
figuris,  which  latter  words  include  the  various  cases  of  obli- 
gations not  properly  belonging  to  either  of  the  two  heads  of 
ex  contractu,  or  ex  delicto , but  which  may  be  superficially 
assimilated  to  those  belonging  to  one  or  the  other.  By  quasi 
ex  contractu  is  meant  not  that  the  obligation  arises  from  a 
contract,  but  that  there  is  an  analogy  between  the  mode  in 
which  the  obligation  arises  and  that  in  which  an  obligation, 
ex  contractu,  arises. 

If  we  analyze  the  composition  of  a contract,  we  shall  find 
that  it  includes  three  principal  parts.  First  of  all,  there  is  what 
the  Koman  jurists  termed  pollicitatw,  the  offer  made  by  one 
party  for  the  acceptance  of  the  other:  then  comes  the  conventio, 
or  agreement  on  the  terms  terminating  in  the  consent  of  the 
two  parties.  The  third  element  of  a contract  is  the  obligation 
imposed  by  law  on  the  parties  to  abide  by  what  they  have  con- 
sented to.  But  the  law  only  imposes  this  necessity,  it  only  adds 
a vinculum  juris  to  an  agreement  when  the  consent  has  been 
signified  in  certain  prescribed  ways.  A mere  agreement  to 
which  the  law  did  not  attach  an  obligation  was  termed  a 
pactum. ; and  the  general  notion  of  a pact  is  an  agreement  on 
which  an  action  cannot  be  brought.  Pacts  might,  however,  be 
used  by  way  of  defence,  and  in  the  course  of  time  many  kinds 
of  agreement,  which  had  formerly  been  mere  pacts,  were 
clothed  with  an  obligatory  form  by  the  prsetor,  or  by  consti- 
tutions of  the  Emperors,  and  could  be  enforced,  thus  losing 
the  essential  feature  that  distinguished  pacts  from  contracts, 
although  the  name  of  pacts  was  still  retained. 

An  agreement  became  a contract,  that  is,  had  a right  of  ac- 
tion attached  to  it,  under  the  Koman  law,  when  it  was  made  in 
any  of  the  four  ways  expressed  by  the  words  re,  verbis,  literis 
or  consensu.  If  the  subject-matter  of  an  agreement  was  the 
transfer  of  a res  mancipi,  it  could  only  be  transferred  by 
mancipatio,  that  is,  by  going  through  the  form  of  the  nexum. 
(See  Introd.  sec.  59.)  But  if  the  transfer  of  a res  mancipi  was 
not  the  subject-matter  of  the  agreement,  then  the  ancient  law 
attached  a juris  vinculum  whenever  the  agreement  was  made 
re,  i.  e.  by  a thing  belonging  to  one  person  having  been  pre- 
viously placed  by  him  in  the  possession  of  another,  or  verbis, 
when  a certain  solemn  form  of  words  was  used.  Afterwards, 
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contracts  were  permitted  to  be  made  literis , i.  e.  by  entering  tbe 
debt  in  the  book  of  the  creditor.  Lastly,  in  four  kinds  of  con- 
tracts,those  of  sale, letting,  partnership,  and  mandate,  there  was 
nothing  required  more  than  the  consent  of  the  parties.  Directly 
the  consent  was  arrived  at  the  juris  vinculum  attached. 

The  older  actions  of  law  (see  Introd.  sec.  94)  afforded  a very 
cumbrous  machinery  for  the  enforcement  of  rights  against  par- 
ticular persons;  and  the  lex  Silia  (510  a.u.c.)  introduced  a 
new  kind  of  action,  termed  comlictio , for  the  enforcement  of 
obligations  binding  a person  to  give  the  absolute  ownership 
(dare)  of  a certain  sum  of  money  (pecunia  ceiia)  ; and  the  lex 
Calpurnia  (520  a.u.c.)  extended  its  application  to  a similar 
demand  of  any  certain  thing,  as  a definite  quantity  of  oil  or 
wheat.  (See  Introd.  sec.  95.)  In  process  of  time  the  condictio 
was  made  to  embrace  uncertain  as  well  as  certain  things,  and 
was  applied  to  obligations  binding  a person  face  re,  and  hence 
Gaius  says,  appellantur  in  pereomim  actio  nee,  quibua  dare 
fierive  intendimus,  condictiones  (iv.  5).  The  condictio  certi, 
i.e.  tbe  comlictio  in  its  older  and  stricter  form,  came  thus  to  be 
opposed  to  the  condictio  incerti.  We  may  therefore  say  that 
coutracts  dare  or  facere  were  enforced  by  a corulict  'w,  and  that 
this  condictio  was  certi  or  incerti  according  as  a definite  or 
indefinite  thing  was  demanded.  Whenever  the  contract  was 
to  do  a thing,  it  was  always  uncertain,  because  the  law  could 
not  compel  the  person  bound  by  the  contract  to  do  the  thing, 
but  only  to  give  a pecuniary  equi valent;  and  what  sum  of 
money  was  a reasonable  compensation  for  the  loss  sustained  by 
the  thing  not  being  done  was  left  to  be  settled  by  the  judge. 
The  formula  of  the  condictio  certi  ran  ei  paret  earn  [decern 
a ureas']  dare  oportere.  (See  paragr.  I of  next  Title.)  That 
of  the  condictio  incerti  ran  Quicquicl  paret  eum  dare  facere 
oportere.  The  cotulictio  incerti,  besides  its  general  name, 
received  also  a special  name  derived  from  the  kind  of  contract 
it  was  brought  to  enforce,  or  from  the  subject-matter  of  the 
contract  itself.  For  instance,  the  action  brought  to  enforce 
a stipulation  for  an  uncertain  sum  was  termed  an  actio  ex 
stipulatiu  When  the  corulictio  was  certi,  it  was  generally 
spoken  of  simply  as  comlictio.  Sometimes,  however,  though 
rarely,  it  too  received  a special  name,  as  the  condictio  certi 
brought  to  enforce  a mutuum,  sometimes  termed  the  actio 
mutui.  A comlictio  brought  to  enforce  the  demand  of  any 
certain  thing,  other  than  a certain  sura  of  money,  received  the 
appellation  of  comlictio  triticaria,  because  wheat  (triticum) 
was  taken  as  a representative  of  those  things  of  which  a certain 
quantity  could  be  claimed. 


Digitized  by  Google 


LIB.  III.  TIT.  XIV. 


413 


There  were  some  actions  in  which  a wide  discretion  was 
given  to  the  judge,  who  was  to  take  all  the  circumstances  of 
the  case  into  his  consideration,  and  pronounce  the  sentence 
which  equity  demanded,  thus  acting  as  an  arbiter  rather  than 
as  a judex.  Such  actions  were  termed  bona;  fidei  actiones, 
and  the  obligations,  to  enforce  which  they  were  given,  were 
termed  bona;  fidei  obligationes.  The  right  to  have  this 
equitable  consideration  of  the  whole  case  was  inherent  in  the 
nature  of  the  obligation,  i.e.  the  action  brought  to  enforce  any 
of  the  bonce  fidei  obligationes  was  always  bonce  fidei.  All 
actions  instituted  by  the  praetorian  law  were  of  this  description. 
There  was  thus  an  opposition  made  between  condictiones 
which  were  derived  from  the  civil  law,  and  in  which  the  judge 
was  confined  within  the  limits  of  the  formula,  and  these  bonce 
fidei  actiones.  Among  the  bonce  fidei  actiones  we  shall  find 
several  mentioned  in  the  following  Titles  of  this  book,  as,  for 
instance,  the  action  ex  ennpto.  ex  vendito,  ex  locate, ex  conducto, 
mandati,  depositi , pro  socio,  &c.  (See  Bk.  iv.  Tit.  6.  38.) 

There  were  agreements  which,  when  executed  on  one  side, 
were  enforced,  but  which  did  not  take  the  form  of  any  of  the 
four  recognized  kinds  of  contracts  falling  under  the  heads  of 
contracts  made  re,verhis,  literis, and  consensu.  We  shall  speak 
of  these  unnamed  contracts,  as  they  are  termed,  in  the  notes  to 
Title  14.  The  action  given  by  the  praetor  to  enforce  them  was 
one  specially  adapted  to  meet  the  facts  of  the  particular  case, 
and  it  received  the  name  of  the  actio  in  factum  prcescriptis 
verbis.  The  formula  was  drawn  up  to  meet  the  facts  of  the 
particular  case  (in  factum),  and  this  was  done  by  placing  in 
the  demonstratio  a short  statement  of  these  facts  ( prcescriptis 
verbis).  (See  Introd.  sec.  106.)  It  maybe  proper  to  observe 
that  such  an  action  is  to  be  distinguished  from  an  actio  in 
factum  concepta,  i.e.  an  action  brought  only  to  ascertain  a 
fact,  as  opposed  to  an  actio  in  jus  concepta,  i.e.  an  action  in 
which  the  ordinary  rules  of  law  were  applied  to  the  facts 
ascertained.  The  actio  in  factum  prcescriptis  verbis  was  in 
jus  concepta.  (See  Introd.  sec.  106.) 


Tit.  XIV.  QUIBUS  MOPIS  RE  CONTRAHITUR 
OBLIGATIO. 


Re  contrahitnr  obligatio,  veluti 
mutui  datione.  Mutui  autem  datio 
in  iis  rebus  consist'd  qua'  pondere 
numero  mensurave  constant,  veluti 
vino,  oleo,  frumento,pecunia  nume- 
rals, tore,  argento,  auro  : quae  res 


Anobligation  may  be  contracted  by 
the  thing,  as,  for  example,  by  giving 
a mutuum.  This  always  consists  of 
things  which  may  be  weighed,  num- 
bered or  measured,  as  wine,  oil,  corn, 
coin,  brass,  silver,  or  gold.  In  giving 
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aut  numerando,  aut  metiendo,  nut 
appcndendo  in  hoc  darnus  ut  acci- 
pientium  Hunt,  ct  qunndoque  nobis 
non  easdein  res,  sed  aim'  ejusdem 
natural  et  qunlitatis  reddantur  : 
unde  etiam  mutuum  nppellatum 
est,  quia  itn  a me  tibi  datur,  ut  ex 
meo  tuuni  fiat.  Et  ex  eocontractu 
naseitur  actio  quffi  vocatur  con- 
dictio. 


these  things  by  number,  measure,  or 
•weight,  we  do  so  that  they  may  be- 
come the  property  of  those  who  re- 
ceive them.  The  identical  things 
lent  are  not  returned,  but  only  others 
of  the  same  nature  and  quality ; and 
hence  the  term  mutuum , because, 
what  I give  from  being  mine  becomes 
yours.  Erom  this  contract  arises  the 
action  termed  condictio. 


Gai.  iii.  00;  D.  xii.  1.  9,  pr.  and  3. 


Obligations  were  said  to  be  contracted  re  when  the  actual 
receipt  of  a thing  under  certain  conditions  imposed  the  neces- 
sity of  fulfilling  those  conditions.  Four  kinds  of  contracts 
came  under  this  head,  all  of  which  are  noticed  in  this  Title, 
viz.  those  named  mutuum,  commodatum,  depositum,  and 
pignus.  The  contract  of  mutuum  was  a contract  of  loan, 
where  not  the  thing  lent,  but  an  equivalent,  was  to  be  re- 
turned. The  obligation  to  return  tbis  equivalent  arose  on  and 
by  the  delivery  of  the  thing  lent.  It  is  scarcely  necessary  to 
say  that  the  derivation  from  ex  meo  tuum  is  quite  erroneous. 
Things  which  were  of  such  a nature  as  that  they  could  be  re- 
placed by  equal  quantities  and  qualities  are  termed,  in  barbarous 
Latin, fungibiles,  because  mutua vicefungUntur  ( D.  xii.  1. 6), 
they  replace  and  represent  each  other  : thus  a bushel  of  wheat 
is  said  to  be  a res  fungibilis , a particular  picture  is  not. 
The  distinction  is  much  better  expressed  by  saying  that  the 
classes  of  things  which  can  represent  each  other  are  considered 
in  genere,  those  which  cannot  are  considered  in  specie.  (See 
Introd.  sec.  55.)  If  the  person  who  lends  the  bushel  of  wheat 
receives  in  return  a bushel  of  equally  good  wheat,  consisting 
of  grains  totally  different-  from  those  he  lent,  it  is  the  same  to 
him  as  if  the  identical  grains  were  restored  ; the  wheat  may 
be  considered  in  genere ; not  so  with  the  picture,  which  can 
only  be  considered  in  specie.  But  it  is  to  be  observed  that 
it  is  the  intention  of  the  parties,  not  the  nature  of  the  thing, 
that  makes  the  thing  considered  in  genere  rather  than  in 
specie.  A person  might  lend  a picture,  and  only  require  that 
a picture  of  some  sort,  whether  the  same  picture  or  another, 
should  be  given  in  return  to  him,  in  which  case  the  picture 
would  he  considered  in  genere  ; or  a person  might  require  the 
identical  grains  of  wheat  to  be  returned,  and  then  the  wheat 
would  be  considered  in  specie.  A thing  lent  in  a mutuum 
was  always  considered  in  genere,  so  that  whenever  it  was  the 
intention  of  the  parties  that  the  loan  should  be  a mutuum, 
it  was  also  their  intention  that  the  thing  lent  should  be  con- 
sidered in  genere. 
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The  action  for  recovering  the  equivalent  would  be  a condictio 
certi,  as  the  equivalent  was  necessarily  something  fixed  and 
determined  on.  In  this  case  the  condictio  received  the  name 
of  condictio  ex  mutuo,  or  sometimes  actio  mutui,  but  as  it 
was  always  certi,  it  very  seldom  was  termed  anything  but  con- 
dictio, and  perhaps  the  term  actio  mutui  (C.  vii.  35.  5)  would 
not  have  been  used  in  the  time  of  strict  legal  language. 


1.  Is  quoque  qui  non  debitum  ac- 
cepit ab  eo  qui  per  errorem  solvit,  re 
obligatur,  dnturque  agenti  contra 
eum  propter  repetitionein  condicti- 
tia  actio  ; nam  perinde  ab  eo  condici 
potest,  si  paret  eum  dare  oportere, 
ac  si  mutuum  accepisset : unde  pu- 
pillus,  si  ei  sine  tutoris  auctoritate 
non  debitum  per  errorem  datum  est, 
non  tenebitur  indebiti  condictione, 
magisquam  mutui datione.  Bed  luce 
specios  obligationis  non  videtur  ex 
contractu  consistere,  cum  is  qui  sol- 
vendi  animo  dat,  magis  distrahere 
voluit  negotium  quam  contrabere. 


1.  A person,  also,  who  receives  a 
pnvment  which  is  not  due  to  him, 
and  which  is  made  by  mistake,  is 
bound  re,  i.  e.  by  the  thing ; and  the 
plaintiff  may  have  against  him  an 
actio  condi'  titia  to  recover  what  he 
has  paid.  For  the  condictio  ‘ Si  paret 
nun  dare  oportere,'  may  be  brought 
against  him,  exactly  as  if  lie  had 
received  a mutuum.  Thus  a pupil, 
to  whom  a payment  lins  been  made 
by  mistake  withoutthe  authorization 
of  his  tutor,  is  not  subject  to  a con- 
dictio indebiti,  any  more  than  he 
would  be  by  the  gift  of  a mutuum. 
This  species  of  obligation,  however, 
does  not  seem  to  arise  from  a con- 
tract, since  he,  who  gives  in  order  to 
acquit  himself  of  something  due 
from  him,  intends  rather  to  dissolve 
than  to  make  a contract, 
t.  iii.  91. 


In  this  case  it  is  the  law  that  imposes  certain  conditions,  and 
not  the  intention  of  the  parties,  and,  therefore,  the  obligation 
arises  quasi  ex  contractu,  and  ought  to  have  been  placed  under 
that  head.  A pupil  could  not  be  bound  without  the  consent 
of  his  tutor.  If,  therefore,  without  the  consent  of  his  tutor, 
a loan  was  made  him,  he  was  not  bound  to  repay  it,  or  if 
money  not  due  to  him  were  paid  him,  he  was  not  bound  to 
refund  it.  (See  Bk.  i.  Tit.  21,  pr.) 

2.  Item  is  cui  res  aliqua  uteuda  2.  A person,  too,  to  whom  a thing 
datur,  id  est  commodatur,  reobliga-  is  given  as  a commodatum,  i.e.  isgiven 
tur  et  tenetur  com  mods  ti  actione.  that  be  may  make  use  of  it,  is  bound 
Bed  is  ab  eo  qui  mutuum  accepit,  re,  and  is  subject  to  the  actio  contnw- 
longe  distat ; namque  non  ita  res  dati.  But  there  is  a wide  difference 
datur  ut  ejus  fiat,  et  ob  id  de  ea  re  between  him  and  a person  who  has 
ipsa  restituenda  tenetur.  Et  si  qui-  received  a mutuum ; for  the  thing  is 
clem  qui  mutuum  accepit,  si  quolibet  not  given  him  that  it  may  become  his 
fortuitocasu  araiserit  quod  accepit,  property,  and  he  therefore  is  bound 
veluti  incendio,  ruina,  uaufragio  aut  to  restore  the  identical  thing  he  re- 
latronum  hostiumve  incursu,  uihilo  ' ceived.  And,  agnin,  he  who  has  re- 
minus  obligatus  permanet : at  is  qui  ceived  a mutuum,  if  by  any  accident, 
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an  fire,  the  fall  of  a building,  ship- 
wreck, the  attack  of  thieves  or  ene- 
mies, he  loses  what  he  received,  still 
remains  hound.  But  he  who  has 
received  a thing  lent  for  his  use,  is 
indeed  bound  to  employ  his  utmost 
diligence  in  keeping  and  preserving 
it;  nor  will  it  suffice  that  he  should 
take  the  same  care  of  it,  which  he 
was  accustomed  to  take  of  his  own 
property,  if  it  appear  that  a more 
careful  nelson  might  have  preserved 
it  in  safety ; but  he  has  not  toanswer 
for  loss  occasioned  by  superior  force, 
or  extraordinary  accident,  provided 
the  accident  is  not  due  to  any  fault 
of  bis.  If,  however,  you  take  with 
you  on  a journey  the  thing  lent  you 
to  make  use  of,  and  you  lose  it  by 
the  attack  of  enemies  or  robbers,  or 
bv  shipwreck,  you  are  undoubtedly 
bound  to  restore  it.  A thing  is  pro- 
perly said  to  be  commodatum,  when 
you  are  permitted  to  enjoy  the  use 
of  it,  without  any  recompense  being 
given  or  agreed  on  ; for,  if  there  is 
any  recompense,  the  contract  is  that 
of  loratio,  as  a thing,  to  be  a commo- 
datum, must  be  lent  gratuitously. 

D.  xliv.  7. 1. 3,  4. ; I).  xiiL  6,  6.  12. 

As  the  advantage  is,  in  almost  every  case,  entirely  on  the 
side  of  the  receiver  of  the  commodatum,  he  was  bound  to 
take  every  care  of  it,  or,  as  Gaius  says,  as  great  care  as  the 
most  diligent  ’paterfamilias  takes  of  his  own  property.  (D. 
xiii.  6.  18.) 

To  use  the  technical  phrase,  it  was  ‘ essential  ’ to  the 
mutuum  that  it  should  be  gratuitous.  Things  incident  to  a 
contract  may  be  essential  to  it,  i.  e.  necessarily  belonging, 
natural,  i.  e.  belonging,  in  the  absence  of  express  agreement 
to  the  contrary,  or  accidental,  i.  e.  belonging  only  by  express 
agreement. 

The  commodatum  gave  rise  to  the  actio  commodati,  which 
was  either  directa  or  contraria ; by  the  actio  commodati 
directa, the  commodans  made  the  recei  verof  the  commodatum 
restore  the  thing  lent,  after  the  receiver  had  had  it  in  his  pos- 
session for  the  time  agreed  on  (for  he  could  not  reclaim  it 
before),  or  made  him  pay  for  any  loss  accruing  through  his 
fault.  By  the  actio  commodati  contraria,  the  receiver  of  the 
commodatum  obtained  from  the  commodans  compensation  for 
any  extraordinary  expenses  which  the  preservation  of  the  thing 


utendum  aceepit,  sane  qnidem  ex- 
artam  diligontiam  custodiend®  rei 
priestare  jubetur,  nec  sufficit  ei  tan- 
tain  dilig'-ntiam  adhibubue,  quan- 
tum in  suis  rebus  ndhibere  solitus 
est,  si  mode  alius  diligeutior  potent 
earn  rem  custodire  ; sed  propter 
majorem  vim  majoresve  casus  non 
tenetur,  si  modo  non  hujus  ipsius 
culpa  is  casus  intervenerit.  Alioqui 
si  id  quod  tibi  commodatum  est, 
peregre  tecum  ferre  malueris,  et  vel 
meursu  hostium  pnedonumve  vel 
nuufrugio  ainiseris,  dubium  non  est 
quin  de  restituenda  ea  re  tenearis. 
Commodate  autetn  res  tunc  proprie 
intelligitur,  si  nulla  mercede  ac- 
cepta  vel  constitute  res  tibi  utenda 
data  est : alioqui  mercede  interve- 
niente  locatns  tibi  usus  rei  videtur; 
gratuitum  enirn  dehut  esse  commo- 
datum. 
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bad  entailed,  or  for  any  losses  occasioned  by  the  fault  of  the 
commodans.  The  actio  was,  in  tbe  former  case,  termed  directa, 
because  it  proceeded  from  what  was  a necessary  part  of  the 
execution  of  the  contract,  viz.  the  thing  lent  being  put  in  the 
possession  of  the  receiver,  while  the  actio  contraria  only  arose 
from  a thing  which  might  happen  or  not,  viz.  there  being  some 
extraordinary  expense,  or  some  fault  on  the  part  of  the  com- 
modans. (See  1).  xiii.  6.  17.) 

3.  Pneterea  et  is  npud  quern  res  3.  A person  with  whom  r thing  is 
aliqua  doponitur,  re  obligatur  et  ac-  deposited,  is  bound  re,  and  is  subject 
tione  depositi ; qui  et  ipse  de  ea  re  to  the  actio  depoeiti,  because  he  must 
quant  accepit  restituenda  tenetur.  give  back  the  identical  thing  which 
Sedis ex eosolo  tenetur, siquiddolo  he  received.  But  he  is  only  answer- 
commiserit ; culpse  autem  nomine,  able  if  he  is  guilty  of  fraud,  and  not 
id  eat,  desidice  ac  negligent!®  non  for  a mere  fault,  such  as  carelessness 
tenetur : itaque  securus  est,  qui  or  negligence  ; and  he  cannot,  there- 
parum  diligenter  custoditam  rein  fore,  be  called  to  account  if  the  thing 
lurto  amiserit,  quia  qui  negligenti  deposited,  being  carelessly  kept,  is 
amico  rein  custudiendam  tradidit,  stolen.  For  he  who  commits  his 
su®  fadlitati  id  imputare  debet.  property  to  the  care  of  a negligent 

friend,  should  impute  the  loss  to  his 
own  want  of  cauUon. 

D.  xliv.  7.  1.  5. 

Here  the  benefit  is  entirely  on  the  side  of  the  person  who 
commits  the  thing  to  the  care  of  him  who  receives  it.  The 
latter,  therefore,  unless  he  specially  agrees  to  be  answerable  for 
the  thing  entrusted  to  him,  or  himself  offers  to  take  care  of  it 
(D.  xiii.  65.  2),  is  not  liable  for  its  loss  or  deterioration,  if  he 
be  not  guilty  of  dishonesty,  or  of  such  gross  neglect  as  amounts 
to  dishonesty.  He  has,  however,  no  right  to  make  use  of  the 
thing  (D.  iv.  1.  6),  and  as  it  is  deposited  for  the  benefit  of  tbe 
person  depositing  it,  that  person  can  reclaim  it  when  he 
pleases,  and  need  not,  like  the  commodans,  wait  for  the  ex- 
piration of  the  time  agreed  on. 

The  deposition  gave  rise  to  the  actio  depositi,  which  was 
directa  or  contraria,  upon  the  same  principle  as  the  actio 
commodati.  The  depositary  was  entitled  to  be  recompensed  for 
every  expense  incurred,  and  to  compensation  for  every  loss 
incurred  by  the  fault  of  the  deponent,  however  light  that  fault 
might  be.  If  the  depositary  had  voluntarily  offered  to  receive 
the  deposit,  he  too  would  be  answerable  for  loss  occasioned  by 
a culpa  levis,  i.  e.  a slight  fault,  as  opposed  to  culpa  gravis, 
gross  negligence.  (See  Tit.  25.  9.)  If  a deposit  was  rendered 
necessary  by  circumstances  of  unforeseen  and  sudden  misfor- 
tune, as  a shipwreck  or  fire,  and  the  thing  deposited  was  lost 
by  the  negligence  of  the  depositary,  double  the  value  of  the 
thing  could  be  recovered.  (See  Bk.  iv.  Tit.  6.  23.) 
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4.  A creditor  also,  -who  lias  re- 
ceived a pledge,  is  bound  rc,  for  he 
is  obliged  to  restore  the  tiling  he  has 
received,  by  tho  actio  piyueratitia. 
But,  innsmuch  as  a pledge  is  given 
for  the  benefit  of  both  parties,  of  the 
debtor  that  he  may  borrow  more 
easily,  and  of  thecreditor  that  repay- 
ment may  be  better  secured,  it  has 
been  decided  that  it  will  suffice  if  the 
creditor  employs  his  utmost  diligence 
in  keeping  the  thing  pledged:  if, 
notwithstanding  this  care,  it  is  lost 
by  some  accident,  the  creditor  is  not 
accountable  for  it,  and  he  is  not  pro- 
hibited from  suing  for  his  deht. 

D.  xliv.  7.  1.  C ; I).  xiii.  7.  13.  1. 

The  oldest  form  of  the  contract  of  pledge  was  that  of  manci- 
pation or  absolute  sale  of  the  thing  subject  to  a contract  of 
fulucia  or  agreement  for  redemption.  There  were  so  many 
things  to  which  mancipatio  was  considered  inapplicable,  that 
the  more  simple  contract  of  pignus  quite  superseded  this 
mancipatio  contractu  fiduda.  A further  simplification  of  the 
contract  or  pledge  was  the hypothecain  which  the  thing  pledged 
remained  with  the  pledger.  The  mancipatio,  it  may  be  ob- 
served, transferred  both  the  property  and  possession  of  the 
thing  pledged  ; the  pignus  gave  the  possession  to  the 
creditor,  but  left  the  property  in  the  thing  with  the  debtor: 
the  hypothcca  left  both  the  property  and  the  possession  with 
the  debtor.  (See  note  at  end  of  Bk.  ii.  Tit.  5.) 

The  creditor  was  bound  to  take  the  same  care  of  the  pledge 
as  he  who  received  a commodatum  was  of  the  thing  lent  him. 
He  could  not,  like  the  receiver  of  a commodatum,  make  use  of 
the  thing  placed  in  his  possession,  and  it  was  only  by  special 
agreement  that  the  creditor  could  take  the  fruits  of  the  thing 
pledged  by  way  of  interest. 

Creditor  and  debtor  are  terms  used  more  widely  in  Homan 
law  than  in  our  own.  Every  one  who  possessed  a personal  right 
against  another  was  termed  a creditor,  and  every  one  who  owed 
the  satisfaction  of  a claim,  or  was  the  subject  of  a personal 
right,  was  a debitor. 

From  the  contract  of  pignus  sprang  the  actio  pigneratitia, 
which  was  directa  when  used  by  the  debtor  to  constrain  the 
creditor  to  give  hack  the  thing  pledged  if  the  debt  had  been 
paid,  or  to  pay  over  the  surplus  if  the  thing  pledged  had  been 
sold,  and  produced  more  than  was  due  for  the  debt,  or  to  obtain 
compensation  from  him  for  any  injury  to  the  thing  pledged, 
arising  through  his  fault.  The  actio  pigneratitia  was  contra- 


4.  Creditor  quoque  qui  pignus  ac- 
cepit,  re  obligator ; qui  et  ipse  do  ca 
re  quam  accepit  restituenda  tenctur 
actione  pigneratitia.  Sedquia  pignus 
utriusque  gratia  datur,  et  debitoris 
quo  magis  pet  unia  ei  crcderetur,  et 
crcditons  quo  magis  ci  in  tuto  tit 
creditum,  placuit  sufficere  quod  ad 
earn  rem  custodiondam  exactam 
diligentiam  adliibcret : quam  si 
pnestiterit,  et  nliquo  fortuito  casu 
earn  rein  ainiserit,  seeurum  esse  nec 
impediri  creditum  petero. 
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ria  when  used  by  the  creditor  to  make  the  debtor  reimburse 
him  for  all  expenses  incurred  in  keeping  the  thing  safe,  or 
compensate  him  for  all  injuries  sustained  by  the  thing  pledged 
through  the  fault  of  the  debtor  (D.  xiii.  7.  31);  or,  again, 
to  compensate  him  if  the  thing  pledged  proved  to  be  in  reality 
not  the  property  of  the  debtor,  and  was  claimed  by  the  real 
owner.  Until  it  was  claimed,  the  fact  that  it  belonged  to  an- 
other did  not  prevent  a thing  being  made  the  subject  of  a con- 
tract of  pignus,  and  the  creditor  was  as  much  bound  to  restore 
it  to  the  debtor,  if  the  sum  due  was  paid,  as  if  it  had  really 
been  the  debtor’s  property. 

When  an  agreement  did  not  take  the  shape  of  any  of  the  ten 
forms  of  contract  recognized  in  the  civil  law  (it  will  be  remem- 
bered that  the  heads  re  and  consensu  have  each  four  subdivi- 
sions), it  was,  strictly  speaking,  not  a contract,  at  all,  but  if  one 
party  to  it  had  executed  it,  the  praetor  would  force  the  other 
party  to  execute  it  also.  These  contracts,  as  having  no  special 
name,  have  been  termed  contractus  innominati , and  as  the 
contract  sprang  into  existence  by  a thing  having  been  done  or 
given,  by  the  fact,  that  is,  of  the  contract  being  already  exe- 
cuted by  one  party  to  it,  these  contractus  innominati  may  be 
looked  on  as  belonging  more  immediately  to  the  head  of  con- 
tracts made  re.  Paulus  (D.  xix.  5.  5)  thus  sums  up  the  heads 
of  the  cases  in  which  such  contracts  might  arise  : ‘ Aut  do  tibi 
ut  des,  ant  do  tit  facias,  aut  facio  ut  das,  aut  facio  ut  facias.' 
I give  something  to  you  in  such  a way  that  by  the  fact  of  my 
gift  (re)  you  are  bound  to  give  something  to  me,  or  I give  so 
that  you  are  bound  to  do  something  for  me,  or  I do  something 
for  you  so  that  you  are  bound  to  give  me  something,  or  I do 
something  for  you  so  that  you  are  bound  to  do  something  for 
me.  Contracts  of  this  sort  would,  as  we  have  said  in  the  notes 
to  the  last  Title,  be  enforced  by  actio  in  factum  prescript  is 
verbis,  by  one,  that  is,  in  which  the  formula  would  be  arranged 
to  meet  the  circumstances  of  this  particular  case  (in  factum'), 
a short  statement  of  these  circumstances  being  placed  in  the 
dcmonstratio  ( prccscriplis  verbis). 


Tit.  XV.  DE  VERBORU.U  OBLIGATIONE. 

Verbis  obligatio  contrabitur  ex  An  obligation  by  word  of  mouth  is 
interrogations  et  responsione,  cum  contracted  by  means  of  a question 
quid  (lari  fierive  nobis  stipulnmur : and  an  answer,  when  we  stipulate 

ex  qua  dure  proficiscuntur  actiones,  that  anything  shall  be  given  to,  or 
tam  condictio  si  certa  sit  stipulatio,  done  for  us.  It  gives  rise  to  two 
quam  ex  stipulate  si  incerta.  Qure  actions — the  comtictio,  when  the  sti- 
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hoc  nomine  inde  utitur,  quia  stipu-  pulation  is  certain,  and  the  actio  a 
lum  apud  veteres  firmum  appella-  tlipulaht,  when  it  is  uncertain.  The 
batur,  forte  a etipite  descenuens.  term  stipulation  is  derived  from  <rft- 

jmhtm,  a word  employed  by  the  an- 
cients to  mean  ' firm,'  and  coming 
perhaps  from  stipes,  the  trunk  of  a 
tree. 

D.  xliv.  7. 1.  7;  D.  xii.  1.  24. 

The  stipulatio  was,  properly  speaking,  not  a contract,  but 
a means  of  making  a contract,  a solemn  form  giving  legal 
validity  to  an  agreement.  This  form  consisted  of  a question 
and  answer,  and  it  was  the  question  only  which  was,  properly 
speaking,  the  stipu  latio,  it  being  only  by  an  extension  of  the 
term  that  the  word  was  applied  to  the  whole  mode  of  contract- 
ing, and  that  the  answerer  as  well  as  the  questioner  was  said, 
as  in  paragr.  1,  to  be  one  of  the  stipuhmtes.  Like  all  the  old 
forms  of  obligation,  this  formula  only  bound  one  party,  viz.  the 
maker  of  the  promise.  The  promissor  had  himself  to  become 
the  stipulator,  and  to  receive  in  his  turn  a promise,  if  he 
wished  to  secure  reciprocal  rights.  Obligations  may  be  divided 
according  as  they  are  unilateral  and  bind  one  party  only,  or 
bilateral  and  bind  both  parties.  A stipulation  gave  rise  to 
a unilateral  obligation. 

Festus  derives  stipulatio  from  slips,  coined  money ; and 
Isodorus  from  stipula,  a straw.  ‘ Veteres  enim,  quarulo  sibi 
aliquid  promittebant,  stipulam  texentes  fvanqebant.,  quam 
iterum  jungentes,  sponsiones  suas  agnoscebatd.'  (Orig.  iv. 
24.  Quoted  by  Ortolan.)  Stipes  and  stipulum  are  a more 
probable  source  of  the  derivation  of  the  word. 

When  the  stipulation  was  for  something  certain,  it  was 
enforced  by  the  condictio  certi ; when  for  something  uncer- 
tain, by  the  condictio  incerti.  The  term  actio  ex  stipulatu 
is  sometimes  used  to  denote  the  condictio,  whether  certi  or 
incerti ; but  is  more  usually  employed  to  denote  the  condictio 
incerti,  as  when  the  condictio  was  certi,  that  is,  was  employed 
in  its  proper  form,  it  generally  received  no  other  name  than 
condictio. 

The  stipulation  was  not  the  only  contract  made  by  going 
through  a solemn  form  of  words.  By  the  dictio  dotis  the  wife 
and  her  ascendants  bound  themselves  to  give  the  dos  to  the 
husband  ; and  by  a promise  accompanied  by  an  oath  ( jurat a 
promissio  liberti ) the  freedman  bound  himself  to  render  his 
services  to  his  patron. 

1.  In  lmc  re  olim  tnlia  verba  tra-  1.  Formerly  the  words  used  in 
dita  fuerunt : SpoudvsP  Spondeo.  making  this  kind  of  contract  were  as 
Prornittis?  Promitto.  Fidepromit-  follows — Upondeit  do  you  engage 
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tis?  Fidepromitto  ? Fidejubes? 
Fidejubeo.  Dabis  ? Dabo.  I acies  P 
Faciain.  Utrum  autem  Latina  an 
Graeea  vel  qua  alia  lingua  stipulatio 
concipiatur,  nihil  interest,  scilicet  si 
uterque  atipulantium  intellectual 
ejus  lingua'  liabeat.  Nec  Decease 
est  eadem  lingua  utruraque  uti,  sed 
sutticit  congruenter  ad  interrogate 
respondere  : quin  etiam  duo  Grieci 
I.atina  lingua  obligatiunera  contra- 
hero  poesunt.  Sed  htec  aolemnia 
verba  olim  quidem  in  usu  fuerunt. 
Postea  autem  Leoniana  constitutio 
lata  est,  quie  solemnitato  verborum 
aublata  sensuin  et  consonantem  in- 
tellectum  nb  utraque  parte  solum 
desiderat,  licet  quibuscumque  ver- 
bis expressus  est. 


Gai.  iii.  92,  93 ; D.  xlv 


yourself?  Spondeo,  I do  engage  my- 
self. PromittisT  do  you  promise  P 
PromiUo,  I do  promise.  Fidepro- 
viittis  f do  you  promise  on  your  good 
faith  P Fidepromitto,  I do  promise 
on  my  good  faith.  Fidejubes f do 
you  make  yourself fidejussor  t Fide- 
jubeo,  I do  make  myself  fidijimor. 
Dabis  t will  you  give  P Dabn , I will 

F've.  Facies  t will  you  do  ? Faciam, 
will  do.  And  it  is  immaterial 
whether  the  stipulation  is  in  Latin  or 
in  Greek,  or  in  any  other  language,  so 
that  the  parties  understand  it ; nor  is 
it  necessary  that  the  same  lauguage 
should  be  used  by  each  person,  but 
it  is  sufficient  if  the  answer  agree 
with  the  question.  So  two  Greeks 
may  contract  in  Latin.  Anciently 
indeed  it  was  necessary  to  use  the 
solemn  words  just  mentioned,  but 
the  constitution  of  the  Emperor  Leo 
was  afterwards  enacted, which  makes 
unnecessary  this  solemnity  of  the 
expressions,  and  only  requires  the 
apprehension  and  consent  of  each 
party,  in  whatever  words  it  may  be 
expressed. 

. 1.  1.6;  C.  viii.  37.  10. 


Spondee  ? spondeo  was  the  form  exclusively  proper  when 
both  parties  were  Roman  citizens ; adeo  propria  civium  Ro- 
manorum  est  ut  ne  quidem  in  Grceeum  sermonem  per  inter- 
pretutionem  proprie  transferri  possit,  quumvia  dicatur  a 
Grceca  voce  Jiijurata  esse.  (Gai.  iii.  93.) 

This  constitution  of  Leo  was  published  a.d.  469.  (C.  viii. 
37.  10.) 


2.  Oninis  stipulatio  aut  pure  aut 
in  diemautsub  conditions  fit : pure, 
veluti  quinque  aureos  dare  spondes  ? 
idque  confestim  peti  potest ; in  diem, 
cum  adjecto  die  quo  pecunia  solva- 
tur,  stipulatio  lit,  veluti  decern  nu- 
reoa  pnmis  calendis  Martha  dare 
spondes  P Id  autem  quod  in  diem 
stipulamur,  statim quidem  debetur; 
sod  peti  priusquam  dies  venerit,  nou 
potest.  At  ne  eo  quidem  ipso  die  in 
quern  stipulntio  facta  est,  peti  potest, 
quia  totus  is  dies  arbitrio  solventis 
tribui  dcbet;  neque  enim  certum  est 
eodie  in  quem  promissumest, datum 
non  ease,  priusquam  is  prseterierit. 


2.  Every  stipulation  is  made  sim- 
ply, or  with  the  introduction  of  a par- 
ticular time, or  conditionally.  Simply, 
as,  ‘ Do  you  engage  to  give  five 
aurei?  ’ in  this  case  the  money  may 
be  instantly  demanded.  With  the 
introduction  of  a particular  time,  as 
when  a day  is  mentioned  on  which 
the  money  is  to  be  paid,  as,  ‘ Do  you 
engage  to  give  me  ten  aurei  on  the 
first  of  the  calends  of  March  ? ’ That 
which  we  stipulate  to  give  at  a par- 
ticular time  becomes  immediately 
due,  but  cannot  be  demanded  before 
the  day  arrives,  nor  can  it  even  be 
demanded  on  that  day,  for  the  whole 
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of  the  day  is  allowed  to  the  debtor 
for  payment,  as  it  is  never  certain 
tlint  payment  has  not  been  made  on 
the  day  appointed  until  that  day  is 
at  an  end. 

D.  xlv.  1.  4G;  D.  1.  1G.  2.  13;  D.  xlv.  1.  18.  1. 

In  the  technical  language  of  the  jurists,  Ubi  pure  quiz 
stipulatvs  fuerit,  et  ecus  it  et  venit  (lien  ; ubi  in  diem,  cess  it. 
dies,  sed  uondum  venit.  (See  note  on  Bk.  ii.  Tit.  20. 20.)  If 
the  stipulation  tvas  made  pure,  the  interest  in  the  thing  stipu- 
lated for  passed  at  once  to  the  stipulator  (emit  dies),  and  he 
could  at  once  demand  to  have  it  ( venit  dies),  giving,  of  course, 
sufficient  time  for  the  debtor  to  fulfil  his  obligation.  If  the 
stipulation  was  made  in  diem,  the  interest  in  the  thing  stipu- 
lated for  passed  at  once  to  the  stipulator,  but  he  could  not 
demand  it  until  the  dies  was  passed. 

There  is  a distinction  in  the  respective  effects  of  a stipu- 
lation in  diem  and  of  a conditional  stipulation  that  deserves 
notice.  When  stipulation  was  made  in  diem  the  promise  was 
binding  at  once,  and  the  debt  was  already  due,  and  therefore 
if  any  part  of  the  debt  were  paid  before  the  day  named,  it 
could  not  be  recovered  ; whereas,  when  a stipulation  was  made 
with  a condition,  if  anything  was  paid  before  the  condition 
was  accomplished,  it  could  be  recovered  back,  because,  until 
the  condition  was  fulfilled,  the  stipulator  had  no  interest  in  the 
thing  stipulated  for  ( nondurn  cessit  dies).  (See  paragr.  4.) 

3.  At  si  ita  stipuleris,  docem  au-  3.  But,  if  you  stipulate  thus,  ‘ Do 

reoa  annuos  quoad  vivam  dare  you  engage  to  give  me  ten  mini  an- 
spondest  et  pure  facta  obligate)  nually,  as  long  as  I live  ?’  the  oblign- 
intellipitur  et  perpetuatur,  quia  ad  tern  is  understood  to  be  made  simply, 
tempos  deben  non  potest ; sed  and  is  perpet  uni ; for  a debt  cannot 
beres  petendo  paeti  exceptione  sub-  be  due  for  a time  only ; but  the  heir, 
movebitur.  if  he  demands  payment,  shall  be  re- 

pelled by  the  exeeptio  pacti. 

D.  xlv.  1,  60.  4. 

Lapse  of  time  was  not,  in  the  Roman  law,  a mode  by  which 
a debt  could  be  extinguished.  Consequently,  if  it  was  owed, 
it  W'as  owed  for  ever ; but  this  technicality  was  prevented  from 
working  any  injustice  by  the  plea  alluded  to  in  the  text, 
namely,  that  there  was  an  agreement  to  the  contrary,  or  by 
that  of  fraud.  Plane  post  tempus  stipulator  vel  pacti  con- 
venti,  vel  doll  mail  exceptione  submoveri  potent.  (D.  xliv. 
7.  44.) 

4.  Sub  conditione  stipulatio  fit,  4.  A stipulation  is  made  condition- 

cumin  aliquem  casurn  differturob-  ally,  when  the  obligation  is  mndo 
ligatio,  ut  si  nliquid  factum  fuerit  subject  to  the  happening  of  some  un- 
aut  non  fuerit,  stipulatio  commit-  certain  event,  so  that  it  takes  effect  if 
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such  a thing  happens,  or  does  not 
happen,  as,  for  instance,  1 l)o  you 
engage  to  give  five  aurei,  if  Titius  be 
made  consul  ? ’ Such  a stipulation 
as  ‘Do  you  engage  to  givo  five  aurei, 
if  I do  not  go  up  to  the  Capitol  ? ' is 
in  effect  the  same,  as  if  the  stipula- 
tion had  been,  that  five  aurei  should 
be  given  to  the  stipulator  at  the  time 
of  his  death.  From  a conditional 
stipulation,  there  arises  only  a hope, 
that  the  thing  will  become  due;  and 
this  hope  we  transmit  to  our  heirs,  if 
we  die  before  the  condition  is  ac- 
complished. 

D.  xlv.  1. 115.  1 ; D.  1.  10.  54. 

The  heir  or  legatee,  it  may  be  remembered  (see  Bk.  ii.  Tit. 
14.  9),  who  died  before  the  condition  was  accomplished,  did 
not  transmit  any  interest  in  the  inheritance  or  legacy  to  his 
heirs,  whereas  the  stipulator  did,  as  we  learn  from  the  text, 
transmit  to  hi3  heirs  the  hope  that  the  thing  stipulated  for 
would  be  one  day  due  to  him  (spes  debit  urn  in).  The  reason 
of  this  difference  is,  that  the  testamentary  dispositions  were 
considered  to  be  made  from  a motive  of  kindness  to  the  heir 
or  legatee  personally. 

If  the  proinissor  attempted  to  defeat  the  condition  by  pre- 
venting its  being  fulfilled,  he  was  treated  as  if  he  had  promised 
-pure,  and  the  tiling  could  be  demanded  from  him  at  once. 

It  is  here  said  that  a promise  to  pay,  if  a person  did  not  do  a 
thing,  was  a promise  to  pay  when  he  died.  There  was,  how- 
ever, this  difference:  the  promissor  was  certain  to  die,  and 
therefore,  the  stipulation,  with  the  words  cum  moriar,  was 
really  made  in  diem;  whereas  it  wras  not  certain  whether  the 
promissor  woidd  or  would  not  go  up  to  the  Capitol,  and, 
therefore,  the  stipulation  with  the  words  si  in  Capitolium 
non  ascendoro  was  made  mb  conditione. 


tatur:  veluti,  si  Titius  consul  fuerit 
iactus,  quinque  aureos  dare  spon- 
dee p Si  quia  ita  stipuletur,  si  in 
Capitolium  non  ascendero  dare 
Bpundes  P perinde  erit  ac  si  stipula- 
tus  esset,  cum  morietur  sibi  dari. 
Ex  conditional!  stipulatione  tantum 
spea  eat  debitum  iri,  eamque  ipsam 
spem  in  heredem  transmittimua,  si 
prius  quant  conditio  existat,  mors 
nobia  coutigit. 


6.  Loca  etinm  ina»ri  stipulation! 
solent,  veluti  Carthagiue  dare  spon- 
des  ? Qu®  stipulatio,  licet  puro  fieri 
videatur,  tamen  ro  ipsa  habet  tem- 
pua  injectum,  quo  promissor  ut  itur 
ad  pecuuiam  Carthngine  dandnm ; 
et  ideo  si  quis  Rom®  ita  stipuletur, 
hodie  Carthngine  daro  sprndes? 
inutilis  erit  stipulatio,  cum  impos- 
aibilis  sit  repromissio. 


D.  xlv.  1.  73  ; 


5.  It  is  customary  to  insert  a 
particular  place  in  a stipulation,  ns, 
lor  instance,  ‘ Do  you  engage  to  give 
me  at  Carthage  ?’  and  this  stipula- 
tion, although  it  appear  to  be  made 
simply,  yet  necessarily  implies  a 
delay  sufficient  to  enable  the  person 
who  promises  to  pay  the  money  at 
Carthage.  And  therefore,  if  any  one 
at  Koine  stipulates  thus,  ‘ Do  you 
engage  to  give  to  me  this  day  at 
Carthage  ? ’ the  stipulation  is  use- 
less, because  the  thing  promised  is 
impossible. 

D.  xiii.  4.  2.  G. 
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6.  Conditiones  qnte  ad  prseteritum 
vel  prresens  tempus  referuntur,  aut 
atatim  infirmant  obligationem,  aut 
omnino  non  different,  veluti  si  Titiug 
consul  fuit,  vel  si  Alaevius  vivit,dare 
spondes  ? nara  si  ea  ita  non  sunt, 
nihil  valet  stipulatio  ; sin  autem  its 
ae  habent,  atatim  valet.  Qure  enim 
per  renim  naturam  sunt  certa,  non 
morantur  obligationem,  licet  apud 
nos  incerta  sint. 


D.  xlv.  L 100; 

7.  Non  solum  res  in  stipulatum 
deduci  posaunt,  sed  etiam  facta,  ut  si 
stipulemur  aliquid  fieri  vel  non  fieri. 
Et  in  hujuamodi  stipulationibus 
optimum  erit  p enam  aubjicere,  ne 
quantitaa  stipulationia  in  incerto  ait, 
ac  nccease  sit  actori  probare  quid 
ejua  intersit;  itaque  ai  quia  ut  fiat 
illiquid  atipuletur,  ita  adjici  ptena 
debet:  si  ita  factum  non  erit,  tunc 
poense  nomine  decern  aureoa  dare 
spondes.  Sed  ai  qmednm  fieri, 
qmedam  non  fieri,  una  eademquo 
eonceptione  stipuletur,  clausula 
hujuamodi  erit  adjieienda:  si  ad- 
veraus  ea  factum  erit,  sive  quid  ita 
factum  non  erit,  tunc  po'nie  nomine 
decern  aureos  dare  spondes  P 


D.  xlv.  1.  137. 


6.  Conditions,  which  relate  to  time 
present  or  past,  either  instantly  make 
the  obligation  void,  or  do  not  suspend 
it  in  any  way ; aa,  for  instance,  ‘ If 
Titius  has  been  consul,  or  if  Mtevius 
is  alive,  do  you  engage  to  give  me  ? ’ 
If  the  thing  mentioned  is  not  reallv 
the  case,  the  stipulation  is  void  ; if 
it  is  the  case,  the  stipulation  is  im- 
mediately valid.  Thmga  certain,  if 
regarded  in  themselves,  although 
uncertain  as  fur  as  our  knowledge  is 
concerned,  do  not  delay  the  forma- 
tion of  the  obligation. 

D.  xii.  1.  37-39. 

7.  Not  only  things,  but  acta,  may 
be  the  subject  of  a stipulation ; as 
when  we  stipulate,  that  something 
shall,  or  shall  not,  be  done.  And,  in 
these  stipulations,  it  will  be  best  to 
subjoin  a penalty,  lest  the  amount 
included  in  the  stipulation  should  be 
uncertain,  and  the  plaintiff  should 
therefore  be  obliged  to  prove  how 
great  his  interest  is.  Therefore,  if 
any  one  stipulate,  that  something 
shall  be  done,  a penalty  ought  to  be 
added  as  thus:  1 If  the  thing  is  not 
done,  do  von  engage  to  give  ten  aurei 
bv  way  of  penalty  ?’  But,  if  by  one 
single  question  a stipulation  is  made, 
that  some  things  shall  be  done,  and 
that  other  things  shall  not  be  done, 
there  ought  to  be  added  some  such 
clause  as  this  : ‘If  anything  is  done 
contrary  to  what  is  agreed  on,  or 
anything  agreed  on  is  not  done,  then 
do  you  engage  to  give  ten  aurei  by 
way  of  penalty  P ’ 

7 ; D.  xlvi,  6.  11. 


Tit.  XVI.  DE  DUOBUS  REIS  STIPULANDI  ET 
PROM  ITTEN  DI. 


• Et  stipulandi  et  promitfcndi  dno 
pluresvo  rei  fieri  posaunt:  stipulandi 
ita,  si  post  omnium  interrogationem 
promissor  respondeat,  spondeo,  ut 
puta,  cum  duobus  separntim  stipu- 


Two  or  more  persons  may  be  par- 
ties together  in  the  stipulation  or  in 
the  promise.  In  the  stipulation,  if 
after  all  have  asked  the  question, 
the  promissor  answers  ‘ Spondeo,’  ‘ I 
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lantibus  ita  promissor  respondeat,  engage ; ’ for  instance,  when  two 
utrique  vestnun  dare  spondeo;  nam  stipulators,  haring  each  separately 
si  prius  Titio  spoponderit,  deinde  ashed  the  question,  the  protutssor  an- 
alio  interrogante  spondeat,  alia  swers,  ‘ I engage  to  give  to  each  of 
atque  alia  erit  obligatio,  nec  ere-  you.’  For  if  he  first  answers  Titius, 
duntur  duo  rei  stipulundi  esse.  Duo  and  then,  on  another  person  putting 
pluresve  rei  promittendi  ita  fiant : the  same  question,  he  again  answers 
Mam,  quinqueaureosdarespondesP  him,  there  will  be  two  distinct  obli- 
Sei,  eusdem  quinque  aur»-os  dare  gations,  and  not  two  co-stipulators, 
spondes  P si  respondent  singuli  Two  or  more  become  co-promissors, 
separatim,  spondeo.  thus : ‘ Mtevius,  do  you  engage  to 

give  five  aurei?  ’ 1 Seiua,  do  you  en- 
gage to  give  five  aurei  ? ’ each  then 
separately  answers,  ‘ I do  engage.’ 
D.  xlv.3.  28.  2;  D.  xlv.  2.  4. 

The  word  reus,  strictly  speaking,  signifies  the  person  who  is 
liable,  or  subject,  to  a demand,  but  is  used  more  generally  to 
signify  a party  to  an  obligation,  whether  active  or  passive : so 
here  we  have  rei  atipnlandi,  as  well  as  rei  promiUendi. 

It  was  immaterial  whether  the  interrogation  was  pnt  and 
answered  in  the  plural,  spondetis ? spondemus  ; or  in  the  sin- 
gular, spondee?  spondeo.  (D.  xlv.  2.  4.) 

It  was  not  only  in  contracts  made  verbis  that  there  could  be 
joint  creditors  and  joint  debtors.  On  a commodatum  or  depo- 
situm,  for  instance,  the  parties  might  agree  that  several  persons 
should  be  subject  to  a common  obligation,  and  each  be  bound 
for  the  whole.  (I),  xlv.  2.  9.) 

1.  Ex  hujusmodi  obligationibus,  1.  Ily  virtue  of  such  obligations, 
et  stipulantibus  soliduin  singulis  the  whole  thing  stipulated  for  is  due 
debet  ur,  et  promittentes  singuli  in  to  each  stipulator,  and  from  each  pro- 
solidum  tenentur;  inutraque  tamen  missor.  Hut, in  each  obligation,  there 
obligatione  una  res  vertitur,  et  vel  is  only  one  thing  due,  and  if  cither  ot 
alter  debitum  accipiendo,  vel  alter  the  joint  parties  receives  the  thing 
Bolvendo,  omnium  perimit  obliga-  due,  or  gives  the  thing  due,  the  obli- 
tionem  et  omnes  liberat  gation  is  at  end  for  ail,  aud  all  are 

freed  from  it. 

D.  xlv.  2.  2.  3.  1. 

If  we  look  to  the  thing  which  was  the  subject  of  the  con- 
tract, we  may  say,  however  mauy  were  the  joint  parties,  there 
was  but  one  obligation,  while,  if  we  look  to  the  persons  by  or  to 
whom  the  promise  was  given,  there  were  as  many  obligations 
as  there  were  persons  making  or  receiving  the  promise ; if, 
therefore,  the  thing  were  given,  that  is,  payment  or  perform- 
ance made,  the  obligation  was  at  an  end,  but  the  obligation 
binding  on  any  one  might  be  made  to  cease  without  those 
binding  on  the  others  ceasing  also.  If,  indeed,  the  aid  of  the 
law  had  beeD  called  in  to  enforce  the  obligation,  the  position 
of  the  parties  was  different.  If  one  co-stipulator  sued  the 
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promissor,  all  the  other  parties  to  the  stipulation  were  thereby 
prevented  from  suing  him ; and  if  one  co-promissor  were  sued, 
none  of  the  others  could  be  sued,  until  it  appeared  that  there 
was  a deficiency  in  what  had  been  obtained  from  the  promissor 
that  had  been  sued  ; the  others  might  then  be  sued  to  make 
up  this  deficiency.  (C.  viii.  41.  28.) 

2.  Ex  duobus  reis  prorniltendi  2.  Of  two  co-promiason,  one  may 
alius  pure,  alius  in  diem  vel  sub  engage  simply,  the  other  with  the 
conditione  obligari  potest;  nee  im-  introduction  of  a particular  time,  or 
pedimento  erit  dies  aut  conditio,  conditionally ; and  neither  the  time 
quominus  ab  eo  qui  pure  obligntua  nor  the  condition  will  prevent  pnv- 
est,  petatur.  ment  being  exacted  from  the  one 

who  binds  himself  simply. 

D.  xlv.  2.  7. 


Tit.  XVII.  DE  STIPULATIOXE  SERVORUM. 

Servus  ex  persona  domini  jus  A slave  derives  from  the  persima 
stipuhuidi  hnbet;  sed  hereditas  in  of  his  master  the  power  of  malting  a 
plerisque  personm  defuncti  vieem  stipulation.  And  as  the  inheritance 
sustinet:  ideoque  quod  servus  here-  in  most  respects  represents  the  per- 
ditarius  ante  aditam  hereditntem  sown  of  the  deceased,  if  a stipulation 
stipulatur,  acquirit  hereditati,  ac  is  made  by  a slave  belonging  to  the 
per  hoc  etiam  heredi  postea  facto  inheritance  before  the  inheritance  is 
acquiritur.  entered  on,  he  acquires  for  the  in- 

heritance, and  therefore  for  him  who 
subsequently  becomes  heir. 

D.  xli.  1.  34.  01. 

A slave  had  no  persona,  that  is,  no  capacity  of  acquiring 
civil  or  politictil  rights.  But  his  master,  who  had  such  a ca- 
pacity, could  make  his  own  persona  speak  and  act  through 
the  slave,  who  was  thus  only  a channel  by  which  the  wishes 
of  the  master  were  expressed.  (See  Bk.  i.  Tit.  3,  pr.)  But 
although  a slave  could  thus  engage  others  for  the  benefit  of 
his  master,  by  a stipulation,  he  could  not  bind  his  master, 
and  could  not,  therefore,  be  the  promissor  in  a stipulation  ; 
hence,  the  text  only  speaks  of  the  stipulations,  and  not  of  the 
promises,  of  slaves. 

In  plerisque  personce  defuncti  vieem  sustinet ; the  inheri- 
tance represented  the  person  of  the  deceased  in  most  things, 
hut  there  were  some  things  which  the  slave  could  not  acquire 
for  the  inheritance,  which  he  could  acquire  for  a living  master ; 
a usufruct,  for  instance,  being  always  attached  to  a person, 
could  not  be  stipulated  for  by  a slave  before  the  inheritance 
was  entered  on.  (D.  xlv.  3.  29.) 
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1.  Sive  autem  domino,  give  sibi, 
give  conservo  suo,  give  impersonali- 
ter  servus  stipuletur,  domino  aequi- 
rit.  Idem  jung  egt  ct  in  liberis  qui 
in  potestate  patris  gunt,  ex  quibus 
causis  ncquirere  possunt. 


1.  'Whether  a slave  stipulates  for 
his  master,  or  for  himself,  or  for  bis 
fellow-slave,  or  without  naming  any 
person  for  whom  ho  stipulates,  ho 
always  acquires  for  his  master.  It 
is  the  samo  with  children  in  the 
power  of  their  father,  in  all  cases  in 
which  they  acquire  for  him. 


D.  xlv.  3.  35 ; D.  xlv.  1.  45,  pr.  and  4. 


What  is  said  here  of  the  children  in  potestate  must  be  taken 
with  all  the  limitations  made  necessary  by  the  power  they  had 
to  acquire  a peculium  for  themselves.  (See  Bk.  ii.  Tit.  9.) 


2.  Sed  cum  factum  in  stipula- 
tions continebitur,  omnimodo  per- 
sona stipulantis  continetur,  veluti 
si  servus  stipuletur  ut  sibi  ire  agero 
liceat ; ipse  enim  tantum  prohiberi 
non  debet,  non  etiam  dominus  ejus. 


2.  If  it  is  a licence  to  do  something 
that  is  stipulated  for,  the  benefit  of 
the  stipulation  is  personal  to  the 
stipulator;  for  instance,  if  a slnve 
stipulate  that  he  shall  have  a right 
of  passage  for  himself  or  beasts  and 
vehicles,  it  is  he  himself,  not  his 
master,  who  is  not  to  be  hindered 
from  passing. 


D.  xlv.  1.  130. 


Even  in  this  cttse  the  slave  really  acquires  for  the  master.  It 
is  the  master,  and  not  the  slave,  who  could  enforce  the  stipula- 
tion by  action.  Of  course  this  personal  licence  to  cross  land  is 
something  quite  different  from  a servitude.  For  a servitude 
euncli  or  atjendi,  stipulated  for  by  the  slave,  could  only  be 
attached  to  the  prccdium  of  the  master.  (D.  xlvi.  3.  17.) 


8.  Servus  communis  stipulando 
unicuique  dominorum  pro  portiono 
dominn  acquirit;  nisi  jussu  unius 
eorum  aut  nominatim  cui  eorum 
stipulatus  est ; tunc  enim  ei  soli 
acquiritur.  Quod  servus  communis 
stipulatur,  si  alters  ex  dominis  ac- 
quiri  non  potest,  golidum  alteri 
acquiritur ; veluti  si  res  quam  dari 
stipulatus  est,  unius  dommi  sit. 


Gal  ii.  107 ; 


3.  If  a slnve  held  in  common  by 
several  masters  stipulates,  he  ac- 
quires a share  for  each  master  ac- 
cording to  the  proportion  which  each 
has  iu  him,  unless  he  stipulates  at 
the  command,  or  in  tho  name  of  any 
one  master,  for  then  the  thing  stipu- 
lated for  is  acquired  solely  for  that 
master.  And,  whatever  a slave  held 
in  common  stipulates  for,  is  all  ac- 
quired for  one  of  his  masters,  if  it  is 
not  capable  of  being  acquired  for  the 
other ; as  for  instance,  if  it  belongs 
to  one  of  his  masters. 

I).  xlv.  3.  7. 1. 
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Tit.  XVIII.  DE  DIVISIONE  STIPULATIONUM. 

StipnUtionum  nlite  punt  jiidici-  Stipulations  are  either  judicial,  or 
ales,  alias  prastoriie,  alias  conven-  praetorian,  or  conventional,  or  com- 
tionales,  aliie  communes  tam  pros-  mon,  that  is,  both  praetorian  and 
to riie  quam  j udiciales.  j udiciaL 

D.  xlv.  5. 

The  division  of  stipulations  here  given  is  based  on  the 
difference  of  the  grounds  on  which  they  are  entered  into,  the 
ground  being  sometimes  the  will  of  the  parties,  sometimes  the 
direction  of  a person  in  authority. 

1.  Judicialessuntdumtaxat,  quffi  1.  Judicial  stipulations  are  those 
a merojudicis officio proticiscuntur:  which  proceed  exclusively  from  the 

veluti  de  dolo  cautio,  vel  de  perse-  office  of  the  judge,  such  as  the  giving 
qucndo  servo  qui  in  fuga  est,  resti-  security  against  fraud  , or  the  engage- 
tueudove  prelio.  ment  to  pursue  a fugitive  slave,  or  to 

pay  his  price. 

D.  xlv.  1.  6 ; 1).  xxx.  69.  6. 

Before  the  magistrate  the  parties  were  in  jure,  before  the 
judex  they  were  in  judicio.  (See  Introd.  sec.  98.)  The  judex 
sometimes  ordered  that  the  parties  before  him  should  enter 
into  stipulations. 

Two  instances  are  here  given  of  stipulations  directed  by  the 
judex.  The  first  is  the  de  dolo  cautio.  This  was  a stipulation 
directed  for  the  benefit  of  a plaintiff,  that  the  sentence  given 
in  his  favour  might  be  executed,  without  any  attempt  at  fraud 
(dolus  malv,8)  on  the  part  of  the  defendant.  For  instance,  if 
the  defendant  was  ordered  to  make  over  the  property  in  a 
slave, they udex  would  direct  that  he  should  stipulate  that  he 
had  done  nothing  to  lessen  the  value  of  the  slave.  Otherwise  the 
slave  might  be  made  over  to  the  plaintiff,  and  the  plaintiff’s 
claim  be  thus  nominally  satisfied,  while  it  might  really  be 
evaded  by  the  defendant  wilfully  doing  the  slave  some  mate- 
rial harm.  (D.  vi.  I.  20.  and  45.) 

The  other  instance  given  is  that  of  the  stipulation  de  perse- 
quendo  aei~vo  qui  in  fuc/a  est,  restituendove  pretio.  A slave 
must  be  supposed  to  be  demanded,  and  to  run  away  before  the 
decision  is  given.  As  the  defendant,  being  the  actual  possessor, 
could  only  reclaim  the  slave  against  third  parties,  the  judex 
would  compel  him  to  engage  by  stipulation  to  follow  and  re- 
claim him,  or  to  pay  his  price.  If  the  slave  escaped  without  any 
fault  whatsoever  of  the  defendant,  the  judge  merely  directed 
that  the  defendant  should  engage  to  give  up  the  slave  if  he 
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came  into  his  power,  and  to  permit  the  plaintiff  to  bring  an 
action  in  the  defendant’s  name  for  the  recovery  of  the  slave 
from  any  one  who  might  detain  him.  (D.  iv.  2.  14.  11.) 

2.  Froetori®  aunt,  quie  a mero  2.  Praetorian  stipulations  are  those 
prmtoris  officio  proficiscuntur,veluti  which  proceed  exclusively  from  the 
aamni  infecti  vel  legatorum.  Prte-  office  of  the  praetor ; as  the  giving 
toriaa  autem  atipulationes  sic  ex-  security  against  damnum  mfechinuot 
audirioportet,  ut  in  his  contineantur  for  the  payment  of  legacies.  Under 
etiam  .'Edilitne  ; nam  et  hie  a juris-  prietoriiin  stipulations  must  be  com- 
dictione  veniunt.  prehended  /Edilitian,  for  these,  too, 

proceed  from  a magistrate  pronoun- 
cing the  law. 

D.  xl.  1.  5. 

Damnum  infeetum  est  damnum  non  factum  quod  futurum 
veremur.  (D.  xxxix.  2. 2.)  Supposing  the  damnum  futurum 
which  a man  apprehended  were  an  injury  to  his  premises  from 
the  fall  of  the  ill-repaired  house  of  his  neighbour,  by  the  strict 
civil  law,  if  he  were  to  wait  till  the  mischief  were  done,  his 
neighbour  might  abandon  his  property  in  the  fallen  bouse,  and 
the  injured  man  could  then  obtain  no  reparation  from  him.  To 
remedy  this,  the  praetor  would,  if  he  saw  fit,  order  the  neighbour 
to  give  security  (cautio  damni  infecti)  to  indemnify  the  person 
applying  against  any  damage  that  might  be  done.  I f this  order 
were  not  obeyed,  the  praetor  authorized  the  complainant  to 
enter  upon  and  occupy  the  premises  (in  possessionem  mit- 
tebat) ; and,  finally,  if  security  were  still  refused,  the  pnetor 
gave  the  complainant  full  possession  of  the  premises,  but  he 
was  liable  to  be  dispoasessed,  if  within  a certain  time  the 
original  proprietor  made  compensation  and  complied  with 
everything  enjoined  him.  (See  P.  xxxix.  2.  4.  1.) 

Legatorum  : this  was  a stipulation  binding  the  heir  to  pay 
legacies,  when  due,  which  were  not  yet  payable;  otherwise 
the  heir  might  previously  have  spent  and  consumed  all  the 
inheritance. 

A jurisdictions  veniunt,  that  is,  come  from  a magistrate 
jus  dicens,  as  opposed  to  & judex. 

8.  Conventionales  sunt,  qme  cx  8.  Conventional  stipulations  are 
conventionc  utriusque  partis  con-  those  which  are  made  by  the  agree- 
cipiuntur,  hoc  est,  Deque  jusstijudi-  ment  of  parties  : that  is,  neither  bv 
cis,  neque  jussu  pnetoris,  sed  ox  the  order  of  a judge  nor  by  that  of 
conventions  contrabentium.  Qua-  the  proctor,  but  by  the  consent  of  the 
rum  totidem  genera  sunt  quot,  pene  persons  contracting.  And  of  these 
dixerim,  reruin  contrahendarum.  stipulations  there  are  as  many  kinds, 

so  to  speak,  as  there  are  of  tilings  to 
be  contracted  for. 

D.  xlv.  1.  6. 
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4.  Common  stimulations  are  those, 
for  example,  providing  for  the  secu- 
rity of  the  property  of  a pupil,  for 
somotimcsthe  pnetor,  and  sometimes, 
too,  when  the  matter  cannot  be  ma- 
naged in  any  other  way,  the  judge 
orders  it  should  be  entered  into  : or, 
again,  the  stipulation  that  a thing 
shall  be  ratified. 

D.  xlv.  1.  5. 

Communes  etipulationes  were  those  sometimes  directed  by 
the  praetor,  sometimes  by  the  judex.  They  ought  properly  to 
have  preceded  the  conventwnales. 

Mention  has  already  been  made  of  the  security  a tutor  or 
curator  was  obliged  to  give.  (Bk.  i.  Tit.  24,  pr.)  It  was 
properly  given  before  the  tutor  entered  on  his  office,  and  it 
belonged  to  the  praetor  to  see  that  it  was  given.  But  if,  be- 
fore it  was  given,  the  tutor  sued  a debtor  of  the  pupil,  and  the 
debtor  objected  that  security  had  not  been  given,  the  judge, 
in  order  that  the  proceedings  might  not  be  put  an  end  to, 
would  direct  security  to  be  then  given  before  him. 

The  stipulation  de  rato,  or  vein  ratam  haberi , was  one 
entered  into  by  a procurator  bringing  an  action  in  the  name  of 
his  principal  that  what  he  did  would  be  ratified  by  his  principal. 
It  properly  belonged  to  the  praetor  to  direct  that  this  stipula- 
tion should  be  entered  into  before  the  litis  contestatio  (see 
Introd.  sec.  105) ; but  if  he  omitted  to  direct  this,  and  there 
was  ground  for  distrusting  the  authority  of  the  procurator, 
the  judge  would  direct  that,  the  procurator  should  bind  him- 
self by  this  stipulation.  (See  Bk.  iv.  Tit.  11.  1.) 


Tit.  XIX.  DE  INUTILIBUS  STIPULATIONIBUS. 

Omnis  res  qum  dominio  nostro  Everything,  of  which  we  have  the 
subjicitur,  in  stipulationem  deduci  property,  whether  it  be  moveable  or 
potest,  sire  ilia  mobilis,  sive  soli  immoveable,  may  be  the  object  of  a 
sit.  stipulation. 

A stipulation  is  inut.ilis,  i.e.  invalid,  when  it  produces  no 
tie  binding  on  the  parties  to  it.  It  would  seem  to  have  been 
proper  to  have  examined  here  the  causes  which  make  con- 
tracts of  any  kind  invalid,  and  not  to  limit  the  inquiry  to  stipu- 
lations. But  the  stipulation  was  so  much  the  most  important 
kind  of  contract  that  it  is  taken  to  represent  all  other  kinds. 
Some  few  of  the  causes  of  invalidity  noticed  in  this  Title  are 
peculiar  to  stipulations,  but  most  are  common  to  all  contracts. 


430  LIB.  III. 

4.  Communes  stipulationes  sunt, 
veluti  rem  salvam  fore  pupilli ; mini 
et  pnetor  jubet  rem  salvam  fore 
pupillo  caveri,  et  interdum  judex 
si  ali  ter  expediri  h<cc  res  non  potest ; 
vel  de  rato  stipulatio. 
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Lagrange  thus  classifies  the  reasons  given  in  this  Title  for 
the  invalidity  of  stipulations:  they  might  be  invalid  (1)  on 
account  of  their  object  (pr.  paragr.  1,  2,  22,  24);  (2)  on  ac- 
count of  the  persons  by  whom  (paragr.  7,  8,  9,  10,  and  12), 
for  whom  (paragr.  3,  4,  19,  20,  21),  or  between  whom 
(paragr.  6)  they  were  made;  (3)  on  account  of  the  manner  in 
which  they  were  made  (paragr.  5,  18,  23);  (4)  on  account  of 
the  time  (paragr.  13,  14, 15,  16,  26),  or  the  condition  (paragr. 
11,  25)  subject  to  which  they  were  made. 

1.  At  si  quia  rem  qu.u  in  rerum  1.  Ilut,  if  any  one  stipulates  for  a 
natura  non  est  aut  esse  non  potest,  thing  which  does  not,  or  cannot  exist, 
dari  stipulatus  fuerit,  veluti  Sti-  as  for  Stiehus,who  is  dead,butwhom 
chum  qui  mortuus  sit,  quem  viverc  he  thought  to  be  living,  or  for  a Hip— 
credebat,  nut  Ilippoeoutaurum  qui  pncentnur,  which  cannot  exist,  the 
esse  non  possit,  inutilis  erit  stipu-  stipulation  is  void, 
latio. 

Gai.  iii.  07. 


In  such  a case  no  claim  could  be  made  for  the  supposed 
value  of  the  thing,  nor  even  for  a sum  promised  under  a penal 
clause  in  case  of  non-performance.  (D.  xlv.  1.  69  and  103.) 


2.  Idem  juris  est,  si  rem  sacram 
aut  religiosnm  quam  htinmni  juris 
esse  credebat,  vel  publicam  quoe 
usibus  populi  perpetuo  exposita  sit, 
ut  forum  vel  thcatrum,  vel  liberum 
hominem  quem  servum  esse  cre- 
debat, vel  ctijus  commereium  non 
hnbuerit,  vel  rem  sunm  dari  quis 
stipuletur : nec  in  pondenti  erit  sti- 
pulatio  ob  id  quod  publica  res  in 
privatum  deduci,  etex  liberoservus 
fieri  potest,  et  commereium  ndipisci 
stipulator  potest,  et  res  stipulatoris 
esse  desinere  potest ; sed  protinus 
inutilis  est.  Item  contra,  licet 
initio  utiliter  res  in  stipulation  de- 
ductasit,  si  postea  in  earum  qua 
causa  de  qnibus  supra  dictum  est, 
sine  facto  promissoris  devencrit,ex- 
tinguitur  stipulntio.  At  nec  statim 
ab  initio  talis  stipulatio  valebit, 
Lucium  Titium,  cum  servus  erit, 
dare  spondes  ? et  similia ; quia  quio 
liatura  sui  domiuio  nostro  exempta 
aunt,  in  obligationem  deduci  nullo 
modo  possunt. 


2.  It  is  the  same  if  any  one  stipu- 
lates for  a thing  sacred  or  relig-ioua, 
which  he  thought  to  be  profane,  or 
for  a public  thing  appropriated  to  the 
perpetual  use  of  the  people,  as  n 
lorum,  or  theatre,  or  for  a free  man, 
whom  he  thought  to  be  a slave,  or 
for  a thing  of  which  he  has  not  the 
commereium,  or  for  a thing  belonging 
to  himself.  Nor  will  the  stipulation 
remain  in  suspense,  because  the  pub- 
lic thing  may  becomo  private,  the 
freeman  may  become  a slave,  the 
stipulator  may  acquire  the  commer- 
ciuni  of  the  thing,  or  the  thing  which 
now  belongs  to  him  may  cease  to  bo 
his  ; but  the  stipulation  is  at  once 
void.  So,  conversely,  although  a 
thing  may  have  been  VRltdly  stipu- 
lated for  originally,  yet,  if  it  after- 
wards fall  under  the  class  of  any  of  the 
things  before-mentioned,  without  the 
fault  of  thepromissor,  the  stipulation 
is  extinguished.  Such  a stipulation, 
too,  as  the  following,  is  void  ab  initio, 

‘ 1 )o  you  promise  to  give  me  Lucius 
Titius,  when  he  shall  become  a 
slave  ?’  for  that  which  by  its  nature 
belongs  to  no  one,  cannot  in  any  way 
bo  made  the  object  of  an  obligation. 


Gai.  iii.  97 ; D.  xlvi.  82,  83.  5. 
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Cujus  commercium  non  habuerit.  For  instance,  if,  in  the 
days  of  Gains,  a peregrinua  had  stipulated  for  a fundus 
Italicus ; or  if,  in  the  times  of  the  Lower  Empire,  a heathen 
had  stipulated  for  a Christian  slave  (C.  i.  10).  Of  course,  if 
the  protnissor  had  not  the  commercium  of  the  particular 
thing,  while  the  stipulator  had  it,  the  promissor  was  answer- 
able  to  the  stipulator  for  a breach  of  contract  if  he  did  not 
fulfil  his  promise.  (D.  xlv.  1.  37.) 

Vel  rem  mam.  It  cannot  belong  to  him  more  than  it  does  ; 
but  he  might  stipulate  for  its  value,  or  for  the  thing  itself  if 
it  ceased  to  belong  to  him.  (D.  xlv.  1.  31.) 

Extinguitur  stipuUitio.  And  if  it  were  once  extinguished, 
no  alteration  of  circumstances  would  renew  it  In  perpefuum 
sublata  obligalio  restitui  non  potest.  (D.  xlvi.  3.  98.  8.) 

In  a stipulation  it  made  no  difference  that  the  stipulator 
was  really  ignorant  that  there  was  some  character  attaching 
to  the  object  of  the  stipulation  which  made  the  stipulation 
invalid,  as  that  it  was  sacred,  or  public.  The  fact  that  it  was 
sacred  or  public  invalidated  the  stipulation,  and  the  stipulator 
had  no  further  remedy  against  the  promissor.  We  shall  find 
(Tit.  24.  5)  that  if  a person  purchased  in  ignorance  a thing  of 
this  nature,  he  would  have  a remedy  against  the  seller  to  in- 
demnify him  for  the  loss  he  sustained  by  the  purchase. 

3.  Si  quia  alinm  daturum  factiir-  3.  If  a man  promise  that  another 
umve  quod  spopondyit,  non  obli-  shall  give  or  do  something,  he  is  not 
pabitur,  veluti  si  spondeat  Titinm  bound,  as  if  he  promise,  that  Titius 
quinquo  aureos  daturum.  Quod  si  shall  give  five  aurei.  Tint,  if  he  pro- 
effecturum  se  ut  Titiu3  daret,  spo-  mise  that  he  will  manage  that  Titius 
ponderit,  obligatin'.  shall  give  five  aurei,  he  is  bound. 

D.  xlv.  1.  83. 


4.  Si  quia  alii  quam  cujus  juri 
subjectus  sit,  stipuletur,  nihil  agit. 
1‘lano  solutio  etiam  in  extranei 
personam  conferri  potest,  veluti  si 
uis  ita  stipuletur,  mihi  aut  Seio 
are  spondes  ? ut  obligatio  quidem 
stipulator!  aequiratur,  solvi  tamen 
Seio  etiam  invito  eo  recto  possit ; 
ut  liberatio  ipso  jure  continpat,  sed 
ille  adversus  Seium  habeat  man- 
dati  actionem.  Quod  si  quis  sibi 
et  alii  cujus  juri  subjectus  non 
sit,  dari  decern  aureos  stipulatus 
est,  valebit  quidem  stipnlatio  ; sed 
utruin  totum  debeatur  quod  in  sti- 
pulationem  deductum  est,  an  vero 
pars  dimidis,  dubitatum  est:  Bed 
placet  non  plus  quam  dimidiam 
partem  ei  acquiri.  Ei  qui  juri  tuo 
subjectus  est,  si  stipulatus  sis,  tibi 


4.  If  any  one  stipulates  for  the 
benefit  of  a third  person,  other  than 
a person  in  whose  power  he  is,  the 
stipulation  is  void.  But  it  may  be 
arranged  that  payment  shall  he  made 
to  a third  person,  as  if  a person  sti- 
pulates thus,  ‘ Do  you  engage  to  pay 
to  me  or  to  Seius  ?’  The  stipulator 
alone,  in  this  ease,  acquires  the  obli- 
gation ; but  payment  may  be  made  to 
Seius  even  against  his  will;  the  paver 
will  then  be  at  once  freed  from  his 
obligation,  while  the  stipulator  will 
have  against  Seius  an  actio  mandati. 
If  any  one  stipulates  that  ten  aurei 
shall  be  paid  to  him  and  to  a third 
person,  other  than  a person  in  whose 
ower  he  is,  the  stipulation  is  valid; 
ut  it  has  been  doubted,  whether,  in 
this  case,  the  whole  sum  is  due  to 
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the  stipulator,  or  only  half ; and  it 
has  beeu  decided  that  only  hnlf  is 
due.  But,  if  you  stipulate  for  an- 
other, who  is  in  your  power, you  ac- 
quire for  yourself  ; for  your  words 
are  as  the  words  of  your  son,  and 
your  son's  words  are  as  yours,  with 
respect  to  all  things  which  can  be 
acquired  for  you. 

Gal.  iii.  103 ; D.  xlv.  1.  141.  3 ; D.  xlv.  1.  88.  130 ; D.  xxxix.  2.  42. 

No  one  who  was  not  a party  to  a contract  could  gain  or  lose 
by  it.  Res  inter  alios  acta,  aliis  neque  nocere,  neque  prod- 
esse  potest  (a  maxim  not  to  be  found  exactly  in  its  present 
shape,  but  based  on  C.  vii.  60. 1 ).  And  as  this  was  true  of  all 
kinds  of  contracts,  so  was  it  specially  of  stipulations,  in  which 
a particular  formula  had  to  be  spoken,  and  which  could  not 
properly  be  entered  into  by  any  one  that  was  absent.  The 
third  person  not  being  a party  to  the  contract,  could  have  no 
action  to  enforce  it,  and  the  stipulator  could  not  enforce  it 
because  he  had  no  interest  in  it  If,  indeed,  he  had  any  interest 
in  it,  that  is,  any  legal  interest,  which  of  course  might  happen, 
a stipulation  for  another  was  binding.  Si  stipuUr  alii  cum 
mea  inter esset  ait  Marcellas  stipulationem  valere.  (D.  xlv. 
1. 38.  20,  and  see  paragr.  20  of  this  Title.)  And  when  one  per- 
son wished  to  stipulate  for  another,  the  object  might  generally 
be  effected  by  adding  a penalty  for  the  non-performance  of  the 
promise.  A stipulation  binding  the  promissor  to  give  some- 
thing to  Titius,  or  if  it  were  not  given,  to  pay  a penalty  to  the 
stipulator,  was  binding.  It  was,  indeed,  nothing  but  a condi- 
tional contract.  In  the  event  of  something  not  happening, 
which  might  have  happened,  a certain  benefit  was  to  accrue  to 
the  stipulator.  (D.  xlv.  I.  38.  17.)  It  is  because  the  thing 
might  have  happened  that  such  a penal  clause  differs  in  its 
effect  from  one  made  to  enforce  the  performance  of  a thing 
physically  impossible.  (See  note  on  paragr.  1.) 

Mihi  aut  Seio.  The  third  person,  to  whom  payment  might 
be  thus  made  at  the  option  of  the  payee,  was  said  to  be 
solutionis  causa  adjectus.  (D.  xlvi.  3.  95.  5.) 

Sibi  et  alii.  We  learn  from  Gains,  that  the  Sabinians  were 
of  opinion  that  the  whole  sum  specified  was  in  this  case  due  to 
the  stipulator.  Justinian  adopts  the  contrary  opinion.  (Gai. 
iii.  103.) 

Every  one  could  stipulate  and  promise  for  his  heir.  Every 
paterfamilias  could  stipulate  for  those  under  his  power  and 
his  slaves ; every  person  under  power  and  every  slave  could 
stipulate  for  the  paterfamilias  or  master,  and  could  promise  so 
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acqoiris  ; quia  vox  tua  tamquam 
tilii  sit,  sicuti  filiivox  tamquam  tua 
mtellijptur  in  Us  rebus  qutu  tibi 
acquiri  possunt. 
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as  to  bind  the  paterfamilias  or  master,  if  authorized,  directly 
or  indirectly,  to  do  so.  (See  15k.  iv.  Tit.  7.) 

In  the  later  law  many  kinds  of  stipulations  could  be  made 
through  another  person,  though  this  was  contrary  to  the 
primary  notion  of  a stipulation.  For  instance,  the  stipulation 
‘ ■rern  pupillo  salvam  fore ’ (see  Tit.  18.  4)  could  be  made, 
for  a pupil  who  was  infans,  or  absent,  by  a public  slave,  by 
a person  appointed  by  the  praetor,  or  by  a magistrate  if  the 
parties  came  before  him.  (D.  xxvii.  8.  1.  15.) 

5.  Pnetereamutiliseststipulatio,  5.  A stipulation,  again,  is  void,  if 
si  quis  ad  ea  qua:  interrogatus  erit,  the  answer  do  not  agree  with  the 
non  respondeat : veluti,  si  decern  demand  ; ns  when  a person  stipulates 
aureoa  a te  dari  stipuletur,  tu  quin-  that  ten  aurri  shall  be  given  him, and 
que  promittas,  vel  contra ; aut  si  you  answer  five,  or  vice  versa,  A sti- 
ille  pure  stipuletur,  tu  sub  condi-  pulation  is  also  void,  if  a person  sti- 
tione  promittas,  vel  contra,  si  rnodo  pulatos  simply,  and  you  promise 
scilicet  id  exprimas,  id  est,  si  cui  conditionally,  or  > nee  versa ; provided 
sub  conditionevelin  diem  stipulanti  only,  that  the  disagreement  is  ex- 
tu  respondeas,  pnesenti  die  spon-  presslv  stated,  as  if,  when  a man 
deo  : nam  si  hoc  solum  respondeas,  stipulates  conditionally,  or  for  a par- 

Sromitto,  breviter  videris  in  earn-  ticular  time,  you  answer,  ‘ I promise 
em  diem  vel  conditionem  spopon-  for  to-day.'  But,  if  you  answer  only, 
disse  ; neque  enim  necesse  est  in  ‘ I promise,’  you  seem  in  a brief  way 
respondenao  eadem  omnia  repeti,  to  agree  to  the  time  or  condition  he 
qute  stipulator  expresserit.  proposes.  For  it  is  not  necessary, 

that  in  the  answer  every  word  should 
be  repeated  which  the  stipulator  ex- 
pressed. 

D.  xlv.  1.  1.  3,  4;  1>.  xlv.  1.  134.  1. 

Si  decern  aureoe.  Ulpian,  in  the  Digest,  decides  the  ques- 
tion the  other  way.  (D.  xlv.  1.  1.  4.) 

6.  Item  inutilis  eBt  stipulatio,  si  6.  A stipulation  is  also  void  if 
vel  Bb  eo  stipuleris  qui  tuo  juri  made  with  one  who  is  in  your  power, 
eubjectus  est,  vel  si  is  a te  stipide-  or  if  such  a person  stipulate  with 
tur.  Sed  servus  quidem,  non  solum  you.  A slave  is  incapable  not  only 
domino  suo  obligari  non  potest,  sed  of  entering  into  an  obligation  with 
ne  alii  quidem  ulli ; filii  vero  faini-  his  master,  butof  binding  himself  to 
lias  aliis  obligari  possunt  any  other  person.  But  nJtUiusfamUias 

can  enter  into  an  obligation  with 
others. 

Gai.  iii.  104.  30;  D.  xliv.  7.  14. 

This  paragraph  must  of  course  be  taken  as  expressed  with- 
out reference  to  the  peculia  of  some  persons  in  power  and  of 
slaves. 


7.  Mutum  neque  Btipulari  neque 
promittere  posse  palam  est,  quod  et 
m surdo  receptum  est ; quia  et  is 
qui  stipulatin'  verba  promittoutis, 


7.  It  is  evident  that  a dumb  man 
can  neither  stipulate  nor  promise. 
And  this  is  considered  to  apply  also 
to  deaf  persons,  for  he  who  stipu- 
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et  is  qui  promittit  verba  stipulantis 
audire  debet : unde  apparet  non  de 
eo  nos  loqui  qui  taruius  exaudit, 
sed  de  eo  qui  omnino  non  audit. 


Gai.  iii.  105; 

8.  Furiosus  nullum  negotium  ge- 
rere  potest,  quia  non  intelligit  quid 
•git. 

Gai. 


lates,  ought  to  hear  the  words  of  the 
promissor,  and  he  who  promises,  the 
words  of  the  stipulator.  Hence,  it  is 
clear  that  we  are  not  speaking  of  a 
person  who  hears  with  difficulty,  but 
of  one  who  cannot  hear  at  all. 

D.  xliv.  7.  1.  15. 

8.  A madman  can  go  through  no 
legal  act,  because  he  does  not  under- 
stand what  he  is  doing, 
iii.  106. 


During  lucid  intervals  a madman  could  make  valid  stipu- 
lations or  promises. 


9.  Pupillus  omne  negotiuni  rccte 
gerit.ut  tamen  sicubi  tutoris  aucto- 
ritas  necessaria  sittadhibeaturtutor, 
veluti  si  ipse  obligetur : nam  alium 
sibi  obligare  etiam  sine  tutoris 
auctoritate  potest. 


Gai. 

10.  Sed  quod  diximus  de  pupillis, 
utique  de  its  verum  est  quijam  «li- 
quem  intellectum  habent : nam  in- 
fans et  qui  intanti  proximus  est, 
non  multum  a furioso  distant,  quia 
hujus  ic  tatis  pupilli  nullum  habent 
intellectum ; sea  in  proximis  infan- 
ti,  propter  utilitatem  eorum,  benig- 
nior  juris  interpretatio  facta  est,  ut 
idem  juris  habeant  quod  pubertati 
proximi.  Sed  qui  in  potestate  pa- 
rentis est  impubes,  ne  auctore  qui- 
dem  patre  obligatur. 


Gal  iii.  109; 


9.  A pupil  may  go  through  any 
legal  act,  provided  that  the  tutor  takes 
a part  in  the  proceeding  in  cases 
where  his  authorization  is  necessary ; 
as  (or  instance,  when  the  pupil  binds 
himself,  for  a pupil  can  hind  others 
to  him  without  the  authorization  of 
his  tutor. 

ii.  107. 

10.  This  must  be  understood  only 
of  pupils  who  already  have  some 
understandincr : for  an  infant,  or  one 
still  near  to  infancy,  differs  but  little 
from  a madman,  for  pupils  of  such 
an  age  have  no  understanding  at  all. 
But,  in  order  to  consult  their  interest, 
the  law  is  construed  more  favourably 
to  those  who  are  near  to  infancy,  and 
they  are  allowed  the  same  rights  as 
those  near  the  age  of  puberty.  A 
sou  in  the  power  of  his  father,  and 
under  the  age  of  puberty,  cannot 
bind  himself  even  if  his  father  au- 
thorizes him. 

).  xlv.  1.  141.  2. 


An  infant  was  properly  one  qui  fan  non  potent,  a child  not 
yet  old  euough  to  speak.  When  a child  could  talk,  and  began 
to  have  some  degree  of  understanding,  he  was  termed  inf  anti 
proximu «.  He  could  now  pronounce  the  words  of  a stipulation, 
and  the  law  permitted  him  to  do  so  with  the  sanction  of  his 
tutor  in  certain  cases,  such  as  the  acquisition  of  an  inheritance, 
where  bis  personal  intervention  was  necessary.  But  the  law 
did  not  allow  him  to  stipulate  except  when  the  stipulation  was 
clearly  for  his  benefit.  (D.  xxix.  2.  9.) 

Just  as  the  child  who  was  older  than  an  infant  was  said  to 
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be  inf  anti  proximo,  so  one  a little  younger  than  a pubes  was 
said  to  be  pubertati  proximus.  Originally  no  fixed  time  was 
assigned  at  which  a child  passed  from  one  of  these  states  to 
another;  but  in  later  times  the  word  infans  had  anew  mean- 
ing ; for,  following  a theory  borrowed  from  the  physicians,  who 
maintained  that  the  human  body  underwent  a marked  change 
every  seven  years,  a constitution  of  Theodosius  fixed  the  first 
seven  years  as  the  period  of  infancy.  (Cod.  Theod.  viii.  18. 8.) 
The  original  meaning  of  the  word  was  thus  lost  sight  of,  and 
infans  meant  a person  under  seven  years  of  age.  Even  in  the 
time  of  Justinian,  however,  the  mode  was  not  very  accurately 
fixed  in  which  the  different  terms  describing  the  age  of  a 
child  were  employed.  The  terms  iiifamt  and  infanti  proximus 
are  retained  in  the  text  as  they  stood  in  Gaius,  although  the 
infanti  proximus  was  now  included  in  the  infans  (see  Bk.  i. 
Tit.  21,  pr.);  and  Theophilus,  in  his  Paraphrase  of  this  para- 
graph, says,  proximus  infanti  qualis  fuerit  qui  septimum 
aut  octavum  annum  agit ; whereas  the  most  accurate  mode 
of  expression,  after  the  constitution  of  Theodosius,  would  be 
to  consider  infanti  proximus  as  a term  no  longer  needed,  and 
to  say  that,  after  a child  commenced  his  eighth  year,  he  was 
pubertati  proximus. 

The  paterfamilias  could  not,  like  a tutor,  supply  his 
authority  to  make  up  what  was  deficient  in  the  power  of  the 
pupil.  The  concluding  words  of  this  paragraph  are  taken 
from  Gaius,  who  makes  his  statement  more  complete  by  adding 
pubes  vero  qui  in  potestate  est,  proinde  ac  si  paterfamilias 
obligari  solet.  (D.  xlv.  1.  141.  5.) 

II.  Si  impossibilis  conditio  obli-  11.  If  an  impossible  condition  is 
gationibus  adjicintur,  nihil  valet  sti-  added  to  an  obligation,  thestipulation 
pulatio.  Imposaibilia  autem  conditio  is  void.  A condition  is  considered 
imbetur,  cui  natura  impedimento  impossible  of  which  nature  forbids 
est  quominus  existat,  veluti  si  quia  the  accomplishment;  as,  if  a person 
ita  dixerit,  si  digito  ccelum  attigero  says.  ‘ Do  you  promise  if  I touch 
dare  spondee  ? At  si  ita  stipuletur,  the  heavens  with  mv  finger?’  But 
si  digito  ccelum  non  attigero  dare  if  a stipulation  is  made  thus,  ‘ Do 
gpoudes  P pure  facta  obiigatio  intel-  you  promise  if  I do  not  touch  the 
ligitur,  ideoque  statim  petere  po-  akv  with  my  finger?'  the  obligation 
teat  is  considered  as  unconditional,  and 

performance  may  be  instantly  de- 
manded. 

Gai.  iii.  98  ; D.  xlv.  i.  7. 

An  impossible  condition  in  a testamentary  gift  was  treated 
as  if  it  had  never  been  inserted.  In  a stipulation  or  any  other 
contract  it  made  the  contract  void,  a difference  owing  to  the 
favour  with  which  testamentary  gifts  were  regarded.  (See 
Bk.  ii.  Tit.  15.  10.) 
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In  the  stipulation,  ‘ if  I do  not  touch  the  heavens,’  &c., 
there  is  really  no  condition ; there  is  nothing  left  undecided 
in  the  mind  of  the  speaker  or  hearer. 


12.  Item  verborum  obiigatio  inter 
ahsentes  concepta  iuutilis  est.  Sed 
cum  hoc  matcriam  litium  conten- 
tiosis  hominibus  priestabat,  forte 
post  terapus  tales  allegations*  op- 
ponentibus,  et  non  priesentes  esse 
vel  se  vel  adveraarios  suoa  conten- 
dentibus,  ideo  nostra  constitutio 
propter  celeritatem  dirimendarum 
litium  introducta  eat,  quam  ad 
Cmsarienses  advocates  aenpairnua : 
per  quam  diaposuimus  tales  scrip- 
tures qu®  presto  esse  partes  in- 
dicant, omuimodo  ease  credendas, 
nisi  ipse  qni  talibus  utitur  improbia 
allegationibus,  manifestissimig  pro- 
bationibua  vel  per  acripturam  vel 
per  testes  idoneos  approbaverit,  in 
tpao  toto  die  quo  conficiebatur  in- 
atrumentum  seae  vel  adversarium 
auum  in  aliia  locis  ease. 

Gai.  iii.  138 ; 


12.  A verbal  obligation,  made  be- 
tween absent  persona,  is  also  void. 
But  as  this  doctrine  afforded  matter 
of  strife  to  contentious  men,  who 
alleged,  after  some  time  had  elapsed, 
that  either  they  or  their  adversaries 
were  not  present,  we  issued  a con- 
stitution, addressed  to  the  advocates 
of  Ctesarea,  in  order  to  provide  for 
the  speedy  determination  of  such 
suits.  By  this  we  have  enacted,  that 
written  acta  which  declare  that  the 
contracting  parties  were  present, shall 
be  considered  as  indisputable  evi- 
dence of  the  fact,  unless  the  party 
who  has  recourse  to  such  shameless 
allegations  makes  it  evident,  bv  the 
most  manifest  proofs,  either  by  writ- 
ing or  by  credible  witnesses,  that 
either  heor  his  adversary  was  in  some 
other  place  during  the  whole  day  in 
which  the  instrument  was  made. 

C.  viii.  38.  14. 


No  writing  was  necessary  to  make  a verbal  contract  valid ; 
but  one  was  generally  drawn  up  as  a record  of  the  transac- 
tions, and  called  instrumentum,  or  cautio,aa  being  a security 
for  the  stipulator. 


13.  Post  mortem  suam  dari  gibi 
nemo  stipulari  piterat,  non  magis 
quam  post  mortem  ejus  a quo  sti- 
pulabatur ; ac  nee  is  qui  in  alicujus 
potestate  eat, post  mortem  ejus  sti- 
pulari poterat,  quia  patria  vel  do- 
mini  voce  loqui  videtur.  Sed  et  si 
quis  ita  stipuletur,  pridie  quam 
moriar  vel  pridie  quam  morieris 
dabis  P inutilis  erat  stipulatio.  Sed 
cum  (ut  ita  dictum  eat)  ex  consensu 
contrahentium  stipulationes  va- 
lent, placuit  nobis  etiam  in  hunc 
juris  articulum  necessariam  indu- 
cere  emendationem : nt  sive  post 
mortem,  sive  pridie  quam  morietur 
stipulator  sive  promissor,  stipu- 
latio concepta  est,  valeat  stipu- 
latio. 


13.  A man  could  not  formerly  sti- 
ulate  that  a thing  should  be  given 
im  after  his  own  death,  any  more 
than  afterthe  death  of  the  promissor. 
Neither  could  any  person  in  the 
power  of  another  stipulate  that  any- 
thing should  be  given  him  after  the 
death  of  the  person  in  whose  power 
he  was,  because  it  was  his  father  or 
master  who  appeared  to  ho  speaking 
in  him.  And  if  any  one  stipulated 
thus,  ‘ Do  you  promise  to  give  the 
day  before  I die  P or  the  day  before 
you  dieP’  the  stipulation  was  in- 
valid. But  since  all  stipulations,  as 
we  have  already  said,  derive  their 
force  from  the  consent  of  the  con- 
tracting parties,  we  have  thought  it 
proper  to  introduce  a necessary  alte- 
ration in  this  respect,  so  that  now, 
whether  it  be  stipulated  that  a thing 
shall  be  given  after,  or  immediately 
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before,  the  death  either  of  the  sti- 
pulator or  the  promiasor,  the  stipu- 
lation is  good. 

0*1.  iii.  100  ; C.  riii.  38.  11 ; C.  iv.  11. 

A stipulation  * pridie  quam  mortar’  was  held  to  be  invalid, 
because  the  date  when  the  thin"  promised  became  due  could 
not  be  fixed  until  the  death  happened,  and  then  the  action 
would  only  be  acquired  for  or  against  the  heirs,  exactly  as  in 
the  case  of  a stipulation  Ldabis  post  morion.'  (Gai.  iii.  100.) 
Gains  says,  ineleqans  visum  est  e.r  heredis  persona  incipere 
obligotlonem ; it  was  out  of  the  due  order  of  things  that  a 
man  should  enter  into  an  obligation  in  which  no  action  could 
be  brought  until  after  his  death.  Justinian  does  away  with 
all  these  subtleties. 


14.  Item  n qttis  it*  stipulatus 
erat.  si  navis  ex  Asia  venerit,  hodie 
dare  .-poudes  ? inulilis  erit  etipu- 
latio.  quia  pnepostere  concepts  est. 
Sed  cum  Leo  in>  h ue  recordationis 
in  dotibus  eamdem  stipulatinnem 
qua?  prwpostera  nuncupstur,  non 
e-?e  jv'iciendam  exi.timavit,  nobis 
placnil  et  huic  perl'ectum  robur 
accommodate,  ut  non  solum  in 
dotibu**-d  etiarn  in  omnibus  valent 
hujusmodi  conceptio  stipulation^. 


14.  Also,  if  any  one  stipulated 
thus,  ‘ If  a certain  ship  arrives  to- 
morrow from  Asia,  do  you  engage  to 
give  to-day  ? ’ the  stipulation  would 
be  void,  as  being  preposterous.  But, 
since  the  Kmperor  Leo.  of  glorious 
memory, decided  that  such  astipula- 
tion. which  is  termed  prrrpdstcra, 
ought  not  to  be  rejected  with  re- 
spect to  marriage-portions,  we  have 
thought  it  risrht  to  give  it  complete 
validity,  so  that  now,  every  stipula- 
tion made  in  this  way  is  valid,  not 
only  with  respect  to  marriaire-por- 
tions.but  whatever  may  be  its  object. 


C.  vi.  2a  25. 


Such  a stipulation  was  said  to  be  prapostcre  concept  a (i.  e. 
the  things  which  should  come  p>si  are  placet!  /or*),  because 
the  payment  is  to  be  made  at  once,  and  thus  is  placed  liefore 
( p a i instead  of  after  (p“St)  the  fulfilment  of  the  condition. 
Under  Justinian's  enactment  the  contract  was  binding  at 
once,  but  payment  could  not  be  enforced  until  the  condition 
was  fulfilled.  (C.  vi.  23.  25.) 

15.  Ita  autem  concept*  stipn-  15.  A stipulation  made  thus,  as  if, 
lati  >.  Teluti  si  Titius  dicat,  rum  for  instance.  Titius  say*.  ‘ TKi  you 
moeiar  dare  spondee  * vel  cum  promise  to  give  when  I die,’  or 
tDor  eris  * et  apud  reteres  ntiiis  • when  you  die  * ’ was  considered 
erat  et  nunc  valet.  valid  by  the  ancients,  and  is  so  now. 

D.  xlv..l.  45.  3. 

This  stipulation  was  said  to  be  valid  because  the  thing  was 
to  be  given  ‘non  post  mortem,  sed  ultimo  vita  tcmpoie.' 


Digitized  by  Google 


LIB.  III.  TIT.  XIX. 


439 


(Gai.  ii.  232.)  The  same  might  be  said  of  the  stipulation 

‘ dari  pridie  quam  mortar.' 


16.  Item  post  mortem  alterius  16.  We  may  also  validly  stipulate 
recte  stipulamur.  that  a thing  shall  be  given  after  the 

death  of  a third  person. 

D.  xlv.  1.  4o.  1. 


The  death  of  a third  person  was  an  uncertain  term,  which 
might  be  as  legitimately  affixed  to  a stipulation  or  any  other 
uncertain  time.  The  reason  which  prevented  the  stipulation 
post  mortem  meam  or  tuam  did  not  apply. 

17.  Si  scriptum  in  instrumento  17.  If  it  be  written  in  an  instru- 
fuerit  promisiase  aliijuem,  perinde  ment  that  a person  has  promised, 
habetur  atque  si  interrogatinne  the  promise  is  considered  to  have 
prascedente  responsum  sit.  been  given  in  answer  to  a precedent 

interrogation. 

See  Paul.  Sent.  v.  7.  2.  Ulpian  says(D.  ii.  14.  7.  12)  that 
if,  at  the  end  of  the  instrument  of  an  agreement,  the  words 
usually  added  were  found,  viz.  rogavit  Titius,  spopondit 
ifcevius,  the  agreement  was  taken  to  be  a stipulation  unless 
it  were  expressly  shown  that  it  was  in  reality  only  a pactum. 


18.  Quoties  plures  res  una  stipu- 
lationecomprehenduntur,siquidem 
romissor  simpliciter  respondeat 
are  spondeo,  propter  omnes  tene- 
tur.  Si  vero  imam  ex  his  vel 
quasdnm  daturum  se  respondent, 
obligatio  in  iis  pro  quibus  spopon- 
derit,  contrahitur:  expluribusenim 
stipulationibus  una  vel  qucedam 
viaentur  esse  perfect® ; singulas 
enim  res  stipulari,  et  ad  singulas 
respondere  debemus. 


18.  When  many  things  are  com- 
rehended  in  one  stipulation,  a man 
inds  himself  to  all,  if  he  answer 
simply  ‘ I promise  to  give.’  But, 
if  he  promise  to  give  one,  or  some  of 
the  things  stipulated  for,  he  is  bound 
only  with  respect  to  the  things  com- 
prised in  his  answer.  For,  of  the 
different  stipulations  contained  in 
the  question,  only  some  are  con- 
sidered to  have  been  answered,  as 
for  each  object  a separate  question 
and  a separate  answer  is  required. 


D.  xlv.  1.  83.  4 ; D.  xlv.  1.  4,  5. 


10.  Alteri  stipulari  (ut  supra  dic- 
tum eat)  nemo  potest:  invent® 
sunt  enim  hujusmodi  obligationes 
ad  hoc  ut  unusquisque  sibi  ncquirat 
quod  sua  interest ; ceterum,  ut  alii 
detur,  nihil  interest  stipulatoris. 
Plane  si  quis  velit  hoc  face  re,  pce- 
nam  stipulari  conveniet,  ut  mat  ita 
factum  sit  ut  comprehensum  est, 
cominittatur  pcencestipulatio  etiam 
ei  cujus  nihU  interest;  pctnam enim 
quum  stipulator  quis,  non  illud  in- 
spicitur  rjuid  intersit  ejus,  sed  qute 
sit  quantitas  in  conditions  stipula- 


19.  No  one,  as  we  have  already 
said,  can  stipulate  for  another,  for 
this  kind  of  obligations  has  been  in- 
vented, that  every  person  mav  ac- 
quire what  it  is  for  Ilia  own  advan- 
tage to  acquire  ; and  it  cannot  be  for 
his  interest  that  a thing  should  be 
given  to  another.  But  if  any  one 
wishes  to  stipulate  for  another,  he 
should  stipulate  for  a penalty  pay- 
able to  him,  although  he  would 
otherwise  receive  no  advantage  from 
the  obligation,  so  that  if  the  pro- 
rnissor  does  not  perform  his  promise, 
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tionis.  Ergo  si  quia  stipuletur  the  atipulation  for  the  penalty  may 
Titio  dari,  nihil  agit ; aod  ai  addi-  be  valid  even  for  a person  who  had 
derit  poenam,  nisi  dederis  tot  aureoa  no  interest  in  the  performance  of  the 
dare  spondea?  tunc  committitur  promise  ; for  when  a penalty  is  sti- 
atipulatio.  pointed  for,  it  ia  not  the  interest  of 

the  stipulator  that  is  regarded,  but 
the  amount  of  the  penalty.  If,  there- 
fore, any  one  stipulates  that  a certain 
thing  shall  be  given  to  Titins,  this  is 
void  ; hut  if  he  adds  a penalty,  ‘ Do 
, you  promise  to  give  me  so  many 

attrei  if  you  do  not  give  the  thing 
to  Titius  ? ’ this  atipulation  binds 
the  promissor. 

D.  xlv.  1.  38.  17. 

20.  Sed  et  si  quia  stipuletur  alii,  20.  But,  if  any  one  stipulate  for 

cum  ejus  interesset.placuit  stipula-  another, having  himself  an  interest  in 
tionem  valere.  Nam  si  is  qui  the  performance  of  the  promise,  the 
pupilli  tutelam  administrate  ccepo-  stipulation  is  valid.  Thus  if  he  who 
rat , cessit  administrationecontutori  has  begun  to  act  as  tutor  afterwards 
suo,  et  stipulates  est  rem  pupilli  gives  up  the  administration  to  hia 
salvam  fore  ; quoniam  interest  sti-  co-tutor,  and  stipulates  for  the  aeeu- 
pulatoris  fieri  quod  stipulatus  est,  rity  of  the  estate  of  his  pupil,  since 
cum  obligatusfuturus  asset  pupillo  it  is  for  the  interest  of  the  stipulator 
si  male  gesserit,  tenet  obligatio.  that  the  promise  should  be  per- 
Ergo  etsi  quis  procuratori  suo  dari  formed,  as  he  is  answerable  to  the 
stipulatus  sit,  sti pulatio  vires  habe-  pupil  for  maladministration,  the  ob- 
bit;  etsi  creditori  dari  stipulatus  ligation  is  binding.  So  if  a person 
sit,  quod  sua  interest,  ne  forte  vel  stipulates  that  a thing  shall  be  given 
pi  oil  a committatur,  vel  (media  die-  to  his  procurator,  the  stipulation  is 
trahantur  qute  pignori  data  erant,  effectual.  So,  too,  is  a stipulation  that 
valet  stipulatio.  a thing  shall  be  given  to  a creditor  of 

the  stipulator,  the  stipulator  having 
an  interest  in  the  performance  of  the 
promise ; as,  for  instance,  that  he 
may  avoid  becoming  liable  to  a penal 
clause,  or  that  his  immoveables, 
given  in  pledge,  should  not  be  sold. 

D.  xlv.  1.  38.  20.  23. 

See  note  on  paragr.  4.  The  tutor  was  liable  for  all  his  co- 
tutor did.  (See  Bk.  i.  Tit.  24.) 

21.  Versa  vice,  qui  alium  factu-  21.  Conversely,  he  who  undertakes 

rum  promisit,  videtur  in  ea  esse  for  the  performance  of  another,  is 
causa  ut  non  teneatur,  nisi  pcenam  not  bound  unless  he  promises  under 
ipso  promiserit.  a penalty. 

D.  xlv.  I.  38.  2. 

22.  Item  nemo  rem  suam  futu-  22.  No  man  can  validly  stipulate 

ram,  in  enm  casum  quo  sua  sit,  that  a thing  which  will  hereafter 
utiliter  stipulatur.  belong  to  him  shall  be  given  him 

when  it  becomes  his. 

D.  xlv.  1.  87. 
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When  the  time  was  come,  the  stipulation  would  have 
nothing  on  which  to  take  effect. 

23.  Si  de  alia  re  stipulator  sen-  23.  If  the  stipulator  intend  one 

sent,  de  alia  promissor,  perinde  thing,  and  a promissor  another,  an 
nulla  contrahitur  obligatio,  ac  si  ad  obligation  is  no  more  contracted  than 
interrogatum  responsum  non  esset:  if  no  answer  had  been  made  to  the 
veluti,  si  hominem  Stichuni  a te  interrogation ; for  instance,  if  any 
quia  stipulatus  fuerit,  tu  de  Pam-  one  has  stipulated  that  you  should 
philo senserisquem  Stichum  vocari  give  Stichus,  and  you  understood 
credideris.  him  to  refer  to  Pamphilus,  thinking 

that  Pamphilus  was  called  Stichus. 

D.  xlv.  1.  137.  1. 

Stipulatio  ex  utriusque  consensu  valet  (D.  xlv.  1.  83.  1.) 
And  if  the  seeming  consent  implied  in  pronouncing  the  words 
of  the  stipulation  was  vitiated  by  a mistake  under  which  one 
party  spoke  of  one  thing  and  the  other  of  another,  the  stipula- 
tion was  void ; but  if  the  mistake  was  only  with  reference  to 
something  in,  or  relating  to,  the  thing  they  were  speaking  of, 
i.  e.  if  they  were  really  speaking  of  the  same  thing,  but-  one 
party  was  under  some  misapprehension  respecting  it,  the  stipu- 
lation was  valid.  So  it  was  valid  if  fraud  or  violence  had  been 
used  to  procure  it ; but  though  in  such  cases  it  was  valid,  the 
rights  it  gave  were  worthless  under  the  jurisdiction  of  the 
praetor,  who  always  allowed  exceptiones  doli,  meins,  &c.,  by 
which  the  action  brought  on  the  stipulation  was  repelled. 

24.  Quod  turpi  ex  causa  promis-  24.  A promise  made  to  effect  a 
sum  est,  veluti  si  quis  homicidium  base  purpose,  as  to  commit  homicide 
vel  sacrilegium  se  facturum  pro-  or  sacrilege,  is  not  binding, 
mittat,  non  valet. 

D.  xlv.  1.  26,  27. 

A thing  was  said  to  be  promissum  ex  turpi  causa,  when  it 
was  promised,  being  itself  illegal  or  immoral,  or  was  the  reward, 
or  depended  on  the  happening,  of  anything  illegal  or  immoral. 

25.  Cum  quis  sub  aliqua  condi-  25.  If  a stipulation  be  conditional, 

tione  stipulatus  fuerit,  licet  ante  although  the  stipulator  dies  before 
conditionem  decesserit,  postea  exi-  the  accomplishment  of  the  condition, 
stente  conditions  heres  ejus  agere  if,  afterwards,  the  condition  is  ae- 
potest.  Idem  est  etex  promiasoris  complishcd;  his  heir  can  demand  the 
parte.  execution  of  the  promise;  and  so, 

too,  the  heir  of  the  promissor  may 
be  sued. 

D.  xlv.  1.  67. 

26.  Qui  hoc  anno  aut  hoc  mcnse  20.  A person  who  stipulates  that  a 

dari  stipulatus  est,  nisi  omnibus  thing  shall  be  given  to  him  in  such 
partibus  anni  vel  mensis  prseteritis  a year  or  month,  cannot  legallv  de- 
non  recto  petet.  mand  the  thing  promised,  until  the 

whole  year  or  month  has  elapsed. 

D.  xlv.  1.  42. 
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27.  Si  fundum  dan  stipuleris  vel  27.  If  you  stipulate  for  a piece  of 
hominem,  non  poteris  continuo  ground,  or  a slave,  you  cannot  in- 
agere,  nisi  tautum  spatium  prsote-  stantly  demand  the  thing,  but  must 
rierit  quo  traditio  fieri  possit.  wait  until  enough  time  has  passed 

for  delivery  to  have  been  made. 

D.  xlv.  1.  73. 


Tit.  XX.  DE  FIDEJUSSORIBUS. 

Pro  eo  qui  promittit,  solent  alii  It  is  customary  that  other  persons, 
obligari,  qui  fiilej  assures  appellan-  termed  Jidijussures,  should  hind 
tur ; quos  homines  accipere  solent  themselves  for  the  promissor ; cre- 
dum  curant  ut  diligentius  sibi  cau-  ditors  generally  requiring  that  they 
turn  sit.  should  do  so,  in  order  that  the  secu- 

rity may  be  greater. 

Oai.  iii.  116.  117. 

Besides  the  principal  parties  to  a stipulation,  the  stipulator 
and  the  promissor,  there  might  be  accessory  parties,  called  re- 
spectively adstipulatorea  and  adpromissores.  The  adstipu- 
lator either  received  the  same  promise  as  his  principal  did,  and 
could,  therefore,  have  the  same  actions,  and  equally  receive  or 
exact  payment;  or  he  only  stipulated  for  a part  of  that  for  which 
the  principal  stipulated,  and  then  his  rights  were  co-extensive 
with  the  amount  of  his  own  stipulation.  In  the  early  law,  the 
chief  use  of  an  ailstipulator  was,  probably,  to  supply  the  place 
of  a procurator  at  a time  when  the  law  refused  to  allow  stipula- 
tions to  be  made  by  procuration.  A might  make  a stipulation, 
and  know  that  at  the  time  when  payment  would  be  due  he 
would  be  abroad.  He,  therefore,  joined  B in  the  stipulation, 
who  could  receive  payment,  or  bring  an  action  in  his  place. 

Before  the  time  of  Justinian  no  one  could  stipulate  validly 
for  a thing  after  his  own  death  (see  Tit.  19.  13),  and,  there- 
fore, those  who  wished  to  make  such  a stipulation  joined  an 
adstipulator  with  them,  and  this  a dstipulator  could  bring  an 
action,  or  receive  payment,  after  the  death  of  the  stipulator. 
As  in  the  days  of  Gaius,  all  contracts  could  be  made  by  pro- 
curation, it  appears  from  bis  account  of  the  adstipulator,  which 
is  the  only  one  we  have,  that  the  only  use  of  the  adstipulator 
was  to  make  this  stipulation  post  moiievi  suam  valid.  (Gai. 
iii.  117.) 

The  adstipulator  could  not  transmit  his  right  of  action  even 
to  his  heirs.  His  rights  were  purely  personal,  because  he  was 
selected  by  the  stipulator,  to  whom  he  stood  in  the  relation  of 
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a mandatary,  from  motives  of  personal  confidence.  (Gai.  iii. 
114.) 

The  adpromiaaorea  were  accessory  to  the  promise,  in  order 
to  give  the  stipulator  greater  security.  They  were  guarantees 
for  the  fulfilment  of  the  promise  (Gai.  iii.  1 16),  and  these 
guarantees  were  termed  sponsores  when  Roman  citizens,  as 
they  pledged  themselves  by  the  word  sponcleo,  a woril  which 
citizens  alone  could  utter,  and  Jidepromissore s when  pere- 
grini  (Gai.  iii.  120),  because,  in  binding  themselves,  they 
used  the  expression  fide  mea  promitto. 

The  aponaorea  and  Jideprom  isaores  held  a position,  in  many 
respects,  the  exact  converse  of  the  ailstipulator.  They  made 
the  same  promise  as  their  principal,  or  one  not  so  extensive, 
for  they  might  only  choose  to  become  guarantees  to  a certain 
extent;  they  could  not  bind  themselves  for  more  than  their 
principal  was  bound  for.  They  were  often  employed  to  remove 
any  objections  that  might  be  made  to  the  capacity  of  their 
pro  miss  or,  as,  for  instance,  that  he  was  impubea  and  con- 
tracting without  the  consent  of  his  tutor.  Their  heirs  were 
not  bound  (Gai.  iii.  120),  and  they  might  recover  from  their 
principal  by  an  actio  mandati  what  they  had  advanced  for 
him.  (Gai.  iii.  127.) 

By  the  lex  Furia  (circ.  95  b.c.)  their  obligation  was  only 
binding  for  two  years,  and  the  amount  of  the  liability  of  all 
was  divided  equally  among  all  living  at  the  time  when  the 
guarantee  was  enforced. 

These  restrictions,  the  limitation  of  the  intervention  of 
aponsorea  and  Jidepromiesoree  to  verbal  contracts,  and  their 
obligation  dying  with  them,  made  it  necessary  that  there 
should  be  a more  unfettered  mode  of  becoming  surety  for  a 
party  to  a contract.  This  was  supplied  by  the  introduction  of 
the  Jidejuesorea,  who  could  bind  themselves  in  every  kind  of 
obligation,  and  who  transmitted  their  obligation  to  their  heirs. 
In  the  time  of  Justinian,  sponeorea  and  fidepromisaores  had 
been  long  obsolete,  and  sis,  under  his  legislation,  stipulations 
post  mortem,  auam  were  allowed,  there  was  no  longer  any 
occasion  for  the  intervention  of  adatipulatores , and,  conse- 
quently, none  of  the  additional  parties  to  a verbal  contract, 
except  Jidejussores,  are  mentioned  in  the  Institutes. 

Gaius  mentions  other  laws  besides  the  lex  Furia,  bearing  on 
the  subject  of  the  additional  parties  to  a contract,  and  as  the 
effect  of  some  of  their  provisions  is  traceable  in  what  we  read 
with  respect  to  jidejussores  in  this  Title,  it  may  be  as  well  to 
notice  them  here.  (1.)  The  lex  Apuleia (102  b.c.)  established 
a kind  of  partnership  ( quandam  sucietatem)  between  thedif- 
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ferent  sponsores  or  Julepromissores ; any  one  of  them  who  had 
paid  the  whole  debt  could  recover  from  the  others  what  he  had 
paid  in  excess  of  his  own  share  by  an  action  pro  socio.  (Gai. 
iii.  122.)  (2.)  A law,  the  name  of  which  is  illegible  in  the 

manuscript  of  Gaiiis,  perhaps  the  lex  Apuleia,  required  that 
the  creditor  should  give  notice  beforehand,  for  what  amount  he 
was  going  to  exact  security,  and  how  many  sponsores  or  fide- 
promissores  there  were  to  be.  (3.)  The  provisions  of  the  lex 
Fxvria  (95  b.c.)  have  been  noticed  above.  (4.)  A lex  Cornelia 
(81  b.c.),  referring  not  only  to  sponsor  eg  and  fidepromissores, 
but  to  all  sureties,  and  therefore  to fidejussores  ( which,  perhaps, 
shows  the  date  of  the  first  introduction  of  fidejussor  es),  pro- 
vided that  no  one  should  bind  himself  for  the  same  debtor,  to 
the  same  creditor,  in  the  same  year  ( idem  pro  eodem,  apud 
eundem,  eodem  anno),  for  more  than  20,000  sesterces.  (Gai. 
iii.  124,  125. ) (5.)  Lastly,  a lex  Publiiia  gave  sponsors#  an 

advantage  over  any  other  sureties,  for  they  were  allowed  to 
recover  from  their  principal  what  they  had  paid,  by  a special 
action  (acfio  depensi),  and,  if  he  denied  his  liability,  they 
recovered  double.  (Gai.  iii.  127.) 

Intercedere  was  the  proper  term  for  becoming  bound  for  the 
debt  of  another ; satisdare  for  the  giving  surety  for  the  obli- 
gation of  the  principal ; satisaccipere  for  the  receiving  it. 

The  senat us-cons ultum  Velleianum  (D.  xvi.  1.  2.  1),  46 
a.d.,  forbad  women  ever  to  bind  themselves  for  another  person. 

1.  In  omnibus  autem  obligationi-  1.  Fidyuuorn  may  be  added  in 

bus  assumi  possunt,  id  est,  aive  re,  every  kind  of  obligation,  i.e.  whether 
sive  verbis,  dive  literis,  rive  eon-  the  obligation  is  contracted  by  the 
sensn  contract®  fuerint ; at  ne  illud  delivery  of  the  thing,  by  words,  by 
quidem  interest  utrum  civilis  an  writing,  or  bv  the  consent  of  the 
naturalis  sit  oblige tio  cui  sdjiciatur  parties.  Nor  is  it  material,  whether 
fidejussor,  adeo  quidem  ut  pro  servo  the  obligation  to  which  the  fidtjxusor 
qunqtie  obligetur,  give  extraneus  sit  is  made  an  additional  party,  is  civil 
qui  fidejuseorem  a servo  aceipiat,  or  natural ; so  much  so,  that  a man 
give  ipse  dominus  in  id  quod  sibi  may  bind  himself  as  a fidtjvttar  for 
naturaliter  debetur.  a slave,  either,  to  a stranger  or  to  the 

master  of  the  slave,  when  the  thing 
due  to  him  is  due  by  a natural  obli- 
gation. 

Gai.  iii.  119;  D.  xlvi.  1.  8.  5. 

In  omni  obligations.  This  was  the  principal  advantage 
gained  by  the  introduction  of  fidejussor  es. 

2.  Fidejussor  non  tantum  ipse  2.  A Jidejustor  not  only  binds 
obligatur,  sed  etiam  heredem  obli-  himself,  but  also  his  heir. 

gatum  relinquit. 

D.  xlvi.  1.  4.  1. 
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This  was  the  second  chief  point  of  difference  between 
fidejussores  and  sponsores,  or  fideprom-iseores, 

3.  Fidejussor  et  pracedere  obli-  3.  A jidtjtisaor  may  he  added  either 

gationem  et  aequi  potest  before  or  after  an  obligation  is  en- 

tered into. 

D.  xlvi.  1.  6,  pr.  and  2. 

Probably  the  formality  of  verbal  contracts  exacted  that  the 
words  of  the  principal  should  precede  those  of  the  accessory. 

4.  Si  plures  sint  fidejussores,  4.  Where  there  are  several  Jide- 

quotquot  erunt  numero,  singuli  in  Juasores,  whatever  is  their  number, 
solidum  tenentur : itaque  liberum  each  is  bound  for  the  whole  debt ; 
est  creditori,  a quo  vclit  solidum  and  the  creditor  may  demand  the 
petere.  Sed  ex  epistola  divi  Hadri-  whole  from  any  of  them  he  pleases, 
ani  compellitur  creditor  a singulis,  But,  by  a rescript  of  the  Emperor 
qui  modo  solvendo  sunt  litis  con-  Hndrian,  the  creditor  is  forced  to 
testate  tempore,  partes  petere  : divide  his  demand  between  all  those 

ideoque,  si  quis  ex  tidejussoribus  Jidrjussores  who  are  solvent  at  the 
eo  tempore  solvendo  non  sit,  hoc  time  of  the  litis  contestatio,  so  that, 
ceteros  onerat.  Sed  si  ab  uno  fide-  if  any  of  the  fidejussores  is  not  sol- 
jussore  creditor  totum  consecutus  vent  at  that  time,  the  rest  have  so 
fuerit,  hujus  soli  us  detrimentum  much  additional  burden.  But,  if  the 
erit,  si  is  pro  quo  tidejussit  solvendo  creditor  obtains  his  whole  demand 
non  sit  j et  si  bi  imputare  debet,  from  one  of  the  fidejussores,  the  whole 
cum  potuerit  adjuvari  ex  epistola  loss  falls  upon  him  alone,  if  the  prin- 
divi  Hadriani,  et  desiderare  ut  pro  cipal  debtor  cannot  pay  ; for  he  has 
parte  in  se  detur  actio.  no  one  but  himself  to  blame,  as  he 

might  have  availed  himself  of  the 
rescript  of  the  Emperor  Hadrian,  and 
might  have  required  that  no  action 
should  be  given  against  him  for 
more  than  his  share  of  the  debt. 

Gai.  iii.  121 ; D.  xlvi.  1.  26. 

The  provision  of  the  lex  Funa  not  applying  to fidejussores , 
they  were  bound  for  all  they  had  promised,  and  as  each  pro- 
mised for  himself  alone,  the  one  first  sued  had  no  remedy 
against  the  other  fidejussores,  until  the  rescript  of  Hadrian 
provided  one,  and  gave  him  what  was  called  the  beneficium 
divisionis;  but  under  the  lex  Furia,  the  liability  was  divided 
among  the  different  sureties  ipso  jure,  whereas  the  surety  first 
sued  was  obliged  expressly  to  claim  the  benefit  given  by  the 
rescript  of  Hadrian. 

There  were  two  other  privileges  or  beneficia  of  which  the 
fidejussor  might  avail  himself:  one  was,  that cedendarum  ac- 
tionum,  by  which  the  surety  could,  before  paying  the  creditor, 
compel  him  to  make  over  to  him  the  actions  which  belonged  to 
the  stipulator,  and  thus  the  fidejussor  could  sue  those  bound 
with  him,  or  the  principal  debtor  (I).  xlvi.  1.  17),  and  this  was 
often  more  advantageous  than  having  recourse  to  actions  which 
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the  fidejussor  might  himself  have  brought,  because,  if  the 
creditor  had  taken  pledges,  they  were  transferred  to  the  fide- 
jussor. (D.  xlvi.  1.  59.) 

There  was  also  a benefici  urn  ordinis,  or,  as  it  was  otherwise 
termed,  excussionis  or  discussionis , introduced  by  Justinian 
(Nov.  4.  1) : by  this  a creditor  was  bound  to  sue  the  principal 
debtor  first,  and  could  only  sue  the  sureties  for  that  which  he 
could  not  recover  from  the  principal. 


6.  Fidejussores  ita  obligari  non 
possunt,  ut  plus  debeaut  quam 
debet  is  pro  quo  oblignntur : mini 
eorurn  obligatio  accessio  est  prin- 
cipalis obligations,  nec  plus  in  ac- 
cessinne  potest  esse  quam  in  prin- 
cipali  re  ; at  ex  diverso,  ut  minus 
debeant,  obligari  possunt.  Itaque 
si  reus  decent  aureos  proraiserit, 
fidejussor  in  quinque  recte  obliga- 
tur:  contra  veto  obligari  non  potest 
Item  si  ille  pure  promiserit,  fide- 
jussor sub  condition©  proruittere 
potest,  contra  veto  non  potest  : non 
solum  enirn  in  quantitate,  Bed  etiam 
in  tempore  minus  et  plus  intelligi- 
tur ; plus  eat  enim  statim  illiquid 
dare,  minus  est  post  tempus  dare. 


Gai.  iii. 

6.  Si  quid  autem  fidejussor  pro 
reo  solverit,  ejus  recuperandi  causa 
habet  cum  eo  mandati  judicium. 

Gai. 


6.  Fideju*»ore * cannot  bind  them- 
selves for  more  than  the  debtor  is 
bound  for  ; liecause  their  obligation 
is  accessory  to  the  principal  obliga- 
tion ; and  the  accessory  cannot  con- 
tain more  than  the  principal.  They 
may,  however,  bind  themselves  for 
less.  Therefore,  if  the  principal 
debtor  promises  ten  mini , the  fdlr- 
jutKor  may  be  bound  for  five,  but  the 
Jidtjmmr  cannot  be  bound  for  ten, 
when  the  principal  debtor  is  bound 
only  for  five.  Again,  when  the  prin- 
cipal promises  unconditionally,  the 
JuUjuttor  may  promise  conditionally, 
but  not  rice  term.  For  the  terms 
more  and  less  are  used  not  only  with 
respect  to  quantity,  but  also  with  re- 
spect to  time ; it  is  more  to  give  a 
thing  instantly,  it  is  less  to  give  it 
after  a time. 

113.  120. 

0.  If  a Jidejuuor  has  made  pay- 
ment for  the  debtor,  he  may  have  an 
actio  mandati  against  him  to  recover 
what  he  has  paid, 
iii.  127. 


7.  Gnece  fidejussor  ita  accipitur,  7.  A Adejattor  may  bind  himself 
rf  ifif  ram  ctAtf'w,  Xiyw,  GAuisive  in  Greek,  by  using  the  expression 
finvionai ; sed  et  si  dixerit,  pro  ry  .fnj  TTf  .ru  KtX.rw  (I  order  upon 
eo  erit  ac  si  dixerit  Xijw.  my  faith),  Aiy«i  (l  say)>  MX*>  or 

fioiiXnnm  (I  wish) ; if  he  uses  the 
word  it  will  be  equivalent  to 
Xf  } au 
D.  xlvi.  1.  8. 


The  appropriate  Latin  formula  was,  ‘ Idem  fide  men  esse 
jubeo ,’  but  this  formula  was,  probably,  never  insisted  on,  as  the 
formula;  ‘ spondeo  ’ and  ‘ itlernfule  rnea  promitto  ’ were. 

8.  In  stipulationibus  fidejusso-  8.  It  is  a general  rule  in  all  stipu- 
rum  sciendum  est  generaliter  hoc  lations  of  Jidejmimren,  that  whatever 
accipi,  ut  quodcumque  scriptum  sit  is  stated  in  writing  to  have  been 
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quasi  actum, videatur  etiam actum;  done,  is  considered  really  to  have 
ideoque  constat,  si  quis  scripserit  been  done.  If,  therefore,  any  one 
se  fidej  ussisse,  videri  omnia  aolem-  states  in  writing  that  he  has  Sound 
niter  acta.  himself  as  a Jidejiusor,  it  is  presumed 

that  all  the  necessary  forms  were 
observed. 

D.  xlvL  1.  30. 


Tit.  XXI.  DE  UTERARUM  OBLIGATIONE. 


Olim  scripture  fiebat  obligatio 
qua;  nominibus  fieri  dicebatur,  qua; 
nomina  hodie  non  sunt  in  usu. 
Plane  si  quis  debere  se  scripserit 
quod  ei  numeratum  non  est,  de  pe- 
cunia  minime  uumerata  post  mul- 
tum  temporisexceptionem  opponere 
non  potest ; hoc  enim  sicpissime 
constitutum  est.  Sic  fit  ut  et  hodie, 
dum  queri  non  potest,  scripture 
obligetur,  et  ex  ea  nnscitur  con- 
dictio,  cessante  scilicet  verborum 
obligatione.  Multum  autem  tem- 
pus  in  hac  exceptione  antea  quidem 
ex  principalibus  constitutionibus 
usque  ad  quinquennium  procede- 
bat.  Sed  ne  creditores  diutius  pos- 
sint  suis  pecuniis  forsitan  defrau- 
dari,  per  constitutionem  nostram 
tempus  coarctatum  est,  ut  ultra 
biennii  metas  hujusmodi  exceptio 
minime  extendatur. 


Formerly  there  was  made  bv  writ- 
ing a kind  of  obligation,  which  was 
said  to  be  made  nominibus.  These 
nomina  are  now  no  longer  in  use. 
Rut  if  any  one  states  in  writing  that 
he  owes  a sum  which  has  never 
really  been  told  out  to  him,  he  can- 
not, after  a long  time  has  elapsed, 
use  the  exception,  non  nunurratt? 
pecunice , i.e.  that  the  money  has  not 
been  told  out.  This  has  been  often 
decided  by  imperial  constitutions ; 
and  thus  it  may  be  said,  even  at  the 
resent  day,  as  he  cannot  relieve 
imself  from  payment,  he  is  bound 
bv  the  writing,  and  that  the  writing 
gives  rise  to  a condition,  in  the 
absence,  that  is,  of  any  verbal  obli- 
gation. The  length  of  time  fixed 
as  barring  this  exception,  was,  under 
imperial  constitutions  antecedent  to 
our  time,  not  less  than  five  years. 
But,  that  creditors  might  not  be  ex- 
posed too  long  to  the  risk  of  being 
defrauded  of  their  money,  we  have 
shortened  the  time  by  our  constitu- 
tion, aud  this  exception  cannot  now 
be  used  beyond  the  space  of  two 


years. 

Oai.  iii.  128-130.  133,  134 ; C.  iv.  30.  14. 


A contract  was  said  to  be  formed  Uteris  when  it  originated 
in  a certain  entry  or  statement  of  it  being  made  in  the  books 
of  the  creditor  with  the  consent  of  the  debtor.  Regularity  in 
keeping  accounts,  and  in  entering  all  matters  of  business  in  a 
private  ledger,  was  considered  one  of  the  first  duties  of  a 
Roman  citizen.  Cicero  speaks  of  a failure  in  this  duty  as  an 
almost  insupposable  act  of  negligence  and  dishonesty.  (See 
■pro  JRoscio,  3.  1 and  3.)  Events,  as  they  occurred,  were  jotted 
down  in  rough  memorandums  called  adversaria,  and  these  were 
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transferred  at  least  once  a month  to  the  ledger  {codex  or  tabula). 
It  was  only  this  ledger  which  had  any  legal  importance.  If  any 
one  put  down  in  his  ledger  that  he  had  advanced  such  a sum  of 
money  to  another  ( expensum  ferre),  this' entry  was  an  admis- 
sible proof  of  the  fact.  If  the  debtor  also  had  made  a cor- 
responding entry  in  his  ledger  ( acceptum  referre),  the  tallying 
of  the  two  together  made  what  was  called  an  obligatio  literis. 
These  two  entries  had,  in  fact,  exactly  the  same  effect  as  if  the 
two  parties  had  entered  into  a stipulation.  But  this  was  not 
all : the  creditor  was  not  to  be  placed  entirely  at  the  mercy  of 
his  debtor,  whose  wilful  or  accidental  negligence  preventing  a 
proper  entry,  might  make  the  obligation  fail.  The  real  source 
of  the  obligation  was  taken  to  be  the  consent  of  the  debtor  to 
the  entry  made  by  the  creditor.  If  the  debtor  made  a corre- 
sponding entry  in  his  ledger,  this  was  a conclusive  proof  that 
he  had  consented  to  the  creditor’s  entry ; but  if  he  did  not, 
then  the  creditor  might  still  prove,  in  any  way  that  he  could, 
that  he  had  really  made  his  entry  with  the  debtor’s  consent. 
Of  course,  if  he  had  really  paid  the  money  over,  this,  if  proved, 
would  show  beyond  a doubt  that  the  debtor  had  consented. 

The  foundation  of  this  contract  literis  being  the  payment 
of  a sum  certain  by  the  creditor,  the  obligation  was  always 
for  a sum  or  certain  thing,  and  was  therefore  enforced  by 
condidio  certi,  more  usually  termed  simply  condidio. 

As  the  creditor  put  down  the  name  of  his  debtor,  the  word 
‘rumen'  came  to  signify  a debt ; and  Gains  speaks  of  ‘ nomina 
transcriptia ,’  referring  to  the  nomina  being  transcribed  from 
the  adversaria  to  the  codex.  He  says  this  (ranscriptio  took 
place  (1)  a re  in  personam,  as  when  something  being  already 
owed,  as,  for  instance,  under  a contract  of  sale,  or  of  letting 
to  hire,  the  debtor  assented  to  the  creditor  making  an  entry 
of  the  debt  (Gat.  iii.  129):  this  operated  as  a novatio  ( see 
Introd.  sec.  89)  of  the  old  debt,  and  the  creditor  could  now 
employs  condidio  to  enforce  his  claim  ; (2)  the  transcriptia 
took  place  a persona  in  personam,  viz.  when  one  man  took 
on  himself  the  debt  of  another.  (Gai.  iii.  130.) 

These  contracts  were  peculiar  to  Homan  citizens.  Peregrini 
had,  as  a substitute,  syngraphas,  signed  by  both  parties,  or 
chirographa,  signed  only  by  the  debtor.  These  syngraphce 
and  chirograph/!  were  not  mere  proofs  of  a contract,  but  were 
instruments  on  which  an  action  could  be  brought,  and  the 
making  of  which  operated  as  a novation  of  an  existing  debt. 

The  word  most  usually  employed  for  a mere  memorandum 
intended  to  furnish  a proof,  and  not  to  give  a right  of  action, 
was  cautio.  In  the  time  of  Justinian  there  had  ceased  to  be 
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any  real  difference  between  chirographa  and  eautiones.  Any 
writing  stating  that  a sum  was  due  sufficed  as  the  ground  of 
an  action. 

In  every  period  of  the  law,  if  there  was  a formal  verbal  con- 
tract, the  written  contract  was  thought  subsidiary,  and  was 
merged  in  the  stipulation,  as  the  text  says,  nascitur  condictio, 
ceeeante  scilicet  verborum  obligations. 

If  the  debtor  had  given  a mere  memorandum,  a * cautio,' 
and  then  denied  his  liability,  he  had  to  prove  that,  in  spite  of 
the  cautio,  he  was  not  bound.  The  burden  of  proof  was 
against  him ; but  if  a contract  formed  literis  had  been  made, 
the  civil  law  treated  it  exactly  as  it  did  a stipulation.  The 
contract  was  conclusive  evidence  of  the  liability.  Fairly  or 
unfairly,  the  debtor  must  abide  by  this  contract.  The  praetor, 
however,  when  the  debtor  had  not  really  received  the  money, 
permitted  him  to  repel  the  action  of  the  creditor  by  an  exception 
called  the  ‘ exceptio  non  numeraire  pecunice ,’  by  which  the 
debtor  insisted  that  the  money  which  formed  the  consideration 
of  the  obligation  had  never  been  told  or  counted  out  to  him ; 
and  here  the  burden  of  proof  was  considered  to  fall  on  the 
creditor.  It  was  for  him  to  prove  that  he  liad  paid  the  money ; 
not  for  the  debtor  to  prove  that  he  had  not.  The  obligation 
was  so  often  entered  into  before  the  money  was  really  paid,  that 
the  law,  to  prevent  fraud,  insisted  on  the  creditors  proving  the 
payment  if  it  were  denied ; but  after  a certain  number  of  years, 
originally  five,  and  reduced  by  Justinian  to  two,  the  onuspro- 
bancli  was  shifted  again,  and  the  debtor  had  to  prove  that  he 
had  not  received  the  payment.  During  this  interval,  however, 
if  the  debtor  were  really  defrauded,  he  might  protest  in  a public 
act  against  the  writing  which  bound  him,  or  bring  an  action 
against  the  creditor  to  compel  him  to  give  it  up  (C.  iv.  30.  7 ) ; 
and  a constitution  in  the  Code  (iv.  30.  14. 4)  permitted  him  to 
make  his  exception  perpetual  by  a formal  announcement  to 
the  creditor  of  his  intention  to  do  so. 


Tit.  XXII.  DE  CONSENSU  OBLIGATIONS. 


Consensu  Hunt  obli^ationes  in 
emptionibus  venditiombus,  loca- 
tionibua  eondnctionibus,  societa- 
tibus,  mamlatis.  Ideo  nutem  istia 
modis  consensu  dicitur  obligatio 
contrabi,  quia  neque  script  ura  neque 
prsesentia,  onmiinodo  opus  eat,  ac 

G 


Obligationsareformed  by  the  mere 
consent  of  the  parties  in  the  contracts 
of  sale,  of  letting  to  hire,  of  partner- 
ship, and  of  mandate.  An  obligation 
is,  in  these  esses,  said  to  be  made  bv 
the  mere  consent  of  the  ^forties,  be- 
cause there  is  no  necessity  for  any 
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writing,  nor  even  for  the  presence  of 
the  parties  : nor  is  it  requisite  that 
anything  should  be  giveD,  to  make 
the  contract  binding,  but  the  mere 
consent  of  those  between  whom  the 
transaction  is  carried  on  suffices. 
Thus  these  contracts  may  be  entered 
into  by  those  who  are  at  a distance 
from  pach  other,  by  means  of  letters, 
for  instance,  or  of  messengers.  In 
these  contracts,  ettch  party  is  bound 
to  the  other  to  render  him  all  that 
equity  demands,  while  in  verbal 
obligations,  one  party  stipulates  aud 
the  other  promises. 

Qai.  iii.  136.  137. 

We  now  pass  to  contracts  which  belong  to  the  jus  gentium, 
which  have  nothing  of  the  peculiar  characteristics  of  the  old 
civil  law  of  Rome,  and  which  are  perfected  by  the  simple  con- 
sent of  the  parties.  As  is  remarked  in  the  concluding  words 
of  the  text,  these  contracts  by  simple  consent,  unlike  the  con- 
tracts of  which  we  have  hitherto  spoken,  are  bilateral;  there 
is  something  which  lands  both  parties;  whereas  the  older  and 
peculiarly  Roman  contracts  were  only  unilateral.  Iu  a stipula- 
tion, for  instance,  it  was  only  the  prumissor  that  was  bound. 
These  contracts  ‘consensu’  were  not  enforced  by  actions 
stricti  juris,  such  as  were  proper  to  the  peculiarly  Roman 
contracts  of  mutuum,  stipulation,  and  contracts  made  hteris, 
but  bv  actions  ‘ bona  fulei,'  i.  e.  praetorian  actions,  in  which 
equitable  principles  were  permitted  to  govern  the  decision. 
(See  Introd.  sec.  106.) 


nec  dari  quidquam  neeesse  est  ut 
substantiain  capiat  obligating  sod 
sufficit  eos  qui  negotia  gerunt  con- 
sentin' : unde  inter  absentee  quo- 
quo  talia  negotia  contrahuntur, 
veluti  per  epistolam  vel  per  nun- 
tium.  Item  in  hia  contractibus 
alter  alteri  obligator  in  id  quod 
aiterum  alteri  ex  bono  et  :i*quo 
pnestare  oportet,  cum  alioquin  in 
verborum  obligationibua  alius  sti- 
puletur,  alius  proiuittat. 


Tit.  XXIII.  DE  EMPTIONE  ET  VENDITIONE. 


Emptio  et  venditio  contrahitur 
sirnul  atque  do  pretio  convenerit, 
quamvis  nondutn  preti  uin  numera- 
tum  sit,  ac  ne  ana  quidem  data 
fuerit:  nam  quod  arne  nomine 
datur,  argumeu t uni  est  emptionis 
et  venditionis  contract®.  Sed  hire 
quidem  de  emptionibus  et  vendi- 
tionibus  qum  sine  scriptura  consis- 
tunt,  obtinere  oportet;  num  nihil 
a nobis  in  huj  usmodi  venditionibus 
innovatum  e.-t.  In  iis  aulem  qua) 
scripture  conlieiuntur,  non  abler 
perfectam  essevenditioncmet  emp- 
tionem  cousti  tuimus,  nisi  et  instru- 


The  contract  of  sale  is  formed  as 
soon  as  the  price  is  agreed  upon, 
although  it  lias  not  vet  been  paid, 
nor  even  an  earnest  given ; for  wbat 
is  given  as  an  earnest  only  serves  as 
proof  that  the  contract  has  been 
made.  This  must  be  understood  of 
sales  made  without  writing ; for  with 
regard  to  these  wo  have  made  no 
alteration  in  the  law.  But,  where 
there  is  a written  contract,  we  have 
enacted  that  s sale  is  not  to  be  con- 
sidered completed  unless  an  instru- 
ment of  side  lias  been  drawn  up, 
being  either  written  by  the  Contract- 
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manta  emptionisfuermt  conscript*,  ing  parties,  or  at  least  signed  by 
vel  manu  propria  contrahentium,  them,  if  written  by  others;  or  if 
vel  ab  alio  quidem  script*  a con-  drawn  up  by  a tabellio,  it  must  be 
trabentibus  autem  subscript*,  ct  si  formally  complete  and  finished 
per  tabelliones  tiant,  nisi  et  com-  throughout ; for  as  long  as  anything 
pletioncs  acccperint,  et  fuerint  par-  is  wanting,  there  is  room  to  retract, 
tibus  absolute:  donee  enim  aliquid  and  either  the  buyer  or  seller  may 
deest  ex  his,  et  pocuitentite  locus  retract  without  suffering  loss:  that 
est,  et  potest  emptor  vel  venditor  is,  if  no  earnest  has  been  given.  If 
sine  posna  recedere  ab  emptione.  earnest  has  been  given,  then,  whe- 
Ita  tamen  impune  eis  recedere  con-  ther  the  contract  was  written  or  un- 
cedimus,  nisi  jam  arrarum  nomine  written,  the  purchaser,  if  he  refuse  to 
aliquid  fuerit  datum  : hoc  eteniui  fulfil  it,  loses  what  he  has  given  as 
subseeuto,  sive  in  scriptis  sivesine  earnest,  and  the  seller,  if  he  refuse, 
scriptis  venditio  celehrata  est,  is  has  to  restore  double;  although  no 
qui  recusat  adimplere  contractuni,  agreement  on  the  subject  of  the 
si  quidem  est  emptor,  perdit  quod  earnest  was  expressly  made, 
dedit ; si  vero  venditor,  duplum 
restituere  compellitur,  licet  super 
arris  nihil  expressum  est. 

QaI.  iii.  1.39;  C.  iv.  21.  17. 

The  contract  of  sale  belonging  to  the  jus  gentium  was 
attended  with  none,  of  those  material  symbols  which  charac 
terized  the  formation  of  contracts  under  the  civil  law.  Directly 
one  person  agreed  to  sell  a particular  thing,  and  another  to  buy 
it,  the  contract  was  complete ; no  thing  need  he  delivered,  no 
money  paid,  in  order  that  an  obligation  shouldarise.  On  the 
mutual  consent  being  given,  the  seller  was  bound  to  deliver, 
the  buyer  to  pay  the  price.  The  change  which  Justinian  here 
introduced  is  that,  when,  in  giving  this  mutual  consent,  they 
agree  that  the  terms  of  the  contract  shall  be  reduced  to  writing, 
they  shall  be  considered  not  to  have  consented  to  the  contract 
until  it  is  committed  to  writing. 

The  a-tvee  were  either  signs  of  a bargain  having  been  struck, 
as,  for  instance,  when  the  buyer  deposited  his  ring  with  the 
seller  (D.  six.  1.  11.  6),  or  consisted  of  an  advance  of  a por- 
tion of  the  purchase-money.  They  were  also  intended  as  a 
proof  that  the  purchase  had  been  made.  Justinian  gave  these 
deposits  a new  character  by  making  them  the  measures  of  a 
forfeit  in  case  either  party  wished  to  recede  from  his  bargain,  it 
being  open  to  either  party  to  retract  if  he  chose  to  incur  this 
forfeit.  This  power  of  retracting  by  forfeiture  of  the  deposit, 
or  double  its  value,  was  a great  change  in  the  law  ; and  when 
Justinian  says  in  hvjusmudi  venditionibus  nihil  innovatum 
est,  he  must  be  understood  only  to  he  referring  to  unwritten 
contracts  of  sale,  in  which  there  was  no  deposit  made  as 
earnest.  It  will  he  seen  from  the  text  that  this  power  of 
retraction  was  given  whether  the  contract  was  made  with 
writing  or  without. 
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Besides  a buyer  and  a seller,  there  must,  in  a contract  of 
sale,  be  a fixed  price  and  a particular  thing  sold.  The  jurists 
are  very  minute  in  their  distinctions  of  the  nature  of  the  thing 
sold.  There  is  a distinction  with  regard  to  things  future  and 
uncertain  forming  the  object  of  a sale,  which  is  worth  men- 
tioning. Either  a proportionate  price  may  be  agreed  to  be 
paid  on  a greater  or  lesser  number  of  things  that  may  be 
actually  realized,  as  ‘so  much  a-head  for  all  the  fish  I catch 
to-day,’  which  is  termed  rei  speratee  emptio ; or  a definite  sum 
may  be  agreed  on  as  the  price  of  the  possibility  of  any  number 
of  things,  more  or  less,  being  realized,  as  ‘so  much  for  the 
chance  of  all  the  fish  I catch  to-day;’  and  this  was  termed 


spei  emptio.  (D.  xviii.  1.  8. 

1.  Pretium  autem  constituiopor- 
tet.nam  null&emptiosinepretineaso 
potest;  sed  et  curtum  esse  debet. 
Alioquin  si  inter  aliquoa  ita  conve- 
nerit,  ut  quantiTitius  rem  ivstima- 
verit,  tanti  Bit  empta,  inter  veteres 
antis  abundeque  hoc  dubitabatur, 
sive  constat,  venditio  aive  non.  Sed 
nostra  decisio  ita  hoc  constituit,  ut 
quotics  sic  composite  ait  venditio 
qnsnti  ille  aestnnaverit,  sub  hac 
conditinne  etaret  contractus  ut,  si 
quidem  ipse  qui  nominates  est  pre- 
tiuni  deiinierit,  omnimodo  secun- 
dum ejus  iestiinatinnem  et  pretium 
pereolvaturetres  tradatur,  ut  vendi- 
tio ad  effectum  perducaturemptore 
quidem  exempto  actione.  venditore 
ex  vendito  agente.  Sin  autem 
ille  qui  nominates  est  vel  nolnerit 
vel  non  potuerit  pretium  definire, 
tunc  pro  nihilo  esse  venditionem, 
quasi  nullo  pretio  statuto.  Quod 
jus, cum  in  venditionibus  nobis  pla- 
cuit,  non  est  absurdum  et  in  loca- 
tionibus  et  conductionibus  trahere. 

Gat.  iii.  140 

2.  Item  pretium  in  numerate 
pecunia  consistere  debet;  nam  in 
ceteris  rebus  an  pretium  essepossit, 
veluti  an  homo  nut  fundus  aut  toga 
alterius  rei  pretium  esse  posait,  val- 
de  quierebatur.  Sabinns  et  Cassius 
etiam  in  alia  re  putant  posse  preti  um 
consistere:  unde  ibud  > at  quod 
vulgo  dicebatur,  permutntione  re- 
rum  emp  tionem  et  venditionem  con- 
trahi,  eamque  speciem  emptioniset 
vanditionia  vetuetiaaiuiam  esse;  ar- 


1.) 

1.  It  is  necessary  that  a price 
should  be  agreed  upon,  for  there  can 
be  no  sale  without  a price.  And  the 
price  must  be  fixed  and  certain.  If 
the  parties  agree  that  the  thing  shall 
be  sold  at  the  sum  at  which  Titius 
shall  value  it,  it  was  a question  much 
debnted  among  theancienta,  whether 
in  such  a rase  there  is  a sale  or  not. 
We  have  decided,  that  when  a sale 
is  made  for  a price  to  bo  fixed  by  a 
third  person,  the  contract  shall  be 
binding  under  this  condition — that  if 
this  third  person  does  fix  a price,  the 

rice  to  be  paid  shnll  be  determined 

y that  which  he  fixes,  and  that  ac- 
cord ng  to  hisdecision  the  thingshall 
be  delivered  and  the  sale  perfected. 
But  if  he  will  not  or  cannot  fix  a 
price,  the  sale  is  then  void,  as  being 
made  without  any  price  being  fixed 
on.  This  decision,  which  we  have 
adopted  with  respect  to  sales,  may 
reasonably  be  made  to  apply  to  con- 
tracts of  letting  to  hire. 

; C.  iv.  38. 15. 

2.  The  price  should  consist  in  a 
sum  of  money.  It  hss  been  much 
doubted  whether  it  can  consist  in 
anything  else,  as  in  a slave,  a piece 
ofland,  or  a toga.  Rabin  us  and  Cas- 
sius thought  that. it  could.  And  it  is 
thus  that  it  is  commonly  said  that 
exchange  is  a sale,  and  that  this  form 
of  sale  is  the  most  ancient.  The  tes- 
timonv  of  Homer  was  quoted,  who 
says  that  part  of  the  army  of  the 
Greeks  procured  wine  by  an  ex- 
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gumentoqueutebanturGraecopoeta  change  'if  certain  thing*.  The  pau- 
Homere,quialiquaparteoxercitum  eage  is  this  : — 

Achivorum  vinum  sibi  comparasse  ‘ The  long-haired  Achresns  pro- 
ait,  perm utatisquibusdam rebus,  hia  cured  wine,  some  by  giving  copper, 
verbis : — others  by  giving  shining  steel,  others 

by  giving  hides,  others  by  giving 
* E.Ot v Up  oieiZovro  KaptjKopowvrtQ  oxen,  others  by  giving  slaves.' 

'Agatoi,  The  authors  of  the  opposite  school 

"AXKoi  pip  xa**V>  oXXot  S'  cuBu/vi  were  of  a contrary  opinion:  they 
ittfiipij!,  thought  that  exchangewas  one  thing 

*AXAot  <>«  ptvoif,  dXXst  S'  abroitn  and  sale  another,  otherwise,  in  an 
fUtaoir,  exchange,  it  would  be  impossible  to 

"AXAoi  S'  avlpaxihoai.  say  which  was  the  thing  sold,  and 

which  the  thing  given  as  the  pi  ice; 
Divers®  schol®  auctores  contra  for  it  was  contrary  to  reason  to  con- 
sentiebant,  aliudque  esse  existima-  eider  each  thing  as  at  once  sold,  and 
bant  permutationem  rerum,  aliud  given  ns  the  price.  The  opinion  of 
emptionem  et  venditionem : alio-  Pioeulua,  who  maintained  that  ex- 
quin  non  posse  rem  expediri  per-  change  is  a particular  kind  of  con- 
mutatis  rebus,  quffi  videatur  res  ve-  tract  distinct  from  sale,  has  deser- 
nisse  et  qua'  pretii  nomine  dataessej  vedly  prevailed,  as  it  is  supported  by 
nam  utrainque  videri  et  venisse  et  other  lines  from  Homer,  and  by  still 
pretii  nomine  datam  esse,  rationem  more  weighty  reasons  adopted  by 
non  pati.  hied  Proculi  sententiadi-  preceding  emperors : it  has  been 
centis, permutationem  propriamesse  fully  treated  of  in  our  Digests, 
speciem  contractus  a venditinne  se- 
paratam,  merito  prmvaluit,  cum  et 
ipsa  aliis  llmnericis  versibus  adju- 
vatur,  et  validioribus  rationibus  nr- 
gumentatur.  Quod  et  anteiiores 
divi  principes  ndmiscrunt,  et  in 
nostris  Digestis  latius  siguiticatur. 

Gai.  iii.  141 ; D.  xviii.  1. 1.  11 ; C.  iv.  64.  7. 

A sale  and  an  exchange  differ  so  little  that  it  might  seem 
natural  to  treat  the  promise  to  exchange  as  raising  an  obliga- 
tion equally  with  the  promise  to  deliver  a thing  sold  ; it  was 
indeed  the  opinion  of  the  Sabinians  that  it  did  so ; but  this 
opinion  did  not  prevail,  and  the  law  recognized  no  obligation 
as  existing  under  an  agreement  to  exchange  unless  one  party 
had  delivered  to  the  other  the  thing  he  had  promised.  Ex 
placito  permutationis  nuUa  re  secuta,  constat  nemini  actio- 
nem competere.  (C.  iv.  64.  3.)  If  one  party  had  delivered 
the  thing,  he  has  a condictio  to  get  it  back,  or  an  action 
prcescriptis  verbis  to  recompense  himself  for  all  he  lost  by 
delivering  it. 

In  a contract  of  sale  the  seller  was  not  bound  to  make  the 
buyer  absolute  master  (dominus)  of  the  thing  sold, as  he  would 
have  been  in  a stipulation.  (D.  xviii.  1.  25. 1.)  What  he  was 
bound  to  do  was  this : 1st.  He  was  bound  to  deliver  the  thing 
itself  ( jyreestare , tradere),  (D.  xix.  1.  11.  2),  to  give  free  and 
undisturbed  possession  of  it  ( possessionem  vacuum  praatare) 
(D.  xix.  1.  2.  1),  and  to  give  lawful  possession  of  it  (prwstare 


Digitized  by  Google 


454 


LIB.  III.  TIT.  XXIII. 


licere  habere).  (D.  xix.  1.  30.  1.)  2ndly.  He  was  bound,  if 
the  buyer  was  disturbed  in  bis  possession  by  the  real  owner 
(which  was  termed  eviclio),  to  recompense  him  for  what  he 
lost.  (D.  xix.  1.  11.  2.)  And  3rdly.  To  secure  the  buyer 
against  secret  faults ; if  such  faults  were  discovered,  either 
compensation  might  be  claimed  to  a greater  or  less  amount 
according  as  the  seller  had  or  not  knowledge  of  the  defect  (D. 
xix.  1.  13),  or  the  contract  might  be  rescinded,  and  the  thing 
returned  (which  was  termed  redhibiiio — redhibere  est  facere 
lit,  rursus  habeat  venditor  quad  habuer-it).  (D.  xxi.  1.21.) 
The  buyer  might  also  strengthen  his  position  by  exacting  a 
stipulation  from  the  seller,  binding  him  to  give  possession,  &c., 
and  probably  to  do  so  was  the  only  means  of  attaching  the 
above-mentioned  incidents  to  a contract  of  sale,  until  at  a com- 
paratively late  time  of  Roman  law  these  incidents  were  held  to 
be  attached  to  it  by  the  nature  of  the  contract.  In  the  case  of 
eviction  it  was  customary,  and  under  the  provision  of  the  Edict 
of  the  Curule  Edilee  it  was  obligatory,  when  the  thing  sold 
was  of  some  value,  to  stipulate  for  double  the  amount  of  the 
price.  (D.  xxi.  2.  37;  xxi.  1.  31.) 

The  buyer  was  bound  to  make  the  seller  the  real  owner  of 
the  money  paid  as  the  price  (empfor  nummos  venditoris  fa- 
cere  cogitur , D.  xix.  1.  11.  2),  and  was  also  bound  to  pay 
interest  on  the  purchase-money  from  the  day  when  he  had 
received  the  thing  sold.  (D.  xix.  1.  13.  20.) 

The  lines  cited  in  the  text  are  from  II.  7 472;  probably  the 
alii  versus  alluded  to  are  those  describing  the  exchange  be- 
tween Glaueus  and  Diomede.  (II.  6.  235.) 


3.  Ciunautem  emptioet  venditio 
contracta  sit,  quod  etfici  diximus 
siniul  ntque  do  pretio  convenerit, 
cum  sine  scripture  res  agitur,  peri- 
culum  roi  venditaj  statim  ad  emp- 
toroin  jiertinet,  tametsi  adhuc  <a 
resempb  ri  tradita  non  sit  I tuque 
si  homo  niortuussit  vel  aliqua  par- 
te cmpoiis  laesus  fuerit,  aut  a-des 
totoe  vel  nliqua  ex  parte  ineendio 
con-umptm  fiierint,  aut  fundus  vi 
fhtminis  tot  us  ve]  aliqua  ex  parte 
ablatus  sit.  sive  etiam  inundatione 
aquae  aut  arboribus  turbine  dejectis 
longe  minor  aut  deterior  esse 
co'perit,  emptoris  damnum  est,  cui 
Decease  est,  licet  rem  ncn  fuerit 
nactus.  pretium  solvere.  Quicquid 
enim  sine  dolo  et  culpa  venditoris 
aeridit,  in  eo  venditor  secures  est. 
Sed  etei  post  emptionem  fundo 


3.  As  soon  as  the  sale  is  con- 
tracted, that  is,  in  the  case  of  a 
sale  made  without  writing,  when  the 
parties  have  agreed  on  tne  price,  all 
risk  attaching  to  the  thing  sold  falls 
upon  the  purchaser,  although  the 
thing  has  not  yet  been  delivered  to 
him.  Therefore,  if  the  slave  dies  or 
receives  an  injury  in  any  part  of  his 
body;  or  a whole  or  a portion  of  the 
house  is  burnt:  or  a whole  or  a por- 
tion of  the  land  is  carried  by  the  force 
of  a flood,  oris  diminished  ordeterio- 
rated  by  an  inundation,  or  by  a tem- 
pest making  havock  with  the  trees, 
the  loss  fulls  on  the  purchaser,  and 
although  he  does  not  receive  the 
thing,  he  is  obliged  to  pay  the  price, 
for  the  seller  does  not  suffer  for  any- 
thing which  happens  without  any 
design  or  fault  of  his.  On  the  other 
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hand,  if  after  the  sale  the  land  is 
increased  by  alluvion,  it  is  the  pur- 
chaser who  receives  the  advantage, 
for  he  who  bears  the  risk  of  harm, 
ought  to  receive  the  benefit  of  all 
that  is  advantageous.  If  a slave  who 
has  been  sold,  runs  awav  or  is  stolen, 
withoutnny  fraud  or  fault  on  the  port 
of  the  seller,  we  must  inquire  whe- 
ther the  seller  undertook  to  keep  him 
safely  until  he  was  delivered  over;  if 
he  undertook  this,  what  happens  is 
at  his  risk  ; if  he  did  not  undertake 
it,  he  is  not  responsible.  The  same 
would  hold  in  the  ease  of  any  other 
animal  oranyother  thing, but  thesel- 
ler  is  in  any  case  bound  to  make  over 
to  the  purchaser  his  right  to  a real  or 
personal  action,  for  the  person  who 
has  not  delivered  the  thing  is  still  its 
owner ; and  it  is  the  same  with  re- 
gard to  the  action  of  theft,  and  the 
action  damni  injuria. 

I),  xviii.  0-8 ; D.  xviii.  1.  36.  4. 

If  the  seller  were  proprietor  of  the  thing  sold,  he  would  re- 
tain this  proprietorship  (r/ommmm)  until  hedelivered  it  to  the 
buyer,  and  the  buyer  received  it,  or  until  the  propel  ty  in  it  was 
passed  by  the  buyer  having  paid  the  price,  or  given  security 
for  it,  or  in  some  way  satisfied  the  seller  ( cere  soluto,  velfiile- 
jussore  dato,  ve i alia#  eatisfacto,  D.  xiv.  4.  5.  18).  Until 
this  delivery,  he  retained  the  thing  in  his  custody.and  if  it  had, 
meanwhile,  any  accretion,  or  suffered  any  diminution,  he  was 
still  the  dominus  of  the  thing  which  was  increased  or  decreased, 
and  so  the  rule  res  domino  pet  it  may  be  said  to  have  been  true 
of  him.  But  his  obligation  bound  him  to  deliver  the  thing 
exactly  in  the  state  in  which  it  might  happen  to  be  at  the  time 
of  delivery  ; and  so  it  made  no  real  difference  to  him  whether 
there  was  an  accretion  or  diminution.  But  whatever  happened 
to  the  thing  sold,  the  price  fixed  on  remained  due.  For  the 
obligation  of  the  buyer  being  a distinct  and  independent  obli- 
gation, the  price  could  not  alter,  but  remained  fixed.  The 
seller  was,  however,  answerable  for  the  care  with  which  he  pre- 
served the  thing  while  in  his  custody,  periculum  rei  ad  empto- 
rern  pertinct  dummodo  custodiam  venditor  aut  traditionem 
preestet.  (I).  xlvii.  2.  14,  pr.)  And  he  was  not  only  bound 
to  guard  against  gross  and  ordinary  negligence  ( dolum  et 
culpa/m  pricstare,  D.  xiii.  6.  5.  2).  but  to  preserve  it  more 
carefully  even  than  his  own  property,  diligentiam  preeatet 
exact iorem,  quam  in  suis  rebus  adldberet.  (D.  xviii.  6. 3.) 


aliquid  per  alluvionem  aceessit,  ad 
emptoriscommodum  pertinet;  nam 
et  com  mod  um  rjus  esse  debet  cu- 
jus  periculum  cat.  Quod  si  fuge- 
rit  homo  qui  veniit,  aut  sumptus 
fuerit,  ita  lit  ncque  dolus  nequa 
culpa  veuditoris  interveniat,  ani- 
madvertendum  ei it  an  custodiam 
ejus  usque  ad  traditionem  venditor 
susceperit:  sane  enim  si  susccpit, 
ad  ipsius  periculum  is  casus  per- 
tinet ; si  non  suacepit,  secures  eat. 
Idem  et  in  ceteris  nnimalibus  cetc- 
risque  rebus  inmlligiinus:  utique 
tamen  vindicalionem  rei  et  con- 
dictionem  exhibere  debebit  einp- 
tori,  quia  sane  qui  nondum  rem 
emptori  tradidit,  odhuc  ipse  dorai- 
nus  est.  Idem  est  etiam  de  furti 
et  de  damni  inj  uriae  actions. 
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The  actio  furti  and  the  actio  darnni  inj utub  are  noticed  in 
Tit.  1 and  4 of  the  Fourth  Book. 

4.  Eraptio  tam  sub  conditions  4.  A sale  may  be  made  condition- 

qnam  pure  contrahi  potest:  sub  ally  or  unconditionally : condition- 
conditione,  veluti  si  Stichus  intra  ally,  as  for  example,  ‘if  Stichus  suits 
certum  diem  tibi  placuurit,  erit  tibi  yon  within  a certain  time,  he  shall  be 
euiptus  aureis  tot  purchased  by  you  at  such  a price.’ 

Gai.  iii.  140. 

The  exact  opposite  might  be  contracted  for:  if  within  a 
certain  time  you  find  Stichus  does  not  suit  yon,  let  it  be  con- 
sidered you  have  not  bought  him.  The  jurists  then  said  that 
ttie  sale  was  a pur  a ernptio,  quae  sub  conditions  resolvitur. 
(D.  xli.  4.  2.  5.)  Stichus  is  sold,  but  within  a certain  time 
the  contract  may  be  rescinded. 

The  generic  name  for  the  accessory  agreements  which  modi- 
fied the  principal  contract  was  pacta.  Some  of  these  pacta 
are  treated  of  at  considerable  length  in  the  Digest  (D.  xviii.  2 
and  3),  different  names  being  appropriated  to  those  most  fre- 
quently in  use ; as,  for  instance,  the  in  diem  addict  io,  when 
the  thing  was  sold,  but  if  the  seller  bad  a better  offer  within  a 
certain  time,  the  contract  might  be  rescinded  (D.  xviii.  2); 
and  the  lex  commissoria,  which  was  a general  agreement  for 
the  rescission  of  the  contract  if  either  party  violated  its  terms, 
and  was  especially  used  to  enable  the  seller  to  demand  back 
the  thing  sold,  if  the  price  was  not  paid  by  a certain  day. 

We  may  observe  that  the  Code  (iv.  44.  2 and  8)  permits  a 
seller,  at  all  times,  to  rescind  a contract  if  he  had  not  received 
half  its  real  value. 

5.  I .ora  sacra  vel  religiosa.  item  6.  A sale  is  void  when  a person 

publics,  veluti  forum,  bnsilicam  knowingly  purchases  a sacred  or  re- 
frustra  quis  sciens  emit.  Quie  ta-  ligious  place,  or  a public  place,  such 
men  si  pro  protanis  vel  privatis  de-  as  a Forum  or  Basilica.  If,  however, 
ceptus  a venditore  emerit,  hnbebit  deceiied  by  the  vendor,  he  has  sup- 
actionem  ex  empto  quod  non  habere  posed  that  what  he  was  buying  was 
ei  licent,  ut  consequutur  quod  sua  profane  or  private,  ns  he  cannot  have 
interest  deceptum  non  esse.  Idem  what  he  purchased,  he  may  bring  an 
juris  est,  si  hoaiinem  liberum  pro  action  e.r  empto  to  recover  whatever 
servo  emerit  it  would  have  been  worth  to  him 

not  to  have  been  deceived.  It  is 
the  same  if  he  hns  purchased  a free 
man,  supposing  him  to  be  a slave. 

D.  xviii.  1.  4.  0;  D.  xviii.  1.  02. 1. 

This  paragraph  is  probably  inserted  in  order  to  contrast  the 
effects  of  a contract  of  sale  with  those  of  astipulation.  In 
the  strict  civil  law,  ignorance  that  a thing  was  not  a subject  of 
commerce  would  not  help  the  person  who  bad  stipulated  for  it. 


Digitized  by  Google 


LIB.  III.  TIT.  XXIV. 


457 

But  in  a contract  of  sale,  if  the  seller  bad,  and  the  buyer  had 
not,  known  the  real  character  of  the  thing  he  was  buying,  the 
buyer  could  recover  against  the  seller  anything  he  lost  by' 
entering  into  the  bargain  ; for  instance,  he  would  not  only 
receive  back  the  purchase-money,  but  also  would  be  entitled 
to  interest  upon  it  from  the  date  of  its  payment 

The  contract  of  sale  gave  rise  to  two  direct  actions,  the  actio 
ex  vendito,  or  venditi,  belonging  to  the  seller,  and  the  actio 
ex  empto  or  empti,  mentioned  in  the  text,  belonging  to  the 
buyer. 


Tit.  XXIV.  DE  LOCATIONE  ET  CONDUCTIONE. 

Locatio  et  conductio  proximo  est  The  contract  of  letting  to  hire  ap- 
emptioni  et  venditioni,  iisdemque  proaches  very  nearly  to  that  of  sale, 
juris  regulisconsistit:  nnm  utemp-  and  is  governed  by  the  same  rules 
tio  et  venditio  ita  contrahitur  si  de  of  law.  As  the  contract  of  side  is 
pretio  convenerit,  sic  etiaru  locatio  formed  as  soon  as  a price  iB  fixed, 
et  conductio  ita  contrahi  intelli-  so  a contract  of  letting  to  hire  is 
gitur  si  merces  constitute  sit ; et  formed  as  soon  ns  the  amount  to  be 
competit  locatori  quidern  locati  paid  for  the  hiring  has  been  agreed 
actio,  conductori  vero  conducti.  on  ; and  the  letter  has  an  action 

locati,  and  the  hirer  an  action  cott- 
dttcti. 

D.  xix.  2.  2,  and  15,  pr. 

The  contract  of  letting  on  hire  ( locatio-conductio ),  like 
that  of  sale,  was  complete  by  the  mere  consent  of  the  parties, 
and,  like  it,  produced  only  personal  obligations,  ami  not  any 
real  rights.  The  hirer  was,  however,  not  even  entitled  to  the 
posseseio ; the  latter  still  remained  the  possessor  in  the  eye 
of  the  law,  his  duty  not  being prcestare  rem  licere  habere,  but 
prcestare  re  frui,  uli  licere. 

There  were  three  principal  heads  of  this  contract : 1,  locatio- 
conductio  rerum,  when  one  person  let  a thing  and  another 
hired  it;  2,  locatio-conductio  operarum,  when  one  person  let 
his  services  and  another  hired  them ; 3,  locatio-conductio 
operis,  where  one  person  contracted  that  a particular  piece  of 
work  should  be  done,  and  another  contracted  to  do  it.  If  in 
such  a contract  we  look  at  the  labour,  &c.  expended  on  the 
work,  we  should  natuially  call  the  person  who  did  the  work 
the  locator,  as  it  was  he  who  let  out  his  services  for  its  per- 
formance ; but  the  Roman  jurists  generally  looked  at  the  work 
itself  that  was  to  be  done,  and  spoke  of  the  person  who  con- 
tracted for  its  performance,  i.e.  gave  it  out,  as  its  locator , 
and  the  person  who  engaged  to  perform  or  execute  it,  i.  e.  took 
it  in,  as  the  conductor.  The  price  of,  or  consideration  for, 
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the  letting,  was  generally  called  merces,  sometimes  pretium, 
and  in  the  case  of  the  letting  of  houses  or  land,  pensio  or 
reditus.  In  particular  contracts,  the  conductor  had  special 
names,  as  the  hirer  of  a house  was  called  inquiiinus,  of  a 
farm,  colonus. 

The  duty  of  the  letter  was  to  guarantee  the  hirer  against 
eviction,  and  to  reimburse  him  for  any  useful  or  necessary 
expenses  he  had  incurred ; the  duty  of  the  hirer  was  to  take 
care  of  the  thing  hired  (see  paragr.  4),  to  give  up  the  thing 
hired  at  the  end  of  the  term  for  which  it  was  let,  and  to  pay 
the  price  agreed  on. 

The  text  gives  us  the  names  of  the  personal  actions  which 
belonged  to  the  letter  and  the  hirer  respectively,  the  former 
having  the  actio  locati,  the  latter  the  actio  conducti.  But 
actions  of  a very  different  kind  were  sometimes  connected  with 
this  contract.  In  the  case  of  land  let  to  hire,  certain  instru- 
ments of  farming  and  other  property  of  the  hirer  were  held 
as  a security  for  the  payment  of  the  rent,  and  a real  action, 
termed  the  actio  Serviana,  because  first  introduced  by  the 
praetor  Servius,  was  given  to  the  letter  to  enforce  his  right 
to  these  things  in  case  of  nonpayment  of  the  rent ; this  action 
was  gradually  extended  in  its  effects,  and  the  extended  action, 
under  the  name  of  actio  quasi-Serviana,  was  used  to  enforce 
the  rights  of  a creditor  over  anything  given  in  pledge.  (See 
15k.  iv.  Tit.  6,  7.)  The  pra?tor,  too,  gave  an  interdict,  termed 
the  interdictum  Salvianurn,  by  which  the  letter  enforced  a 
claim  to  certain  things,  in  case  possession  was  refused  by  the 
hirer, after  his  hiring  was  at  an  end.  (See  Bk.  iv.  Tit.  15.  3.) 


1.  Etqu®supradiximu.s,sialieno 
arbitrio  pretium  promissum  fuerit, 
eademet  delocatione  etconductione 
dicta  esse  iutelligamus,8i  alieno  ar- 
bitrio merccs  permisaa  fuerit.  Qua 
de  causa,  si  fulloni  polien da  curan- 
dave,  nut  snrcinatori  sarcienda  vea- 
timenta  quis  dederit,  nulla  statim 
merctde  constitute,  sed  postea 
tantuin  daturus  quantum  inter  eos 
convencrit,  non  proprie  locatio  et 
conduetio  coutmhi  intelligitur,  sed 
eo  nomine  actio  praescriptis  verbis 
datur. 

Gai.  iii.  143 ; 


1.  What  we  have  said  above  of  a 
sale  in  which  the  price  is  to  be  fixed 
by  the  decision  of  a third  person, 
may  be  applied  to  the  contract  of 
letting  to  hire,  if  the  amount  to  be 
paid  for  the  hire  is  left  to  the  deci- 
sion of  a third  person.  Accordingly, 
if  any  one  gives  clothes  to  a fuller 
to  be  cleaned,  or  to  a tailor  to  be 
mended,  without  fixing  the  sum  to 
be  paid  for  their  work,  a contract  of 
letting  to  hire  cannot  properly  be 
said  to  be  made ; but  the  circum- 
stances furnish  ground  for  an  action 
preescrtptis  verbis. 

X xix.  2.  25,  pr. 


Qua  de  causa,  i.e.  ‘ the  price  ought  to  be  determined,  and 
therefore,’  &c. ; the  passage  is  taken  rather  unconnectedly  out 
of  Gaius. 
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Actio  prccscriptis  verbis. 

2.  Prteterea,  sicut  vulgo  quasre- 
batur,  an  permutatis  rebus  emptio 
et  venditio  contrahitur,  ita  q meri 
solebat  de  locations  et  conductions, 
si  forte  rem  aliquam  tibi  utendam 
sire  fruendam  quis  dederit,  et  in- 
vicem  a te  aliam  rem  utendam  sire 
fruendam  aeceperit.  Etplacuit  non 
ease  locatinnem  et  conductionein, 
sed  propriuin  genus essecontractus: 
veluti  si,  cum  unurn  bovem  quis 
haberet  et  vicimis  ejus  unum,  pla- 
ruerit  inter  eos  ut  per  denog  diesin- 
vicera  boves  comnmdarent  ut  opus 
facerent,  et  apud  alteram  bosperiit, 
neque  locati  vel  conducti  neque 
commodati  competit  actio,  quia  non 
fuit  gratuitum  commodatnm;  ve- 
rum  prsescriptis  verbis  agendum est. 


Gat.  iii.  144 ; 

3.  Adeo  autem  familiaritatem 
aliquam  inter  se  habere  videntur 
emptio  et  venditio,  item  locatio  et 
conductio,  ut  in  quibusdam  causia 
quteri  soleat,  utrum  emptio  et 
venditio  contrail  tur,  an  locatio  et 
conductio:  ut  ecce  de  pratdiig  quse 
perpetuo  quibusdam  frueuda  tra- 
auntur,  id  est,  ut  quamdiu  pensio 
give  reditus  pro  his  domino  prceste- 
tur,  neque  ipsi  conductori  neque 
heredi  ejus,  cuive  conductor  heres- 
ve  ejus  id  prmdium  vendiderit  aut 
donaverit  aut  dotis nomine  dederit, 
above  quoquo  mode  alienaverit, au- 
ferre  licent.  Sed  tail's  contractus 
quia  inter  veteres  dubitabatur,  et  a 
quibusdam  locatio,  a quibusdam 
venditio  existimabatur,  lex  Zenoni- 
ana  lata est,quseemphvteuseoB con- 
tractus propriam  statuit  naturam, 
nerjuo  aa  locationem  neque  ud  ven- 
ditionem  inclinantera,  sed  suis  pac- 
tionibus  fulciendam.  Et  si  quidem 
aliquid  pactum  fuerit,  hoc  itaobti- 
nere  ac  si  natura  tabs  esset  con- 
tractus: sin  autem  nihil  de  periculo 
rei  fuerit  pactum,  tunc  si  quidem 
totius  rei  intoritus  accesserit,  ad 
dominum  superhoc  redundare  peri- 


(See  note  on  Tit.  13.  2.) 

2.  Moreover,  j ust  as  the  question 
■was  olten  asked,  whether  a contract 
of  sale  was  formed  by  exchange,  a 
similar  question  arose  with  respect 
to  the  contract  of  letting  to  hire,  in 
case  any  one  gave  you  a thing  to  use 
or  take  the  fruits  of,  and  in  return 
received  from  you  something  else  of 
which  he  was  to  have  the  fruits  or 
use.  It  has  been  decided  that  this 
is  not  a contract  of  letting  to  hire, 
but  a distinct  kind  of  contract.  For 
example,  if  two  neighbours  have 
each  an  ox,  and  agree  each  to 
lend  the  other  his  ox,  for  ten  days  to 
make  use  of,  and  one  of  the  oxen 
dies  while  in  the  care  of  the  person 
to  whom  it  does  not  belong,  there 
will  not  be  an  action  locnti,  or  con- 
dncti,  or  commodati,  since  the  loan 
was  not  gratuitous,  but  an  action 
prmcriptu  verbit. 

D.  xix.  5.  17.  3. 

3.  Contracts  of  sale  and  of  letting 
to  hire  are  so  nearly  connected,  that 
in  some  ca»es  it  is  questioned  whe- 
ther the  contract  is  one  or  the  other. 
For  instance,  when  lands  are  deli- 
vered over  to  be  enjoved  fi  r ever, 
that  is,  that  as  long  as  the  n-nt  is  paid 
for  the  land  to  the  owner,  he  cannot 
take  away  the  land  from  the  hirer 
or  his  heir,  or  any  one  to  whom  the 
hirer  or  his  heir  hits  sold,  or  given, 
or  made  a dowry  of  the  land.  As 
the  ancients  were  in  doubt  as  to 
this  contract,  some  regarding  it  as  a 
letting  to  hire,  and  some  as  a sale, 
the  constitution  of  Zeno  was  made, 
which  declared  that  the  contract  of 
emphj/h-uoi*  was  of  a special  nature, 
and  was  not  to  be  confounded  either 
with  letting  to  hire,  or  with  sale,  but 
rested  upon  its  own  peculiar  agree- 
ments; and  that  if  any  special  agree- 
ment was  made,  it  was  to  bo  observed 
as  if  to  have  such  an  agreement  was 
part  of  the  nature  of  the  contract ; 
but  if  no  agreement  was  made  as  to 
the  risks  the  thing  might  undergo, 
the  risk  of  a total  loss  should  lull 
upon  theowuer,  and  the  detriment  of 
a partial  loss  upon  the  occupier;  and 
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culum ; sin  particular®,  ad  empby-  this  we  still  wish  to  be  considered 
teuticariuni  hujusmodi  damnum  the  law. 
venire.  Quo  jure  utimur. 

Oil.  iii.  145  ; C.  iv.  06.  1. 


We  have  already  given  an  account  of  emphyteusis  in  the 
note  to  Bk.  ii.  Tit.  5,  6. 

The  law  would  naturally  contemplate  the  contract  under 
which  the  possessor  entered  as  a locatio-conductio ; but  the 
dominus  seemed  to  have  parted  with  so  much  of  his  interest, 
that  it  appeared  doubtful  whether  it  ought  not  rather  to  be 
considered  as  a sale. 


4.  Item  quteritur,  si  cum  aurifice 
Titius  convenerit  ut  is  ex  auro  suo 
certi  ponderis  cert.eque  form® 
anulos  ei  face  rot,  et  acciperet  verbi 
grutia  aureos  decern,  utrum  emptio 
et  venditio  contrahi  videatur,  an 
locatio  et  conductio?  Cassius  ait, 
materia'  quidem  emptinnein  et  ven- 
ditionem  contrahi,  opera  autem 
locationem  et  conductionem ; sed 
placuit  tantum  emptionem  et  ven- 
ditionem  contrahi.  Quod  si  suum 
aurum  Titius  dederit  mercede  pro- 
opera  constitute,  dubimn  non  est 
quin  locatio  et  conductio  sit. 

Qar. 

5.  Conductoromniasecundumle- 
gem  conduction®  facere  debet ; et 
si  quid  in  lege  pratermissum  fuerit, 
id  ex  bono  et  asquo  debet  prastare. 
Qui  pro  usu  aut  vestimentorum  aut 
argenti  aut  juinenti  mercedem  aut 
dedit  aut  prouiisit,  ab  eo  custodia 
tabs  desideratur,  qualem  diligen- 
tissimus  paterfamilias  suis  rebus 
adhibet : quam  si  prastiterit,  et 
aliquo  casu  rein  amiserit,  de  resti- 
tuenda  ea  non  tenebitur. 


D.  xix. 


4.  It  is  also  questioned  whether, 
when  Titius  has  agreed  with  a gold- 
smith to  make  him  rings  of  a certain 
weight  and  pattern,  out  of  gold 
belonging  to  the  goldsmith  himself, 
the  goldsmith  to  receive,  for  example, 
ten  nttrei,  whether  the  contract  is  one 
of  sale  or  letting  to  hire.  Cassius 
says  that  there  is  a sale  of  the  mate- 
rial, and  a letting  to  hire  of  the  gold- 
smith’s work ; but  it  hi®  been  decided 
that  there  is  only  a contract  of  sale. 
If  Titius  gives  the  gold,  and  a sum 
is  agreed  on  to  be  paid  for  the  work, 
there  is  no  doubt  that  the  contract 
is  then  one  of  letting  to  hire, 
iii.  147. 

according  to  the  tonus  of  his  hiring, 
and  if  anything  has  been  omitted  in 
these  terms,  he  ought  to  supply  it 
according  to  the  rules  of  equity.  He 
who  has  given  or  promised  a sum 
for  the  hire  of  clothes  or  silver,  or  a 
beast  of  burden,  is  required  to  bestow 
as  great  care  on  the  safe  custody  of 
the  thing  he  hires,  as  the  most  careful 
father  of  a family  bestows  on  the 
custody  of  his  own  property.  If  he 
bestows  such  care,  but  loses  the 
thing  through  some  accident,  he  is 
not  bound  to  restore  it. 

..  26.  3.  7. 


The  subject  of  the  distinctions,  in  the  amount  of  care 
required  in  different  cases,  will  be  treated  of  in  the  notes  to 
parugr.  9 of  the  next  Title. 


Digitized  by  Google 


LIB.  III.  TIT.  XXV. 


461 


6.  Mortuo  conductor*  intra  tem-  6.  If  tho  hirer  dies  daring  the 
para  conduction!*,  here*  ej  as  eodem  time  of  his  hiring,  his  heir  succeeds 
jure  in  conductions  eucccdit.  to  all  the  rights  given  him  by  the 

contract. 

C.  iv.  66.  10. 

Of  course  in  a locatio-comductio  operarum  or  operis,  the 
death  of  the  person  who  gave  his  services  terminated  the 
contract. 

The  contract,  in  the  case  of  a locatio-conductio  rei,  was  also 
terminated  by  the  sale  of  the  thing  hired.  The  buyer  was  not 
considered  bound  by  the  contract.  Emptori  fundi  non  necesse 
est  stare  colonum  cui  prior  dominus  locavit ; nisi  ea  lege  emit 
(C.  iv.  65.  9);  but  the  conductor  could  demand  compensation 
from  the  locator.  The  contract  ceasing  if  the  thing  was  sold 
serves  clearly  to  distinguish  the  interest  of  the  conductor,  from 
a usufruct  The  conductor  had  no  real  interest  in  the  thing, 
but  only  a personal  right  against  the  locator,  while  the  usu- 
fructuary had  a servitude,  i.e.  a real  right,  in  the  thing.  The 
whole  of  the  thing  over  which  the  usufruct  extended  could  not 
be  sold,  because  part  of  it,  namely  the  usufruct,  had  already 
been  parted  with. 

The  contract  was  also  terminated  if  the  rent  was  two  years 
in  arrear  (D.  xix.  2.  54.  1) ; if  the  conductor  grossly  misused 
the  thing  hired  (C.  iv.  65.  3);  if  the  locator  bad  indis- 
pensable need  of  it  (C.  ib.) ; or  if  the  conductor  was  pre- 
vented from  getting  benefit  from  it.  (D.  xix.  2.  13.  7.) 

Tit.  XXV.  DE  SOCIETATE. 

Societatem  coire  solemus  aut  A partnership  is  formed  either  of 
to  to  rum  bonorum,  quam  Gneci  the  whole  goods  of  the  contracting 
epecialiter  rciumr appellant,  parties,  to  which  the  Greeks  give  the 
aut  unius  alioujus  negotiationis,  special  name  of  «ouoir«>a£m,  or  for 
veluti  mancipiorum  emendorum  eomc  particular  business,  as  the  sale 
vendendorumque,  aut  olei,  vim,  or  purchase  of  slaves,  wine,  oil,  or 
frumenti  ernendi  vendendique.  wheat. 

Gai.  iii.  148. 

The  text,  borrowed  from  Gaius  (iii.  148),  gives  the  general 
division  of  partnerships  into  two  classes  according  as  they  are 
universal  or  particular.  In  the  Digest  we  have  a further  divi- 
sion by  distinguishing  five  kindsof  partnership.  (D.  xvii.  2.  5.) 

1.  Societaa  universorum  bonorum,  in  which  everything 
belonging  or  accruing  in  any  way  to  each  partner  is  held  in 
common.  (D.  xvii.  2.  1.  1.) 

2.  Societa8  universorum  quce  ex  guess  tu  veniunt,  i.  e.  of  all 
things  which  are  gained  or  acquired  by  each  partner  through 
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such  transactions  as  were  contemplated  in  the  formation  of  the 
contract;  but  not  of  things  belonging  or  accruing  in  other 
ways,  such  as  inheritances  or  legacies. 

3.  Societas  negotiation^  alicujus , formed  to  carry  on 
a particular  business. 

4.  Societas  vectigalis,  formed  to  carry  on  the  farming  of 
public  lands — a mere  branch  of  the  last,  but  subject  to  special 
rules.  (D.  xvii.  2.  5.) 

5.  Societas  rei  unius,  when  one  or  more  particular  things 
are  held  in  common. 


1.  Et  quidem  si  nihil  do  partibua 
lueri  et  dnmni  nominatim  convene- 
rit,  tequalesscilicet  partes etinluero 
et  in  datnno  spectantur.  Quod  si 
expresnie  fuerint  partes,  bar  servari 
debent;  nee  enim  unqtiam  dubium 
fuit  quin  valeat  conventio,  si  duo 
inter  se  pacti  sunt  ut  ad  ununi 
quidem  dote  pnrteset  lueri  etdumni 
pertineant,  ad  alium  tertia. 


1.  Unless  the  proportions  of  gain 
and  loss  have  been  specially  agreed 
on,  the  shares  of  gain  and  loss  are 
equal.  If  they  have  been  agreed  on, 
effect  ought  to  be  given  to  the  agree- 
ment, for,  indeed,  the  validity  of  the 
agreement  has  never  been  questioned, 
if  two  partners  have  agreed  that  two- 
thirds  of  the  gain  and  loss  should 
belong  to  the  one,  and  one-third  to 
the  other. 


Gai.  iii.  160. 


j Equates  partes,  i.  e.  one  equal  share  of  the  whole,  not  pro- 
portional to  what  each  contributes. 


2.  De  ilia  sane  conventione  qutu- 
situm  est,  si  Titius  et  Seius  inter  se 
pacti  sunt  ut  ad  Titium  lueri  dute 
partes  pertineant,  dnmni  tertia,  ad 
Seium  dual  partes  dmnni,  lueri 
tertia,  an  rata  debeat  haberi  con- 
ventio P Quintus  Mntius  contra 
naturam  societatis  tnlem  pactinnem 
esse  existimavit,  et  ob  id  non  esse 
ratam  habendum.  ScrvinsSulpitius 
cujus  sententia  prtevaluit,  contra 
sensit,  quia  stepe  quorumdsm  ita 
pretiosa  est  opera  in  socivtate,  ut 
eos  justum  sit  conditione  meliore 
in  societatcm  admitti:  nam  et  ita 
coiri  posse  societatcm  non  dubi- 
tstur,  ut  alter  pecuniam  conl'erat, 
alter  non  conferat.  et  tamen  lucrum 
inter  eos  commune  sit,  quin  sarpe 
opera  alieiijus  pro  peennin  valet, 
Et  adeo  contra  Quinti  Mutii  sen- 
tent  iam  obtinuit,  ut  illud  quoque 
constiterit  posse  conveniri.  ut  quia 
lueri  partem  ferat,  dumno  non  te- 
neatur;  quod  et  ipsum  Servius  con- 
venienter  sibi  existimavit.  Quod 
tamen  ita  intelligi  oportet,  ut  si  in 


2.  But  doubts  have  been  raised  as 
to  the  following  agreement;  suppos- 
ing Titius  and  Seius  have  agreed  that 
two-thirds  of  theprotit  and  one-third 
of  the  loss  shall  belong  to  Titius,  and 
two-thirds  of  the  loss  and  one-third 
of  the  profit  shall  belong  to  Seius, 
ought  such  an  agreement  to  be  valid? 
Quintus  Mutius  considered  it  as  con- 
trary to  the  nature  of  partnership, 
and  as  therefore  not  to  be  held  valid. 
Servius  Sulpitius,  on  the  contrarv, 
whose  opinion  has  prevail'd,  thought 
it  valid,  as  frequently  the  services  of 
particular  partners  are  so  valuable 
that  it  is  just  to  give  them  advantages 
inthetermsof thepartnership.  There 
can  be  no  doubt  that  a partnership 
may  be  formed  on  the  terms  of  one 
partner  contributing  money,  and  of 
the  other  not  contributing,  while  yet 
the  profit  is  common  to  both,  as  often 
a man 's  labour  is  equi  valent  to  money. 
The  opinion,  therefore,  contrarv  to 
that  of  Quintus  Mutius,  has  prevailed, 
and  it  is  admitted  thRt  by  special 
agreement  a partner  may  share  the 
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aliqua  re  lucrum,  in  aliqua  damnum  profit,  and  vet  not  be  responsible  for 
allatum  sit,  compensations  i'acta  the  loss,  as  Servius  consistently  held, 
solum  quod  superest  intelligatur  This  must  be  understood  as  meaning, 
lucri  esse.  that,  if  there  is  profit  on  one  trans- 

action and  loss  on  another,  the  ac- 
counts must  be  balanced,  and  only 
the  net  profit  be  reckoned  as  profit. 

Gai.  iii.  149 ; D.  xvii.  2.  30. 

A partnership  in  which  one  partner  was  totally  excluded 
from  gain  was  void.  The  jurists  called  it  a leonina  societan, 
as  the  other  partner  would  have  the  lion’s  share.  (D.  xvii. 
2.  29.  1.) 

With  respect  to  the  power  of  one  partner  to  bind  another,  a 
point  not  touched  on  by  Justinian,  we  may  observe  that  as 
between  the  partners  themselves,  any  one  who  acted  in  behalf 
of  the  rest  was  their  mandatary,  and,  beyond  acts  of  pure 
administration  of  their  affairs,  could  only  be  empowered  to  act 
by  their  express  desire  { mandatum ).  If  he  were  so  empowered 
he  had  an  action  against  them  for  all  expenses  and  losses  he 
incurred,  and  was  bound  to  account  to  them  for  the  profits. 
With  regard  to  third  persons,  as  the  Roman  law,  strictly 
speaking,  took  no  notice  of  any  one  who  was  not  a party  to 
the  particular  contract,  they  could  not  sue,  or  be  sued  by, 
the  remaining  partners,  who  were  not  parties.  The  praetor, 
however,  allowed  the  remaining  partners  to  sue  if  they  had 
no  other  means  of  protecting  their  interests  (D.  xiv.  3.  1,  2); 
and  the  stranger  to  sue,  if  the  partners  had  benefited  by  the 
contract.  (D.  xvii.  2.  82.) 

3.  Illud  expeditum  est,  si  in  una  3.  Of  course  if  the  share  on  one 

causa  pars  fuerit  expressa,  veluti  side  only  is  expressly  agreed  on,  as 
in  solo  luero  vel  in  solo  damnn,  in  on  the  side  of  profit  only,  or  on 
altera  vero  omissa,  in  eo  quoque  that  of  loss  only,  the  same  share  is  to 
quod  pr.'etermissum  est,  earndem  be  considered  as  held  on  the  side  of 
partem  servari.  which  no  mention  is  made. 

Gai.  iii.  150. 

4.  Manet  autem  soeietas  eonsque  4.  A partnership  continues  os  long 
donee  in  eodem  consensu  persevera-  as  the  partners  continue  to  agree  that 
verint;  atcum  aliquisreuuntiaverit  it  shall  do  so;  but  if  any  one  partner 
societati,  solvitur  soeietas.  Sed  renounces  the  partnership,  then  the 
plane  si  qitis  collide  in  hoc  renun-  partnership  is  dissolved.  If,  however, 
tiaverit  societati,  ut  obveniens  he  makes  this  renunciation  with  a 
aliquod  lucrum  solus  habeat:  veluti  secret  motive,  such  as  that  he  may 
si  totorum  bonorum  socius,  cum  ab  alone  enjoy  a gain  which  he  knows 
aliquo  heres  esset  relicms,  in  hoc  awaits  him;  for  instance,  if  when  a 
renuutiaverit  societati  ut  heredita-  member  of  a partnership  embracing 
tern  solus  lucrifaceret,  cogetur  hoc  allthepropertyofeachofthepartners, 
lucrum  communicare ; si  quid  vero  he  renounces  the  p irtnershipto  enjoy 
lucrifaciat  quod  non  captaverit,  ad  alone  the  advantage  of  an  inheritance 
ipsum  solum  pertinet.  Kivcrocui  left  him,  he  is  compelled  to  share 
renuntiatum  est,  quicquid  omnino  this  source  of  gain  with  his  partners. 
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post  renuntiatam  societatem  ac-  But  if  he  grains  anything  without 
quiritur,  soli  conceditur.  such  previous  design,  he  alone  profits 

by  it:  while  the  partner  who  has  re- 
ceived his  renunciation  acquires  alone 
all  that  falls  to  him  subsequently. 

Gai.  iii.  161. 

The  contract  of  partnership  may  have  different  modifi- 
cations. It  may  be  made  during  or  from  a certain  time,  or 
conditionally.  (D.  xvii.  2.  1.)  But  there  can  be  no  part- 
nership to  last  for  ever,  as  no  one  can  be  forced  to  remain 
a partner  against  his  will.  (D.  xvii.  2.  70.)  Any  partner  may 
renounce,  i.e.  withdraw,  when  he  pleases. 

The  remaining  paragraphs  of  this  Title  treat  of  the  modes 
in  which  the  partnership  may  be  dissolved.  Ulpian,  enume- 
rating the  causes  of  the  dissolution  of  partnerships,  says, 

‘ Societas  solvitur  ex  personis,  ex  rebus,  ex  voluntate,  ex 
actione.'  (D.  xvii.  2.  63.  10.)  Ex  personis,  when  one  of  the 
parties  is  dead  or  incapacitated ; ex  rebus,  when  the  purpose 
of  the  partnership  is  effected,  or  its  subject-matter  has  ceased 
to  exist  (this  will  include  the  cases  of  confiscation  and  cession 
of  goods  given  in  paragraphs  7 and  8);  ex  voluntate,  when 
one  partner  wishes  to  withdraw;  and  ex  actione,  when  one 
partner  compels  a dissolution  of  partnership  by  action.  We 
may  add  ex  tempore,  if  the  partnership  was  only  temporary. 

6.  Solvitur  adhuc  societas  etiam  6.  A partnership  is  also  dissolved 
morte  socii,  quia  qui  societatein  by  the  death  of  a partner,  as  he  who 
contrahit,  certain  personam  sibi  enters  into  a partnership  chooses  a 
eligit.  Sed  et  si  consensu  plurium  particular  person  to  whom  he  binds 
societas  contract*  sit,  morte  unius  himself.  And  even  if  there  are  more 
socii  solvitur,  etsi  plures  snpersint,  than  two  partners,  the  death  of  any 
nisi  in  coeundasocietatealitercon-  one  dissolves  the  partnership  al- 
yenerit.  though  more  than  one  survive,  unless 

on  the  formation  of  the  partnership 
it  has  been  otherwise  agreed. 

Gai.  iii.  162 ; D.  xvii.  2.  05.  9. 

Although, in  formingthe  partnership,  the  parties  might  agree 
that,  if  any  one  ceased  to  be  a partner,  the  rest  should  still 
continue  partners,  or,  to  speak  more  accurately,  should  imme- 
diately and  without  fresh  agreement  form  a new  partnership, 
yet  no  one  could  validly  make  it  part  of  the  contract  that  his 
heirs  should,  on  his  death,  be  admitted  partners  (D.  xvii.  2.  59), 
the  contract  being  personal.  There  was  an  exception  made  to 
this  rule  in  the  case  of  societates  vectigales.  (D.  xvii.  2.  59.) 

6.  Item  si  alicujus  rei  contracts  6.  If  the  partnership  has  been 
•ocietalis  sit,  et  finis  negotio  im-  formed  for  a single  transaction,  when 
poaitus  est,  finitur  Bocietas.  the  transaction  is  completed,  the 

partnership  is  ended. 

D.  xvii.  2.  66.  10. 
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7.  Publications  qnoque  distrahi  7.  It  is  evident,  also,  that  a part- 

aocietatem  mnnifestum  est.  scilicet  nership  is  dissolved  by  the  contisca- 
si  nniversa  bona  socii  publicentur;  tion  of  all  the  property  of  a partner; 
nani  cum  in  ejtis  locum  alius  sue-  for  this  partner,  as  he  is  replaced  by 
cedat,  pro  mortuo  hubetur.  a successor,  is  considered  dead. 

D.  xvii.  2.  66.  12. 

8.  Item  si  quis  ex  sociis  mole  8.  So,  too,  if  one  of  the  partners, 

debit!  prtegravatus  bonis  suis  ces-  borne  down  by  the  weight  of  his 
serit,  et  ideo  propter  publics  aut  debts,  makes  n cession  of  his  goods, 
private  debits  substantia  ejus  ve-  anil  his  property  is  therefore  sold  to 
neat,  solvitur  societas;  sed  hoc  satisfy  his  debts,  public  or  private, 
casu,  si  adhtic  consentient  in  socie-  the  partnership  is  dissolved.  But  in 
tatem,  nova  videtur  incipere  so-  this  case,  if  the  parties  agree  still  to 
cietas.  continue  partners,  a new  partnership 

would  seem  to  be  begun. 

Gar.  iii.  153,  154. 


The  persona  of  an  individual  might,  we  know,  be  destroyed 
even  in  his  lifetime,  as,  for  instance,  by  the  maxima  and  minor 
capitis  deminutio,  by  the  sale  of  his  property  in  the  mass, 
either  for  the  profit  of  the  treasury  in  the  case  of  criminals 
(sectio  bonorum),  or  of  private  individuals  in  certain  cases  of 
insolvency  ( emptio  bonorum),  or  when  be  had  made  a cessio 
bonorum  under  the  lex  Julia.  (See  Tit.  12  of  this  Book.) 
In  the  time  of  Justinian  sales  in  one  mass  of  a whole  patrimony 
wereobsolete,  and  therefore  confiscation  [publicatio', and  cessio 
bonorum  are  alone  mentioned  here,  and  these  as  taking  away 
the  fortune  of  the  partner,  and  not  as  destroying  his  persona. 

Of  course  the  partnership  might  be  immediately  renewed 
with  the  partner  whose  goods  had  been  confiscated  or  ceded 
to  creditors,  if  the  other  partners  were  willing  to  enter  into 
what  was  really  a new  partnership,  as  it  might  if  the  partner 
had  suffered  the  minor  deminutio ; for  partnership,  beiug 
a contract  of  the  jus  gentium,  could  be  formed  with  a 
stranger.  (Gai.  iii.  154.) 


0.  Socius  socio  utrum  eo  nomine 
ton  turn  teneatur  proaocio  act;one,si 
quid  dole  enmmiserit,  sic  ut  is  qui 
deponi  apudse  paasua  eat,  an  etiam 
culp®,  id  eat  desidias  atque  negli- 
gent!® nomine, quffisitum  eat:  prse- 
valuit  tamen  etiam  culpae  nomine 
teneri  enm.  Culpa  autem  non  ad 
exactiaai  mam  diligentiam  dirigenda 
eat : autfidt  enim  talent  diligentiam 
in  communibus  rebua  adhibere  so- 
cium,  qualem  suia  rebua  adhibere 
aolet:  Dam  qui  parutn  diligentem  so- 
cium  aibi  asaumit,  de  Be  queri  debet. 

]I 


9.  It  has  been  questioned  whether 
one  partner  can  be  made  anawcrable 
to  another  by  tile  art  ion  pro  socio,  if 
he  has  been  guilty  of  malicious 
wrong,  a-  n depositary  is.  or  whether 
also  for  a fault,  that  ia,  for  careless- 
ness and  negligence.  The  opinion 
has  prevailed  that  ho  is  also  answer- 
able  for  a fault,  but  the  fault  is  not 
to  be  measured  by  a standard  of  the 
most  perfect  carefulness  possible.  It 
is  sufficient  that  he  should  be  as  care- 
ful of  things  belonging  to  the  part- 
nership as  he  is  of  his  own  property. 
H 
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For  he  who  accept*  a*  partner  a 

Er-raon  of  careless  habits,  has  only 
iiijsclf  to  blame. 

D.  xvii.  2.  72. 

Societas  jus  quodammodo  frutemitati s in  se  habeL  (D. 
17.  2.  63.)  Hence  each  partner  had  something  of  a brotherly 
allowance  (termed  the  beneficium  competentia:)  made  for  him, 
and  was  only  held  responsible  to  the  extent  of  his  means  and 
power  of  action  ; while,  if  be  were  condemned  in  an  action 
pro  nocio,  be  was  marked  with  infamy. 

The  action  pro  socio  was  the  remedy  in  almost  every  case 
that  could  arise  between  partners.  It  was  employed,  for  in- 
stance, to  enforce  accounts,  to  get  compensation  for  losses,  and 
to  dissolve  the  partnership.  If  any  partner  was  guilty  of  a de- 
linquency, such  as  theft,  he  would  be  made  amenable  by  such 
actions  as  the  actio  furti,vi.  bunorurn  raptorum  legis  Aquilice, 
of  which  we  read  in  the  Fourth  Book.  There  was  also  another 
action  peculiar  to  partnerships,  called  the  actio  communi 
dividundo,  which  was  brought  to  procure  a partition,  by  the 
judex,  of  the  common  property.  (See  Introd.  sec.  103.) 

The  mention  of  culpa  in  the  text  gives  occasion  to  notice 
a subject  of  importance  not  only  as  regards  the  particular 
contract  of  partnership,  but  as  regards  all  other  contracts. 

If  one  person  who  was  bound  to  another  by  a contract, 
designedly  subjected  him  to  harm  or  loss  ( damnum ) with 
respect  to  anything  included  in  the  contract,  the  wrongdoer, 
in  inflicting  this  wilful  injury,  was  said  to  be  guilty  of  dolus; 
if  he  was  the  means  of  an  injury  not  designed  being  inflicted, 
that  unless  the  damnum  was  the  result  of  unavoidable  acci- 
dent, he  was  said  to  be  guilty  of  culpa.  This  culpa  would 
naturally  admit  of  degrees.  The  fault  might  be  one  which 
any  man  in  his  senses  would  have  scrupled  to  commit,  and  it 
was  then  termed  lata  culpa  (lata  culpa  est  nimia  negligentia , 
id  est,  non  intelligeve  quod  < mines  intelligunt ; D.  L.  16.213. 
2);  or  it  mightconsist  in  falling  short  of  the  highest  standard 
of  carefulness  to  avoid  injury  that  could  be  found  ; such,  for 
instance,  as  the  carefulness  employed  in  the  management  of 
affairs  by  a person  who  would  deserve  to  be  called  bonus  pater- 
familias, and  the  culpa  was  then  termed  levis  or  levissima. 
Or,  again,  it  might  consist  in  falling  short  of  the  care  which 
the  person  guilty  of  the  culpa  was  accustomed  to  bestow  on 
his  own  affairs.  In  this  last  case  we  no  longer  measure  by  an 
absolute  standard,  but  a relative  one ; what  is  culpa  in  one 
man  is  not  in  another,  and  modern  writers  have  therefore 
spoken  of  it  as  being  culpa  levis  in  concreto,  i.  e.  as  seen  in 
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and  measured  by  the  particular  individual,  opposed  to  the 
culpa  lewis  in  abstractor  e.  estimated  by  an  absolute  standard. 
The  lata  culpa  was  treated  very  much  on  the  same  footing 
■with  dolus,  as  there  always  seems  something  wilful  in  the  ex- 
treme negligence,  the  crassa  negligentia,  which  characterized 
the  lata  culpa.  The  text  affords  us  an  example  of  the  differ- 
ence between  the  culpa  levis  in  abstracto  and  the  culpa  lewis 
in  concrete.  The  sucius  is  not  bound  to  render  exactissima 
diligentia,  he  is  not  to  be  answerable  for  the  perfect  care  of  a 
bonus  paterfamilias,  but  he  is  to  be  judged  by  the  amount  of 
care  which  he  bestows  on  his  own  property.  This  may  happen 
to  be  as  great  as  that  of  a bonus  paterfamilias,  but  it  may 
also  happen  to  be  much  less ; so  that,  practically,  though  not 
necessarily,  the  culpa  levis  in  concreto  implies  a lower  degree 
of  responsibility  than  the  culpa  levis  in  abstracto ; and  hence 
many  commentators  arrange  the  culpa,  when  thus  considered 
in  concreto,  as  belonging  to  the  culpa  lata,  and  not  to  the 
culpa  levis.  We  cannot  properly  consider  it  as  belonging  to 
the  one  more  than  the  other,  because  it  would  depend  on  the 
character  of  the  individual  to  which  it  most  nearly  approached. 
The  technical  term  for  to  be  responsible  for  malicious  injury  or 
a fault  was  dolum,  culpam  prats  tare.  Every  contract  bound 
all  parties  dolum  prastare,  and  a special  agreement  that  the 
parties  should  not  be  so  bound  was  void.  (D.  ii.  14.  27.  3.) 
The  person  for  whose  benefit  or  sake,  or  to  whose  profit,  the 
contract  was  made,  was  answerable  for  culpa  levis ; and  if  both 
parties  were  benefited,  both  were  answerable.  The  person  who 
only  bad  the  burden,  without  the  advantage  of  the  contract  or 
whom  the  matter  in  hand  did  not  concern,  was  only  answerable 
for  lata  culpa,  unless  he  had,  either  directly  or  tacitly,  pro- 
mised to  use  greater  diligence  than  the  nature  of  the  contract 
would  make  incumbent  on  him.  A person,  for  instance,  who 
meddled,  unbidden,  in  the  affairs  of  another,  was  bound  to 
use  exactissima  diligentia.  Lastly,  those  who,  like  partners, 
bad  their  own  property  intermixed  with  the  property  of 
others,  or  those,  as  tutors  and  curators,  who  were  obliged  by 
law  to  administer  the  property  of  others,  were  bound  to 
exert  the  diligence  which  they  employed  in  the  management 
of  their  own  affairs. 

We  may  add,  that  when  a person  bound  by  a contract 
delayed  to  execute  it,  and  this  delay  (mora)  was  of  such  a kind 
that  culpa  could  be  imputed  to  him,  he  was  subjected  to  some- 
thing more  than  the  necessity  of  fulfilling  the  contractd,  and 
especially  he  was  in  most  cases  liable  to  pay  interest  (vsurce). 
(D.  xxii.  1.) 
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Tit.  XXVI.  DE  MANDATO. 


Mandatum  contrabitur  quinque 
modis:  si  ve  sua  tan  turn  gratia  aliqnis 
tabi  m audit,  sivc  sua  et  tua,  give 
aliens  tantum.  sire  sua  et  aliens, 
sire  tua  et  aliena;  at  si  tua  tantum 
gratia  mandatum  sit,  supervacuum 
est,  et  ob  id  nulla  obligatio  nec 
mandati  inter  vos  actio  nasc.tur. 


The  contract  of  mandate'isformed 
in  live  modes;  according  as  a man- 
dator gives  you  anything  for  his 
benefit  only,  or  for  his  benefit  and  for 
yours;  or  for  the  l>enefit  of  a third 
person  only,  or  for  his  benefit  and 
that  of  a third  person,  or  for  your 
benefit  and  that  of  a third  person. 
A mandate  made  for  your  benefit 
only  is  useless,  and  does  not  produce 
between  you  any  obligation  or  action 
mandati. 


D.  xvii.  1.2. 


In  the  theory  of  Roman  law  one  person  could  not  represent 
another.  The  person  who  actually  made  the  contract,  who 
uttered  the  binding  words,  or  went,  through  the  binding 
formalities,  was  the  only  legal  contractor;  he  alone  could  sue 
and  be  sued.  The  law  would  not  take  notice  that  it  was 
really  in  behalf  of  another  that  he  made  the  contract. 

But  a friend  on  whom  reliance  could  be  placed  might  be 
persuaded  to  make  the  contract  in  his  own  name.  Honour  and 
friendship  would  then  effect  what  the  law  would  not  compel. 
This  friend  would  give  up  all  that  he  gained  by  the  contract 
to  the  person  at  whose  request  he  entered  into  it.  The  promise 
to  perform  this  act  of  friendship  was  given,  in  the  old  times  of 
Roman  manners,  with  an  appropriate  formality.  The  person 
really  interested  took  the  friend  by  the  right  hand,  and  told 
him  that  he  placed  in  his  hand  the  trust  he  was  anxious  to 
have  discharged.  The  trust,  or  commission  itself,  was  hence 
called  mandatum  (maim  datum).  Plautus  thus  describes 
the  ceremony.  {Captiv.  ii.  3.) 

Ttnd. — Hate  per  dexteram  tuam,  te  dextera  retinens  manu, 
Obsecro,  infidelior  mihi  ne  fuas,  quam  ego  sum  tibu 
Tu  hoc  age,  tn  mihi  herus  nunc  es,  tu  patromis,  tu  pater, 
Tibi  convmendo  spes  opesque  meas. 

Ph. — Mandavisti  satis. 
The  execution  of  a mandatum  was  thus  a discharge  of  an 
office  of  friendship.  Originem  ex  offixio  atque  amicitia 
truhit.  (D.  xvii.  1,  1.  4.)  And  it  never  lost  the  traces  of 
its  origin.  It  was  always  necessarily  gratuitous ; the  mait- 
daiarius,  i.e.  the  person  charged  with  the  mandatum,  was 
obliged  to  bestow  on  it  the  care  of  the  most  diligent  pater- 
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familiae,  i.  e.  the  greatest  possible  (C.  iv.  35.  13),  and  if  he 
failed  to  discharge  the  trust,  and  was  condemned  in  an  actio 
mamlati,,  he  was  stamped  with  infamy.  (D.  iii.  2.  1.) 

When  the  introduction  of  the  praetorian  system  furnished  a 
method  by  which  every  equitable  claim  could  be  enforced, 
friends  who  entered  into  such  au  agreement  were  obliged  to 
discharge  their  reciprocal  duties.  The  praetor,  by  the  actio 
mandati  directa  given  to  the  mandator,  compelled  the  man- 
datarius  to  account  for  all  he  received,  and  to  pay  over  the 
profits,  and  by  the  actio  mandati  contraria  given  to  the 
maniUdarius,  compelled  the  mandator  (i.e.  the  person  who 
requested  the  favour)  to  reimburse,  with  interest,  the  man- 
datarius  for  all  expenses  incurred,  to  indemnify  him  for  all 
losses,  and  to  free  him  from  all  obligation  contracted  in  the 
execution  of  the  mandate. 

The  prmtorian  law  went  a great  step  further,  by  allowing  the 
mandator  to  bring  equitable  actions  against,  and  to  be  sued 
by,  the  third  party,  with  whom  the  mandatarii is  contracted. 
Whatever  direct  actions  the  mandatariue  would  properly 
have  brought  or  was  liable  to,  the  mandator  was  allowed  to 
bring  or  was  liable  to,  in  their  equitable  form.  As,  for  in- 
stance, where  the  mandatarius  would  have  brought  a con- 
dictio,  or  au  actio  empti  or  venditi,  the  mandator  was  allowed 
to  bring  a condictio  utilis,  or  an  actio  utilis  empti,  or  venditi. 
(D.  iii.  5.  31.)  In  the  case  of  a special  mandate,  these 
actions  were  allowed,  as  of  course;  in  the  case  of  a general 
mandate,  only  when  the  mandator  had  no  other  way  of  pro- 
tecting his  interests,  a mandate  being  termed  special  when 
one  man  charged  another  with  the  execution  of  one  or  more 
particular  things,  and  general  when  he  asked  him  to  represent 
him  in  all  his  affairs.  (D.  xvii.  1.  10.  5.) 

There  were  some  acts,  of  a solemn  character,  in  which  one 
citizen  could,  at  no  time  of  Roman  law,  act  for  another,  such 
as  bringing  any  of  the  legis  actiones,  mancipation,  making 
testaments,  or  the  cretio  or  aditio  of  an  inheritance.  But  it 
must  be  remarked  that,  apart  from  the  prastorian  enforcement 
of  claims  arising  out  of  a mandatum,  there  were  some  excep- 
tions to  the  rule  that  one  man  could  not  represent  another. 
The  civil  law,  indeed,  never  permitted  it.  but  the  pnetorian 
system,  in  some  instances,  expressly  recognized  the  interven- 
tion of  an  agent.  Thus,  a cognitor  was  allowed  to  conduct  a 
suit  on  behalf  of  another  (see  Bk.  iv.  Tit  10),  and  an  agent 
was  permitted  by  the  edict  to  be  appointed  in  carrying  on 
trading  operations  before  the  mandatum  received  its  full 
legal  force.  (See  Bk.  iv.  Tit  7.) 
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1.  MandantU  tan  turn  gratia  in-  1.  A mandate  is  made  for  the  bene- 

tJ'rvenit  mandatum.  veluti  si  quia  fit  of  the  mandator  only;  if,  for  in- 
tibi  mandet  ut  negotia  ejus  gereres,  stance,  any  one  gives  you  a mandate 
vel  ut  fundum  ei  emetes,  vel  ut  pro  to  transact  his  business,  to  buy  an 
eo  sponderes.  estate  for  him,  or  to  become  surety 

for  him. 

D.  xvii.  1.  2.  1. 

This  is  the  usual  case  of  a mandatum.  Justinian  employs 
here,  it  may  be  remarked,  the  word  sponderes,  although 
s -ponsores  no  longer  existed.  (See  Tit.  20.) 

2.  Tun  et  mandantis,  veluti  si  2.  A mandate  is  made  for  your 

mandet  tibi,utpecuniam  sub  usuris  benefit  and  that  of  the  mandator;  if, 
crederes  ei  qui  in  rem  ipsius  mutu-  for  instauce,  he  gives  a mandate  to 
aretur;  autsi,  volente  to  agere  cum  you  to  lend  money  at  interest  to  a 
eo  ex  tidejussoria  causa,  tibi  man-  person  who  borrows  it  for  the  pur- 
det  ut  cum  reo  agas  pcriculo  man-  poses  of  the  mandator;  or  if,  when 
dantis,  vel  ut  ipsiuspericulo  stipu-  you  are  about  to  sue  him  as  a fide- 
leris  ab  eo  quern  tibi  deleget  in  id  ju*sor,  he  gives  you  a mandate  to  sue 
quod  tibi  debuerat.  the  principal  at  his  risk,  or  to  stipu- 

late at  his  risk  for  something  owed 
by  him  to  you,  from  a person  whom 
he  appoints  as  his  substitute. 

D.  xvii.  1.  2.  4 ; D.  xvii.  1.  46.  7,  8. 

Yolente  te  agere  cum  eo  ex  fidejussoria  causa.  Under  the 
law  anterior  to  Justinian,  the  creditor  could  sue  either  the 
debtor  or  the  fidejussor,  but  not  both.  If  he  proposed  to  sue 
the  latter,  the  fidejussor  might  give  him  a mandatum  to  sue 
the  debtor,  and  then,  if  the  creditor  did  so,  the  Julejussor 
would  be  freed  from  any  obligation  as  fidejussor,  but  would 
be  bound  as  mandator;  and  thus  the  mandate  would  be  for 
the  benefit  of  the  fidejussor,  because  he  would  be  sued  after 
the  principal,  and  for  the  benefit  of  the  creditor,  because  he 
could  sue  the  principal  first  and  then  the  surety  in  his  quality 
of  mandator,  whereas  he  could  not  ordinarily  sue  both  the 
principal  and  the  surety,  but  was  obliged  to  make  bis  choice 
between  them.  This  could  not  be  of  any  use  after  Justinian 
had  decided  that  the  principal  debtor  should  be  sued  first,  and 
then,  if  there  was  any  deficiency,  the  fidejussor.  (See  Tit.  20.  4.) 

Ab  eo  quem  tibi  deleget.  The  debtor  points  out  to  the 
creditor  a third  person  who  owes  the  debtor  a sum  equal  to 
his  debt  to  the  creditor ; and  asks  the  creditor  to  stipulate 
with  this  third  person  for  payment  of  the  amount  due  from 
the  debtor.  If  the  third  person  does  not  pay,  the  debtor  is 
held  responsible  as  mandator.  The  creditor  thus  benefits, 
as  he  has  two  persons  to  sue,  and  the  debtor  benefits,  because 
he  employs  his  creditor  to  collect  a debt  due  to  him. 
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3.  Aliena  autem  causaintervenit  3.  A mandate  is  made  for  the  bene- 

mandatum,  veluti  si  tibi  mandet  ut  fit  of  a third  person;  if,  for  example, 
Titii  negotia  gereres,  vel  ut  Titio  the  mandator  bids  vou  manage  the 
fundum  emeres,  vel  ut  pro  Titio  affairs  of  Titius,  or  buy  an  e.-tate  for 
sponderes.  Titius,  or  become  surety  for  Titius. 

D.  xvii.  1.  2.  2. 

Here,  as  the  mandator  has  no  interest  in  the  affair,  no 
ground  for  action  can  arise  against  him  until  the  execution  of 
the  mandate.  The  mandatarius  has  an  action  to  indemnify 
himself,  and  the  mandator  one  to  make  the  mandatarius 
account. 

4.  Stia  et  aliens,  veluti  si  de  4.  Amandateis  made  for  the  bene- 

communibus  suis  et  Titii  negotiis  fit  of  the  mandator  and  of  a third 
jjerendis  tibi  mandet,  vel  ut  sibi  et  person,  if,  for  example,  the  mandator 
Titio  fundum  emeres,  vel  ut  pro  eo  gives  you  a mandate  to  manageaftairs 
et  Titio  sponderes.  common  to  himself  and  Titius,  or  to 

buy  an  estate  for  himself  and  Titius, 
or  to  become  surety  for  himself  and 
Titius. 

D.  xvii.  1.  2,  3. 

5.  Tua  et  aliena,  veluti  si  tibi  6.  A mandate  is  made  for  your 

mandet  ut  Titio  sub  usuriscrederes;  benefit  and  for  that  of  a third  person, 
quod  si  ut  sine  usuris  crederes,  ali-  if, for  instance,  the  mandator  bids  you 
ena  tantum  gratia  intercedit  man-  to  lend  money  at  interest  to  Titius. 
datum.  Were  the  money  lent  without  in- 

terest, the  mandate  would  be  only 
for  the  benefit  of  a third  person. 

D.  xvii.  1.  2.  6. 


6.  Tua  gratia  intervenit  manda- 
tum,  veluti  si  tibi  mandet  ut  peeu- 
nias  tua*  in  emptiones  potius  prse- 
diorum  colloce9,quamfceneres;  vel 
ex  diverso,  ut  foenoies  potius  quant 
in  emptiones  pnediorum  colloces. 
Cujus  generis  mandatum,  magis 
consilium  est  quant  mandatum,  et 
ob  id  non  est  obligatorium;  quia 
nemo  ex  consilio  obligator,  etiamsi 
non  expediat  ei  cui  dabitur,  cum  li- 
berum cuique  sit  apud  se  explorers 
an  expediat  consilium.  Itaque  si 
otiosam  pecuniam  tlomi  tehabentem 
hortatus  fueiit  aliquis  ut  rent  ali- 
quant emeres,  vel  cam  oredorea, 
quamvis  non  expediat  tibi  earn 
emisse  vel  credidisse,  non  tauten  tibi 
mandati  tenetor.  Et  adeo  htec  ita 
sunt,  ut  qiucsitum  sit  an  mandati 
teneatur.qui  mnnduvit  tibi  ut  pecu- 
niam Titio  fcenerares?  sed  obtinuit 
Sabini  sententia,  obligatorium  esse 


0.  A mandate  is  made  for  your 
benefit  only, if, for  example,  the  man- 
dator bids  you  invest  your  money  in 
the  purchase  of  land  rather  than  put 
it  out  to  interest,  or,  vice  versa.  Such 
a mandate  is  rather  a piece  of  advice 
than  a mandate,  and  consequently  is 
not  obligatory,  as  no  one  is  bound  bv 
giving  advice,  although  it  be  not 
judicious,  as  eachmavjudge  forhim- 
eelf  what  the  worth  of  the  advice  is. 
If,  therefore,  you  have  a sum  of 
money  lying  idle  in  your  house,  end 
any  one  advises  you  to  make  a pur- 
chase with  it,  or  put  itout  to  interest, 
although  it  may  not  be  advantageous 
to  you  to  have  made  this  purchase, 
or  to  have  lent  your  money,  yet  your 
adviser  is  not  bound  by  an  action 
mandati.  So  much  so,  that  it  has 
been  questioned  whether  a person  is 
bound  by  this  action  who  has  given 
you  a mandate  to  lend  your  money  at 
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in  hoc  casu  mandatum,  quia  non  interest  to  Titius.  But  the  opinion 
aliter  Titio  credulities,  quuin  si  ti hi  of  Sabinius  has  prevailed,  that  such  a 
mandatum  esset.  mandate  is  obligatory,  as  you  would 

not  have  lent  your  money  to  Titius 
unless  the  mandate  had  been  given. 

Gai.  iii.  150 ; IX  xvii.  1.  2.  0. 

It  was  ft  very  narrow  line  which  divided  the  expression  of 
a mere  opinion  advising  another  person  to  do  a thing,  and 
such  a request  to  him  to  do  it  as  involved  the  responsibilities 
of  a mandatum.  Everything  depended  on  the  intention  of 
the  parties.  The  question  was,  did  the  person  who  expressed 
the  opinion,  or  made  the  request,  mean  to  say  that,  if  the 
opinion  would  not  be  adopted,  or  the  request  granted,  unless 
he  made  himself  responsible  for  the  consequences,  he  was 
willing  to  become  responsible?  If  he  did  mean  this,  he  was 
treated  as  a mandator. 

A mandator  stood  in  this  and  similar  cases  almost  exactly 
in  the  place  of  a fidejussor.  Accordingly,  in  the  Digest,  and 
the  Code,  the  two  are  treated  of  under  the  same  head,  de 
fitly  ussorib  us  et  mandatoribus.  For  the  mandate  was  an 
intercessio,  i.e.  a mode  in  which  a third  party  steps  in  be- 
tween two  others  as  a surety  for  one  of  them,  and  was  subject 
to  the  general  rules  common  to  accessory  contracts,  such 
as  the  prohibition  of  the  senat us-consultum  Velleianum, 
with  respect  to  women,  the  benefits  of  discussion,  of  division, 
if  there  were  more  than  one  mandator,  and  of  cession  of 
actions.  (See  Tit.  20. 4.) 

But  the  mandatum  being  a distinct,  and  not  an  accessory 
contract,  it  was,  in  some  parts,  distinguished  from  a fide- 
jussio.  The  action  brought  by  the  mandUitarius  against  the 
mandator  did  not  free  the  debtor.  Justinian,  however,  by 
a constitution  (0.  viii.  41,  28),  planed  fidejussors#  on  the 
same  footing  in  this  respect.  Secondly,  the  payment  by  the 
mandator  of  the  sum  due  did  not  free  the  debtor.  (D.  xvii. 
1.  28.)  Lastly,  if  the  mandator  paid  the  sum,  he  could 
compel  the  mandatarius  to  transfer  to  him,  after  the  pay- 
ment, all  his  actions  against  the  debtor.  (D.  xliv.  3.  76.) 

7.  Illud  quoqtie  mandatum  non  7.  A mandate,  again,  ia  not  obli- 
eat  obligatorinm,quod  contra bonog  gatorv  which  ia  contrary  to  boni  mo~ 
mores  eat,  veluti  si  Titius  de  furto  res;  aa,  fur  instance,  it' Titius  gives 
aut  de  damno  l'aeiendo,  aut  de  iu-  you  a mandate  to  commit  a theft,  or 
juria  facienda  tibi  mandet;  licet  do  a harm  or  injury;  although  you 
enim  poenam  istius  facti  nomine  pay  the  penalty  of  what  you  may 
praestiteris,  nou  tauten  ulhuu  habes  do,  you  have  not  in  such  a case  an 
ad  vers  us  Titium  actionem.  action  against  Titius. 

Gai.  iii.  167;  D.  xvii  1.22.  6. 
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8.  Is  qui  exequitur  mandatum, 
non  debet  excedere  tinem  mandati : 
nt  ecce,  si  quis  usque  ad  centum 
aureos  mandavcrit  tibi  ut  funduin 
eineres,  vel  ut  pro  Titio  sponderes, 
neque  pluris  eniere  debes,  neque  in 
amplioreni  pecuniam  fidejubere; 
alioquin  non  habcbis  cum  eo  man- 
dati  actionem,  adeo  quidem  ut  Sa- 
bino  et  Cassio  placuerit,  etiamsi 
usque  ad  centum  aureos  cum  eo 
ngore  velis,  inutiliter  te  acturum. 
Ui  versa;  schoheauctoresrecte  usque 
ad  centum  aureos  te  acturum  exis- 
tiniant,  qute  sententia  sane  belli  ju- 
nior cst.  Quod  si  minoris  emeris, 
babebis  scilicet  cum  eo  actionem  ; 
quantum  qui  mandat  utsibi  centum 
aureoruui  fundus  emeretur,  is  uti- 
que  mandasse  intelligitur  ut  miuo- 
ris,  si  possit,  emeretur. 


8.  A mandatary  must  not  exceed 
the  limits  of  the  mandate;  for  in- 
stance, if  a mandator  bids  you  buy 
land  or  become  surety  forTitius  up  to 
the  amount  of  a hundred  anrei.  you 
must  not  exceed  this  sum  in  making 
the  purchase  or  becoming  surety, 
otherwise  you  will  not  have  an  action 
mandati ; so  much  so,  that  Sabinas 
and  Cassius  thought  that  even  if  you 
limitedyour  action  toabundred  aurei, 
you  would  bring  it  in  vain.  The 
authors  of  the  opposite  school  think 
that  you  may  rightly  bring  an  action 
limited  to  a hundred  aurei,  and  this 
opinion  is  doubtless  the  more  favour- 
aide.  If  you  lay  out  less  on  the  pur- 
chase, you  can  certainly  bring  an 
action  against  the  mandator ; for  a 
person  who  gives  a mandate  that  an 
estate  shall  be  bought  for  him  at  the 
ptice  of  a hundred  aurei.  is  under- 
stood to  mean  that  it  should  be 
bought  for  less  if  possible. 


Oil.  iiLlCl ; D.  xvii.1.8.  2 ; II.  xvii.  1.  4,  6. 


Qui  excessit,  aliud  quid  facere  videtur.  (D.  xvii.  1.  5.) 
Sabinus,  in  giving  the  opinion  mentioned  in  the  text,  insisted 
very  rigorously  on  the  effect  of  the  thing  done  being  aliud 
quid. 

9.  Reete  quoquc  mandatum  con-  9.  The  mandate,  although  validly 
tractum,  si  dum  adhuc  integra  res  formed,  is  extinguished,  if  before  it 
sit,  revocatum  fuerit,  evauescit.  bos  been  executed  it  is  revoked. 

Gai.  iii.  159. 


10.  Item  si  adhuc  integro  man- 
date mors  nlterius  interveuiat,  id 
est,  vel  ejus  qui  mnndaverit,  vel 
illiua  qui  mandatum  susceperit, 
solvitur  mandatum  ; sed  utilitatis 
causa  receptum  est,  si  eo  mortuo 
qui  tibi  mandavernt,  tu  ignorans 
eum  decessisseexocutusfueris  man- 
dutum,  posse  te  agere  mandati  ac- 
tione  ; alioquin  justa  etpiobabilis 
ignorantia  tibi  damnum  alferet.  Et 
huic  simile  est  quod  placuit,  si  debi- 
tores  manumisso  dispensatoreTitii 
per  ignorantiam  liberto  solverint, 
liberari  eos;  cum  alioquin  stricta 
juris  ratione  non  possent  liberari, 
uiaalii  solvissentquam  cui  solvere 
ebuerint. 


Gai. 


10.  A mandate  is  also  extinguished, 
if,  before  it  is  executed,  the  mandator 
or  mandatary  dies.  But  motives  of 
convenience  have  given  rise  to  the 
decision,  that  if,  alter  the  death  of 
the  mandatary,  you,  in  ignorance  of 
his  decease,  execute  the  mandate, 
you  may  bring  an  action  mandati : 
otherwisoyou  would  be  prejudiced  by 
what  was  allowable  and  nntural  igno- 
rance. Similarly  it  has  been  decided 
that,  if  debtors  make  a payment  to 
the  steward  of  Titius,  after  be  haa 
been  enfrsnehisud,  in  ignorance  of 
his  enfranchisement,  they  are  freed 
from  their  obligation,  although,  in 
strict  law,  they  could  not  be  freed,  ns 
they  have  made  the  payment  to  a 
person  other  than  him  lowborn  they 
ought  to  have  made  it. 
iii.  100. 
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Manumisso.  It  would  be  the  same  if  the  slave  had  not 
been  enfranchised,  but  had  been  sold,  or  had  his  office  of 
dispensator  taken  from  him,  without  the  knowledge  of  the 
debtors.  (D.  xlvi.  3.  51.) 


11.  Mandatum  non  suscipere  c«i- 
libet  liberum  est,  susceptmn  autcm 
consummandum  eat,  aut  quampri- 
mum  renuntiandum,  utper  semet- 
ipauin  aut  per  aliurn  eamdem  reni 
mandator  exequatur ; narn  nisi  ita 
renuntiatur  ut  integTa  causa  man- 
datori  reservetur  eamdem  rem  ex- 
plicandi,  nihilominua  mandati  actio 
locum  babet,  nisi  justa  causa  inter- 
cessit  aut  non  renuntiandi  aut  in- 
teinpestive  renuntiandi. 


11.  Every  one  is  free  to  refuse  ac- 
cepting a mandate,  but  if  it  is  once 
accepted,  it  must  be  executed,  or  else 
renounced  soon  enough  to  permit  the 
mandator  executing  it  himself  or 
through  another.  For,  unless  the 
renunciation  is  made  so  that  the 
mandator  is  still  in  a position  to  do 
this,  an  action  mandati  may  be 
brought  in  spite  of  the  renunciation 
of  the  mandatary,  unless  some  good 
reason  has  prevented  him  makingthe 
renunoiaLion,  or  making  it  within  a 
proper  time. 


D.  xvii.  1.  22.  11. 


Nisi  justa  causa.  For  example,  a sudden  and  serious  ill- 
ness, a deadly  enmity  springing  up  between  the  mandator 
and  the  mandatarius,  or  the  insolvency  of  the  former.  (D. 
xvii.  1.  23.) 

12.  Mandatum  et  in  diem  dif-  12.  A mandate  may  be  made  to 
feni,  et  sub  conditione  fieri  potest  take  effect  from  a particular  time,  or 

may  be  made  conditionally. 

D.  xvii.  1.  1.  3. 


13.  Insumma,  sciendum  est  man- 
datum,  nisi  gratuitum  sit,  in  aliam 
formsm  negotii  eadere,  nam  mer- 
cede  constituta  incipit  locatio  et 
conductio  esse.  Et,  ut  generaliter 
dixerimus,  quibus  casibussine  mer- 
cede  suscepto  officio  mandati  aut 
depositi  contraliitur  negotiant,  iis 
casibus  intervenientemercede  loca- 
tio et  conductio  cnntrahi  intelli- 
gitur;  et  ideo  si  fulloni  polienda 
curnndave  vestimenta  dederis,  aut 
aarcinatori  sart  ienda,  nulla  mercede 
constituta  neque  promissa,  mandati 
competit  actio. 


13.  Lastly,  it  may  be  observed, 
that  unless  a mandate  is  gratuitous, 
it  will  take  the  form  of  some  other 
contract,  for,  if  a price  is  fixed  on,  it 
is  a contract  letting  to  hire.  And 
generally  we  may  say,  that  in  every 
case  in  which,  whenever  the  duty 
being  undertaken  without  pay,  there 
is  a contract  of  mandate  or  deposit, 
in  every  such  case,  if  pay  is  received, 
the  contract,  is  one  of  letting  to  hire. 
If,  therefore,  a person  gives  his 
clothes  to  a fuller  to  be  cleaned,  or 
to  a tailor  to  be  mended,  without  any 
pay  being  agreed  on  or  promised,  an 
action  mandati  may  be  brought. 


Gai.  ii  162 ; D.  xvii  1.  1.  4. 


Although  the  execution  of  the  mandatum  was  necessarily 
gratuitous,  yet,  without  making  the  contract  a locatio  con- 
ductio, a mandator  might  offer  a reward  to  the  mandatarius. 
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not  exactly  in  payment  of,  but  in  gratitude  for,  his  services. 
Such  a recompense  was  called  a honorarium,  a term  that  was 
especially  applied  to  the  recompense  offered  to  those  who 
exercised  the  liberal  professions,  such  as  philosophers,  rheto- 
ricians, physicians,  advocates,  &c.  These  honoraria  could 
not  be  made  the  subject  of  an  action ; but  the  magistrate, 
praetor,  or  presses  of  the  province  pronounced  extra  ordinem 
(see  Introd.  sec.  108)  whether  they  were  due  and  what  was 
the  proper  amount.  (D.  L.  13.  1.) 


Tit.  XXVIL  DE  OBLIGATIONIBUS  QUASI  EX 
CONTRACTU. 

Post  genera  contractura  ennme-  Having  enumerated  the  different 
rata,  dispicianius  etinm  de  iis  obli-  hinds  of  contracts,  let  us  treat  of 
gationibua  qute  non  proprie  quidein  those  obligations  which  do  notspring, 
ex  contractu  nasci  intelliguntur;  properly  speaking,  from  a contract, 
aed  tamen,  qnia  non  ex  mnleficio  out  yet,  ns  they  do  not  take  their 
substantiain  capiunt,  quasi  ex  con-  origin  from  a delict,  seem  to  arise,  as 
tractu  nasci  viaentur.  it  were,  from  a contract. 

If  obligations  were  to  be  considered  as  always  arising  either 
ex  contractu,  or  ex  delicto,  one  man  could  only  be  bound  to 
another  in  one  of  two  ways  ; either  by  a mutual  exercise  of 
will  he  had  entered  into  an  agreement  with  him,  or  he  had 
done  him  some  injury  which  he  ought  to  repair.  But  there 
were  many  instances  in  which  justice  required  that  be  should 
be  considered  bound,  where  no  contract  had  been  made,  and 
where  nothing  to  which  the  law  gave  the  technical  term  of 
delictum  had  been  committed.  Such  cases,  however,  if  sepa- 
rately examined,  would  approach  more  nearly  either  to  an 
obligatio  e contractu  or  to  one  e delicto.  If  it  more  nearly 
resembled  the  former,  the  binding  tie  was  called  an  obligatio 
quasi  e contractu  ; if  the  latter,  it  was  called  an  obiujatio 
quasi  e delicto.  (See  Introd.  sec.  87.) 

The  leading  distinction  between  obligations  e contractu  and 
those  quasi  e contractu  is,  that  in  the  former  one  person 
chooses  to  bind  himself  to  another,  in  the  latter  he  is  placed 
in  such  circumstances  that  he  is  thereby  bound  to  another. 
To  take,  for  instance,  the  examples  given  in  the  Title:  if  I 
take  upon  me  the  management  of  my  neighbour’s  affairs, 
become  tutor,  have  things  in  common  with  others  who  are  yet 
not  my  partners,  accept  an  inheritance,  or  receive  money  not 
due  to  me,  the  mere  fact  of  my  so  conducting  myself  imposes 
on  me  certain  duties  which  the  law  will  force  me  to  fulfil.  Of 
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course,  if  I make  an  express  agreement  in  any  of  these  cases, 
I am  then  bound  by  the  agreement,  and  not  by  the  circum- 
stances of  my  position.  It  is  only  in  the  absence  of  any 
agreement  that  I am  bound  by  an  obligatio  quasi  e contractu. 
An  obligatio  quasi  e contractu  does  not  rest  on  any  contract 
at  all ; it  rests  on  a fact  or  event,  but  there  is  an  analogy 
between  a contract  and  the  kind  of  fact  or  events  which  give 
rise  to  an  obligatio  quasi  e contractu , for  they  both  create 
rights  in  personam..  (See  Austin,  Province  of  Jurisprudence 
Determined,  Appendix  xl.) 


1.  Igitur  cum  quia  absent  is  ne- 
gotia  ges.se rit,  ultro  citroque  inter 
eoa  noseuntur  actiones  qute  appel- 
lantur  neyotiorum  gestorum  ; sed 
domino  quidem  rei  geslie  ndversus 
euin  qui  gesait,  directa  couipetit 
actio,  negotiorum  mil  cm  gestori 
contraria.  Quas  ex  nullo  contractu 
proprie  nasci  mauifeatum  cst ; 
quippe  ita  naseuntur  Utie  actiones, 
si  sine  mandate  quisque  alienis  ne- 
gotiis  gerendis  se  oblulerit,  ex  qua 
causa  u quorum  ncgolia  gesta  fue- 
rint,  etiain  ignorantes  obiigantur. 
Idque  utilitatis  causa  reception  est, 
neabsentiumquisubita  festinatinne 
coacti.  nulli  deumndata  negotiorum 
Biiorum  administrationc,  peregre 
prefect!  essent,  deaererentur  ne- 
gotia : qnie  sane  nemo  curalurus 
esset,si  de  eo  quod  quia  impendisset, 
nullam  habilurus  e»«*t  actionem. 
Sicut  autem  in  qui  utiliter  gesserit 
negniia,  liabet  obligatum  douiinum 
negotiorum  ita  et  Contra  ist*-  quo- 
que  tenetur  ut  administrationis  ra- 
tionem  redilat : quoensu  ad  exnctis- 
simam  quisque  diligentiam  compel- 
lilur  reddere  mtiouem,  nec  sutiicit 
taleiu  diligentiam  aiibibuisse  qtia- 
lem  suis  rebus  adhibcre  soleret,  si 
mndn  alius  diligentior  eoinmodius 
administraturus  eseet  negotia. 


1.  Thus,  if  a person  has  managed 
the  affairs  of  another  in  his  absence, 
they  have  reciprocally  actions  twyo- 
tiururn  yedorum , the  action  belonging 
to  the  owner  against  him  who  lias 
managed  his  affairs,  being  an  actio 
direct  a,  and  the  action  given  to  this 
person  against  thu  owner  being  an 
aiiio  contraria.  It  is  evident  that 
these  actions  cannot  properly  be  said 
to  arise  from  a contract,  for  they 
arise  only  when  one  person  has,  with- 
out receiving  a mandate,  taken  upon 
himself  the  management*)!  theaffairs 
of  another,  and  consequently  those 
whose  affairs  are  thus  managed,  are 
bound  bv  an  obligation,  even  without 
their  knowing  it.  It  is  from  motives 
of  convenience  that  this  has  been  ad- 
mitted, to  prevent  the  entire  neglect 
of  the  affairs  of  absent  persons,  who 
may  be  forced  to  depart  in  haste, 
without  having  entrusted  the  ma- 
nagement to  any  one ; and  certainly 
no  one  would  pay  any  attention  to 
them,  unless  he  could  recover  by 
action  any  expenses  he  might  be  put 
to.  On  the  other  hand,  just  as  lie 
who  lias  advantageously  managed  the 
affairs  of  another,  makes  this  person 
liable  to  him  by  an  obligation,  so  he 
himself  is  hound  to  render  an  ac- 
count of  his  management.  And  the 
standard  which  he  is  bound  loobserve 
in  rendering  an  account,  is  that  of 
the  most  exact  diligence,  nor  is  it 
Biiflicient  that  he  should  use  such 
diligence  as  he  employs  in  the  ma- 
nagement of  his  own  affairs,  that  is, 
if  it  is  possible  a person  of  greater 
diligence  could  manage  the  affairs  of 
the  absent  person  better. 


D.  iii.  6.  2 ; D.  xliv.  7.  6;  C.  ii.  18.  20. 


Digitized  by  Google 


LIB.  III.  TIT.  XXVII. 


477 


Etiam  ignorantes.  If  the  owners  had  known  of  the  part 
taken  in  the  management  of  their  affairs,  there  would  have 
been  a mandatum  taciturn. 


2.  Tutores  quoque  qui  tutelic  ju- 
dieio  tenentur,  non  proprie  ex  ('on- 
tractu  obligati  intelligunturf  nullum 
enira  negoiium  inter  tutorein  et  pu- 
pilluni  contrahitur)  ; sed  qni.i  sane 
non  ex  mnleticio  tenentur,  quasi  ex 
contractu  teneri  videntur.  Et  hoc 
autem  casu  mutuse  sunt  actiones: 
non  tantum  enim  pupillus  cum 
tutors  habet  tutelie  ac  tionem,  sed 
excontrario  tutor  cum  pupillobabet 
contrarian!  tutelie,  si  cel  impendent 
aliquid  in  rem  pupilli,  vel  pro  eo 
fuerit  obligatus,  aut  rem  suain  cre- 
ditoribus  ejus  obligaverit 


2.  Tutors,  again,  who  are  liable  to 
the  action  tutelie , are  not,  properly 
speaking,  bound  bv  a contract,  for 
there  is  no  contract  made  between 
the  tutor  and  the  pupil,  but  as  they 
are  certainly  not  bound  by  a del'ct, 
they  seem  to  be  bound  quasi  e.r  con- 
tractu. In  this  case,  too,  there  are 
reciprocal  action*,  for  not  only  has 
the  pupil  an  action  tutelie  against  the 
tutor,  but,  in  his  turn,  the  tutor  has 
an  actio  contraria  tutchc  against  the 
pupil,  if  he  has  incurred  any  ex- 
penses in  managing  the  pupil’s  pro- 
perty, or  has  entered  into  an  obli- 
gation for  him,  or  given  his  own 
property  as  security  to  the  pupil’s 
creditors. 


D.  xliv.  7.  5.  1. 


We  should  add  here  the  corresponding  case  of  the  curator. 

His  negotiorum  gestio  did  not  give  rise  to  a special  action, 
but  to  the  action  negotiorum  geetorum  contraria , which  lie 
could  avail  himself  of  to  reimburse  himself  for  all  reasonable 
expenses.  (D.  iii.  5.  3.  5.) 

Quasi  ex  contractu  teneri  videntur.  The  exact  translation 
would  be,  ‘ seem  to  be  bound  by  a tie  analogous  to  that  by 
which  persons  are  bound  under  contracts ; ’ but  as  this  is  too 
long  a phrase  to  repeat  every  time  the  words  quasi  ex  con- 
tractu occur,  the  Latin  has  been  retained  in  the  translation. 


3.  Item  si  inter  aliqtios  com- 
munis sit  res  sine  societate,  veluti 
quod  pariter  eis  legata  donatave 
esset,  et  alter  eorum  alteri  ideo 
teneatur  com  muni  dividundo  ju- 
dicio,  quod  solus  fructus  ex  ea  re 
perceperit,  aut  quod  socius  ejus 
solus  in  earn  rem  necessarias  im- 
pensas  fecerit,  non  intelligitur  prn- 
prie  ex  contractu  obligatus,  quippe 
nihil  inter se  contraxerunt;  sed  quia 
non  ex  maleticio  tenetur,  quasi  ex 
contractu  teneri  videtur. 


3.  So,  again,  if  a thing  is  common 
to  two  or  more  persons,  wiihout  there 
being  any  partnership  between  them, 
as.  lor  instance,  if  they  have  received 
a joint  le.acy  or  gift,  and  one  of  them 
is  liable  to  the  other  by  an  action 
commimi  iliviiluiulo.  because  he  alone 
has  enjoyed  the  fruits  of  the  thing, 
or  because  the  other  has  incurred 
expenses  necessary  lor  the  thing,  he 
cannot  be  said  to  be  bound  hv  a con- 
tract, for  no  contract  has  been  made; 
but  ns  he  is  not  hound  bv  a delict,  ho 
is  said  to  be  bound  by  something 
analogous  to  a contract. 


D.  xvii.  2.  31.  34. 


Necessarias  impensas.  Useful  expenses,  and  not  merely 
necessary  ones,  could  be  recovered.  (D.  x.  3.  6.  3.) 
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4.  Idem  juris  est  de  eo  qui  cohe-  4.  It  is  the  same  with  regard  to  a 

redi  siio  familbc  erciscunda;  judicio  person  who  is  bound  to  his  heir  by 
ex  his  causis  obligatua  est.  on  action  famitia  ercitcunda. 

D.  xvii.  2.  34. 

The  actio  familiar  erciscundoc  was  that  by  which  any  one 
/ceres  applied  to  the  judge  to  make  a fair  division  of  the  in- 
heritance. 

5.  Ileres  qunque  legatorum  no-  6.  The  heir,  too,  is  not  bound  to 
mine  non  propria  ex  contractu  obli-  the  legatee  by  a contract,  fur  the 
gatus  intelligitur  (neque  enim  cum  legatee  cannot  be  said  to  have  made 
herede,  neque  cum  defuncto  nllum  a contract  with  the  heir  or  with  the 
negotium  legatariusgessisse  proprie  deceased  ; and  vet,  as  the  heir  is  not 
dici  potest);  ct  tamen  quia  ex  male-  bound  by  a delict,  he  seems  to  be 
licio  non  est  obligatos  lieres,  quasi  bound  yuan'  ex  contractu. 

ex  contractu  debere  intelligitur. 

D.  xlir.  7.  5.  2. 


The  circumstance  of  accepting  the  inheritance  imposed  on 
the  heir  the  obligation  of  carrying  out  the  testator’s  wishes, 
and  this  he  was  compelled  to  do  by  the  actio  ex  testamento. 
If  a particular  thing  were  given  as  a legacy,  the  legatee  would 
also  be  able  to  bring  a vindicatio , and  might  exercise  his 
choice  between  the  personal  and  the  real  action. 


0.  Item  is  cui  quis  per  errorem 
non  debitum  solvit,  quasi  ex  con- 
tractu debere  videtur.  Ideo  eniin 
non  intelligitur  proprie  ex  contractu 
obligatos,  lit  si  certiorem  rationem 
sequarnur,magis(ut  supra  dixim  us) 
ex  distractu  quam  ex  contractu  pos- 
sit  dici  obligatus  esse : nam  qui 
solvendi  animopecuniam  dat,  in  hoc 
dare  videtur  ut  distrahnt  potius 
negotium,  quam  contrahat ; sed 
tamen  perinae  is  qui  accepit  obli- 
gntur,  ac  si  mutuum  illi  daretur,  et 
ideo  condictione  tenetur. 

D.  xliv 


6.  A person  to  whom  money  not 
due  has  been  paid  by  mistake,  is 
bound  y uaei  ex  contractu.  For  so  far 
is  he  from  being  bound  by  a contract, 
that,  to  reason  strictly,  we  may  say, 
as  we  have  said  before,  that  he  is 
bound  rather  by  (he  dissolution  than 
by  the  formation  of  a contract ; for  a 
payment  is  generally  made  to  dis- 
solve, not  to  form,  a contract ; and 
yet  he  who  receives  it  in  the  case 
we  have  mentioned  is  bound  exactly 
as  if  it  had  been  given  him  as  a 
mutuum,  and  is  therefore  liable  to  a 
condictio. 

7.  8.  3. 


If  the  person  who  paid  what  was  not  due  was  one  who,  like 
a pupil  or  madman,  had  not  legally  the  power  of  passing  the 
property  in  what  he  gave,  no  property  in  the  thing  paid  passed 
by  the  transfer,  and  the  tutor  or  curator  recovered  it  by  a vin- 
dicatio, unless  the  thing  ceased  to  exist,  and  then  recourse 
was  had  to  a condictio  indebiti ; but  if  he  had  this  power,  the 
property  was  transferred  by  the  delivery,  and  he  could  not 
recover  the  thing  itself  but  could  only  bring  a condictio,  in 
which  he  claimed  that  the  defendant  should  re-transfer  the 
thing,  given  in  payment  ( dare  oportere.) 
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If  a person  knowingly  made  a payment  not  due,  he  could 
not  recover  what  he  paid,  as  the  payment  was  treated  as  a 
gift ; nor  could  he,  if  he  paid  what  was  naturally,  though  not 
legally,  due. 

The  word  * pay,’  ‘ aolvo ,’  must  be  taken  in  a much  more 
extended  sense  than  the  payment  of  money.  It  must  be  con- 
sidered as  including  anything  given  to  or  done  for  another. 


7.  Ex  quibiisdnni  tamen  causis 
icpeti  non  potest  quod  per  errorem 
non  debitum  solutura  sit ; namque 
detinierunt  veteres,  ex  quibus  causis 
inficiando  lis  crescit,  ex  iis  causis 
non  debitum  solutum  repeti  non 
posse,  veluti  ex  lege  Aquilia,  item 
ex  legato.  Quod  veteres  quidetn  in 
iis  legatis  locum  habere  voluerunt, 
quae  oerta  constituta  per  damna- 
tionem  cuicumque  legate  fuerant. 
Nostra  autem  constitutio,  cum 
unam  naturam  omnibus  legatis  et 
tideicommissis  indulsit,  hujusmodi 
augmentum  in  omnibus  legatis  et 
tideicommissis  extendi  voluit;  sed 
non  omnibus  legatariis  prmbuit.sed 
tantummodo  in  iis  legatis  et  tidei- 
commissis quae  sacroaanctis  tcclesiis 
et  ceteris  venembilibus  locis,  qu® 
religionis  vel  pietatis  intuitu  bono- 
riticantur,  derelicta  sunt.  Qu®,  si 
indebita  solvantur,  non  repetuntur. 


7.  In  some  cases,  however,  money 
paid  by  mistake  cannot  be  recovered; 
the  ancients  have  decided  that  this  is 
so,  in  cases  in  which  tlie  amount 
recovered  is  doubled  if  the  liability  is 
denied;  as,  for  instance,  in  actions 
brought  underthe  lex  Aquilin, or  with 
respect  to  a legacy.  The  rule  was 
only  applied  by  the  ancients,  in  the 
case  of  legacies,  where  a lixed  sum 
was  given  per  damnutionem.  But  our 
constitution,  which  lias  placed  all 
legacies  and  Jideicommitm  on  the 
same  footing,  lias  extended  to  all 
the  effect  of  denial  in  doubling  tlie 
amount  required.  It  has  not,  Iiow- 
ever,  given  it  in  behalf  of  all  lega- 
tees, but  only  in  the  case  of  legacies 
and  Jldeicommuia  left  to  churches 
and  other  holy  places ; such  legacies, 
although  paid  when  not  due,  cannot 
be  recovered. 


Gar.  ii.  283 ; iv.  9.  171;  C.  iv.  5.  4 ; C.  1.  2.  23. 


In  all  cases  where  by  denying  his  liability  the  person  liable 
might  have  an  increased  amount  ultimately  recovered  against 
him,  it  was  considered  that  paying  the  thing  for  which  he  was, 
or  for  which  he  thought  himself,  liable,  was  but  a mode  of 
escaping  from  paying  a penalty,  and  that  it  was  paid  in  order 
to  attain  security.  If,  therefore,  it  was  discovered  that  the 
thing  need  not  have  been  paid,  yet,  as  the  person  who  paid  it 
had  paid  it  to  purchase  security,  he  could  not  recover  it  back. 

Nostra  constitutio.  This  constitution  is  not  to  be  found  in 
the  Code,  but  we  have  provisions  in  the  Code  bearing  on  the 
subject.  (See  C.  vi.  43.  2.  1-3.) 

Ceteris  venerabilihus  locis.  Such,  for  instance,  as  monaste- 
ries, asylums  for  strangers,  orphans,  the  aged,  &c.  (C.  L 2.  23.) 
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Tit.  XXVIII.  PER  QITAS  PERSONAS  NOBIS 
OBLIGATIO  ACQUIRITUR. 

Expositis  gcneribusobligationum  After  having  gone  through  the 
qtue  ex  contractu  vel  quasi  ex  con-  different  kinds  of  obligations  which 
traetu  nascuntur,  admonendi  sumus  arise  from  a contract,  or  arista  quasi  ex 
acquiri  nobis,  non  solum  pernosmet-  contractu , we  raav  observe  that  we 
ipsos,  sed  etiam  per  eas  personas  may  acquire  an  obligation,  not  only 
quae  in  nostra  potentate  sunt,  veluti  by  ourselves,  but  also  by  those  who 
per  servoset  lilios  nostros:  ut  tainen  are  in  our  power,  as  our  slaves  or 
quod  per  servos  quidein  nobisaequi-  children.  But  there  is  this  distinc- 
ritur,  totum  nostrum  tint ; quod  tion  in  acquiring  bv  slaves  or  by 
autem  per  liberos  quos  in  potentate  children,  that  what  is  acquired  for  us 
hubemus,  ex  obligations  merit  ac-  by  our  slaves  is  entirely  ours,  while 
quisituiH,  hoc  dividatur  secundum  the  benetit  of  the  obligation  acquired 
imaginem  rerum  proprietatis  et  by  ourchildren  isdivided  in  thesame 
uansfructus  quam  nostra  discrevit  wav  as  our  constitution  has  laid  down 
constitutio : ut  quod  ab  actions  with  respect  to  the  ownership  and 
commodum  perveniat,  hujus  usuin-  usufruct  of  things.  Thus,  of  all  that 
fruetum  quidein  babeat  pater,  pro-  is  gained  by  an  action,  the  fatherwill 
prietas  autem  filio  servetur,  scilicet  have  the  usufruct,  and  the  ownership 
patre  actionem  movente  secundum  will  be  reserved  for  the  son,  that  is  to 
novellte  nostne  constitutionis  divi-  sav,  when  the  action  is  brought  by 
Bionem.  the  father  in  conformity  with  what  is 

laid  down  by  our  new  constitution. 

Gai.  iii.  163 ; C.  vi.  61.  8.  3. 

By  acquiring  an  obligation  is  meant  that  we  become 
creditors,  and  have  a right  to  the  action  necessary  to  enforce 
the  obligation. 

As  to  the  division  of  the  usufruct  and  ownership,  see  Bk. 
ii.  Tit.  9.  1.  It  is  the  object  of  the  obligation,  it  may  lie 
observed,  not  the  obligation  itself,  that  is  thus  divided  between 
the  father  and  the  son.  Only  the  father  could  bring  the 
action  to  enforce  the  obligation.  (C.  vi.  61.  1.  3.) 

1.  Item  per  liberos  homines  et  1.  An  obligation  is  also  acquired 

alienos  servos  quos  bona  fide  possi-  fur  us  by  freemen,  and  by  slaves  be- 
demus,acquiritur nobis;  sed  tsnturn  longing  to  others,  whom  we  possess 
ex  duabus  causia,  id  est,  si  quid  ex  bona  fide,  but  only  in  two  cases, 
operibus  suis  vel  ex  re  nostra  acqui-  namely,  when  it  arises  from  their 
runt.  labours,  or  from  something  belong- 

ing to  us. 

Gai.  iii.  164. 

See  Bk.  ii.  Tit.  9.  4. 

2.  Pereum  quoque  servum  in  quo  2.  It  is  equally  acquired  for  us  in 
usumfructum  vel  usum  habemus,  the  same  two  cases  bv  a slave  of 
similiter  ex  duabus  istis  causis  whom  we  have  the  usufruct  or  use. 
nobis  acquiritur. 

Gai.  iii.  16o ; D.  vii.  8.  14. 
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See  Bk.  ii.  Tit-.  9.  4. 

In  the  case  of  a slave  of  whom  we  have  only  the  use,  we  cau 
only  acquire  when  the  two  cases  unite,  i.e.  when  his  labour  is 
expended  on  something  that  is  our  property,  for  we  cannot 
derive  any  benefit  from  his  labour  expended  elsewhere. 

3.  Communem  servum  pro  domi-  3.  A slave  held  in  common,  un- 
nica  parte  dominis  aoquirere  certum  doubtedly  acquires  for  bis  different 
est,  excepto  eo  quod  uni  nominatim  masters  in  proportion  to  their  iuter- 
stipulando  aut  per  traditioaem  ae-  ests  in  him,  excepting  that,  in  stipu- 
cipiendo,  illi  soli  acqilirit:  veluti  lating  or  receiving  by  tradition  for 
cum  ita  atipulatur,  Titio  domino  one  only,  whom  he  mentions  by 
meo  dare  spondes?  Sed  si  unius  name,  he  acquires  only  for  this  one  ; 
domini  jussu  servus  fuerit  stipu-  for  instance,  if  ho  stipulates  thus, 
latus, licet antea dubitabatur,tamon  ‘Do  you  engage  to  give  to  Titiua 
post  nostrum  decisionem  res  expo-  my  master?’  But  if  the  slave  has 
dita  est,  ut  illi  tantum  acquirat  qui  stipulated  bv  order  of  one  master 
hoc  ei  facere  j ussit,  ut  supra  dictum  only,  in  spite  of  former  doubts,  there 
est.  is  no  question  since  our  constitution, 

but  that  he  acquires,  as  we  have 
already  said,  for  him  alone  who  has 
given  him  the  order. 

Gai.  iii.  167;  C.  iv.  27.  3. 


Tit.  XXIX.  QUIBUS  MODIS  OBLIGATIO  TOLLITUR. 

Tollitur  autem  omnia  obligatio  Every  obligation  is  dissolved  by 
solutione  ejus  quod  debetur,  vel  si  the  payment  of  the  thing  due,  or  of 
quis  consentiente  creditors  aliud  somethingelse  given  in  its  place  with 
pro  alio  solverit.  Nec  tamen  in-  the  consent  of  the  creditor.  And  it 
terest  quia  solvat,  utrum  ipse  qui  makes  no  difference  whether  it  is  the 
debct,  an  alius  pro  eo;  liberatur  creditor  himself  who  pays,  or  some 
euim  et  aliu  solvents,  sive  sciente  one  else  for  him : for  the  debtor  is 
debitore  sive  ignorante  vel  invito  freed  from  the  obligation, if  payment 
solutio  fiat.  Item  si  reus  solverit,  is  made  by  a third  person,  and  that 
etiam  ii  qui  pro  eo  intervenerunt,  either  with  or  without  the  know- 
libersntur.  Idem  ex  contrario  con-  ledge  of  the  debtor,  or  even  against 
tingit,  si  fidejussor  solvent;  non  his  will.  If  the  debtor  pays,  all 
enim  solus  ipse  liberatur,  sed  etiam  those  who  have  become  surety  for 
reus.  him  are  thereby  freed,  just  as  if  a 

surety  pay,  not  only  he  himself  is 
freed,  but  the  principal  is  freed  also. 
Gai.  iii.  168 ; D.  xlvi.  3. 53 ; D.  xlvi.  3. 38. 2 ; D.  xlvi.  3.  43 ; D.  xlvl  1. 60. 

We  now  pass  to  considering  how  an  obligation  once  formed 
may  be  dissolved.  Solvere,  to  unloose,  dissolve  the  tie,  is  the 
appropriate  term  for  the  process,  in  whatever  way  it  may  he 
accomplished — Solutionis  va  lium  pertinet  ad  omnem  libera- 
tionem  quoquo  modo  factam  (D.  xivii.  3.  54) — although  most 
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generally  applied  to  the  payment  of  money,  as  the  mode  by 
which  contracts  are  usually  terminated.  It  is  by  a slight  ex- 
tension of  the  strict  use  of  the  word  that  a person  was  said 
not  solvere  obliqationem,  but  solvere  rem  or  pecuniam. 

The  civil  law,  which  imposed  forms  on  the  formation  of  a 
contract,  imposed  corresponding  forms  on  its  dissolution.  And 
when  these  were  fulfilled,  the  debtor  was  said  to  be  freed  from 
his  obligation  ‘ipso  jure.'  In  later  times,  in  cases  where  these 
forms  had  not  been  gone  through,  but  yet  equity  demanded 
that  the  debtor  should  be  considered  free,  the  praetor  allowed 
him  to  repel,  by  an  exception,  the  creditor  who  sued  him ; 
and  it  has  thence  been  said,  4 obligatio  aut  ipso  jure,  aut 
per  exeeptionem  toUitur.' 

Of  course,  in  every  stage  of  the  law,  payment  put  an  end  to 
the  contract.  The  claims  of  the  contracting  parties  were  satis- 
fied, and  nothing  more  remained  to  be  done.  But,  supposing 
pa3'ment  were  not  made,  but  one  of  the  parties  was  willing  to 
release  the  other,  or  one  party  coidd  claim,  for  some  reason,  to 
be  released,  certain  forms  had  been  entered  into,  which  could 
not  be  made  of  no  effect  by  the  mere  consent  of  the  parties. 
Such  forms  were  too  solemn  in  the  eyes  of  the  law  to  lose  their 
power  unless  other  forms  equally  solemn  were  gone  through. 
Accordingly,  in  every  case  where  no  real  payment  was  made, 
there  was  what  Gains  calls  an  imaqinaria  solutio,  varying  in 
the  method  in  which  it  was  made  according  to  the  forms  with 
which  the  contract  had  been  formed. 

If,  for  instance,  thecontracthadbeen  formed  perceset  lilrram , 
not  less  than  five  witnesses  and  a libripensv/ere  called  together. 
The  debtor  struck  the  scale  with  a piece  of  money  and  gave  it 
to  the  creditor  in  the  name  of  the  whole  sum  owing.  (Gai.  iii. 
174.)  This  form  was  also  adopted  in  cases  where  payment  of 
a legacy  given  per  damnationem  was  remitted,  probably  be- 
cause the  testament  was  itself  supposed  to  be  made  per  ces  et 
librnm ; and  also  in  cases  where  payment  of  money  due  by  a 
judicial  sentence  was  remitted,  probably  because  the  most  formal 
mode  of  imaginary  payment  was  adopted  when  the  money  was 
due  in  a way  which  the  law  considered  as  specially  solemn. 
(Gai.  iii.  175.)  This  form  of  imaginary  payment  was  also 
applicable  wherever  anything  certain  of  those  things  which 
‘pondcre,  numero,  mensurave  constant ’ was  due. 

If  the  contract  had  been  made  * verbis,’  the  debtor  asked 
the  creditor  if  he  held  what  wa  due,  as  received,  ‘ Quod  eq o 
tibi  promisi,  habesne  acceptum  ? ’ The  creditor  answered  that 
he  did, 4 Habeo.’  The  creditor  was  said,  ‘ acceptum  ferre ,’ 
and  the  process  was  called  ‘acce  tilatio.'  (See  next  paragr.) 
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If  the  contract  had  been  made  ‘Uteri#,’  the  debtor  probably 
entered  on  his  tabula}  the  expenditure  ( expensilatio ) of  the 
sum  due,  with  the  consent  of  the  creditor,  but  we  cannot  learn 
anything  from  Gaius  on  the  subject. 

If  the  contract  had  been  made  re,  the  mere  return  of  the 
thing  was  a sufficient  sign  that  the  contract  was  at  an  end. 
There  was  a visible  act,  and  the  whole  object  of  the  forms  by 
which  contracts  were  made  and  dissolved,  was  to  substitute 
visible  acts  for  mere  expressions  of  consent.  Where  the  con- 
tract as  belonging  to  the  jus  gentium,  could  be  made  merety 
by  consent,  it  could  also  be  dissolved  by  consent.  (See 
paragr.  4.) 

1.  Item  per  ncceptilationem  tolli-  1.  An  obligation  is  also  put  an  end 
tur  obligatio.  Est  autem  accep-  to  by  aceeptilation.  This  is  an  ima- 
tilatio  imnginaria  solutio : quod  ginary  payment,  for  if  Titius  wishes 
enim  exverborum  obligations  Titio  to  remit  payment  of  that  which  is 
debetur,  id  si  velit  Titius  remittere,  due  to  him  by  a verbal  contract,  he 
poterit  sic  fieri  lit  patiatur  htec  can  do  so  by  permitting  the  debtor 
verba  debitorem  dicere,  Quod  ego  to  put  to  him  the  following  question, 
tibi  promisi  habesne  acceptum ? et  ‘Do  you  acknowledge  to  have  re- 
Titius  respondeat,  Habeo.  Sed  et  eeived  that  which  I promised  you?’ 
Gnoce  potest  acceptum  fieri,  dum-  Titius  then  answering,  ‘ I do.’  The 
mode  sic  fiat,  ut  Latinis  verbis  acknowledgment  may  also  be  made 
Bolet:  Si<vapia  ro<ra;  in  corresponding  Greek  words,  lx*K 

t A aptov,  Quo  genere,  ut  diximus,  Xafioiv  Stjvtipui  Totra;  In 

tantum  esc  solvuntur  obligationes  this  way  verbal  contracts  are  dis- 
quae  ex  verbis  consistunt,  non  etiam  solved,  but  not  contracts  made  in 
csetene : consentaneum  enim  visum  other  ways : it  seemed  natural  that 
est,  verbis  factam  obligationem  aliis  au  obligation  formed  by  wordsshould 
posso  verbis  dissolvi.  Sed  et  id  quod  be  dissolved  by  words;  but  anything 
alia  ex  causa  debetur,  potest  in  due  by  any  other  kind  of  contract 
atipulationem  deduci  et  per  accep-  may  bo  made  the  subject  of  a stipu- 
tilationem  dissolvi.  Sicut  autem  lation,  and  the  debtor  bo  freed  by 
quod  debetur,  pro  parte  recto  sol-  aceeptilation.  And  as  part  of  a debt 
vitur,  ita  in  partem  debit!  accep-  may  be  paid,  so  uecoptitation  may  be 
tilatio  fieri  potest.  made  of  a part  only. 

Gai.  iii.  100,  170.  172;  D.  xlvi.  4.  8.  4;  D.  xlvi.  4.0. 

Properly  the  acceptilaiio  only  operated  as  a release  when 
the  contract  had  been  made  verbis,  but  it  was  held,  in  all  cases, 
to  contain  by  implication  a pact  or  agreement  not  to  sue,  and, 
therefore,  an  exceptio  could  be  grounded  on  it  to  repel  the 
creditor  who  had  entered  into  it.  Si  acceptilaiio  inutilis fuit, 
tacita  pactione  id  acturus  videtur,  ne  peteretur.  (D.  ii.  14. 
27.  9.)  The  jurists,  however,  found  a means  of  making  the 
acceptilatio  extend  to  every  kind  of  contract.  It  was  looked 
on  as  a stipulation  which  operated  as  a novation  of  the  old 
contract,  that  is,  which  did  away  with  the  former  contract, 
and  substituted  a new  one  in  its  place. 
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2.  Astipulation  has  been  invented, 
commonly  called  the  Aquilian,  by 
which  every  obligation,  whatever 
may  be  the  thing  it  concerns,  is  put 
into  the  form  of  a stipulation,  and 
afterwards  dissolved  by  acceptila- 
tinn.  This  Aquilian  stipulation  ef- 
fects a novation  of  all  obligations, 
and  was  framed  in  the  following 
terms  by  ( Jallus  Aquilius : — ‘ What- 
ever for  any  cause  vou  are  or  shall 
he  bound  to  give  or  do  for  me,  either 
now  or  at  a future  day,  everything 
for  which  I have  or  shall  have 
ngainst  you,  actions,  personal  or 
real,  or  right  to  have  recourse  to 
the  «i iranrdiuarta  judicia  of  the  ma- 
gistrate ; everything  of  mine  which 
you  have,  hold,  or  possess,  or  which 
you  only  do  not  pwsess  through 
some  wilful  fault  of  your  own,  what- 
ever shall  be  the  value  of  all  these 
things,'  so  much  Aldus  Agerius 
stipulated  should  he  given  him  in 
money,  and  Numerius  Negidius  en- 
gaged to  give  it : on  the  other  hand, 
Numerius  Negidius  put  to  Aulus 
Agerius  the  question,  ‘All  that  I 
have  promised  you  to-day  by  the 
Aquilian  stipulation,  do  you  ac- 
knowledge it  as  received  ? ’ and 
Aulus  Agerius  answered  that  he 
did  acknowledge  it. 

D.  ii.  15.4;  D.  xlvi.  4.  18.1. 

This  Aquilius  Galina  was  the  friend  of  Cicero,  whose  col- 
league he  was  in  the  pradorship.  (b.o.  65.)  He  was  the  pupil 
of  Mucius,  and  the  teacher  of  Sulpicius,  and  is  mentioned  in 
the  Digest  ( 1.  2.  2.  42)  as  of  great* authority  with  the  people. 
He  is  said  to  have  devised  a means  by  which  posthumi  sui 
might  he  instituted  (D.  xxviii.  2.  29)  ; and  Cicero  informs  us 
that  he  was  also  the  author  of  certain  formulas  in  the  actions 
of  theft.  (De  Off.  iii.  14.) 

We  may  remark  with  what  care  and  forethought  Aquilius 
Gallus  has  made  his  formula  applicable  to  all  possible  cases. 

‘ Causa  ' is  the  general  expression.  ‘ Oportet,  oportebit ' 
embrace  the  present  and  the  future.  * Pncsens  in  diemve  ' 
(most  texts  add,  ‘ aut  sub  conditione')  refer  to  what  are 
termed  the  ‘modalities’  to  which  contracts  are  liable.  ‘Actio' 
is  the  ‘actio  in  personam;'  ‘ petitio'  is  the  ‘ actio  in  rem  ; ’ 

‘ persecut.io'  is  the  extraordinary  proceeding  before  a magis- 
trate; */ tabes'  refers  to  ‘ virulicatio  ; ’ ‘ tenes'  to  physical 
detention ; * possides  ’ to  civil  possession.  The  expression. 


2.  Est  prod  its  stipulatio  quae 
vulgo  Aquiliana  appellator,  per 
quam  stipulntionem  contingit  ut 
omnium  rerum  obligatio  in  stipu- 
lation deducatur,  et  ea  per  accep- 
tilationem  tollntur;  stipulatio  enim 
Aquiliann  novat  onines  obligatinnes, 
et  a Gallo  Aquilio  ita  composita 
est:  ‘Quicquid  te  mihi  ex  qna- 
cumque  causa  dare  facere  oportet 
oportebit,  pnescns  in  diemve,  qua- 
rutnque  return  mihi  tecum  actio, 
quaeque  adversus  te  petitio  vel  ad- 
versus  te  persecutio  est  eritve, 
quodve  tu  tneum  hsbes,  tenes  pos- 
i-idesve,  dolove  malo  fecisti  quo- 
minus  possideas : qusnti  quoeque 
earum,  rerun]  res  erit,’  tantam  pecu- 
niam  dari  stipulatus  est  Aulus 
Agerius;  spopundit  Numerius  Ne- 
gidiiis.  Item  ex  diverso  Numerius 
Negidius  interrogavit  Auliun  Age- 
rium:  ‘Quicquid  tibi  hodierno  die 
per  Aquilianani  stipulationem  spo- 
pnndi,  id  omne  habesne  acceptum  ?’ 
respondit  Aulus  Agerius : ‘ ilabeo, 
acceptumque  tuli.’ 
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‘ dolove  rrudo  fecisti  quominus  possidetis  ’ was  added  to  ex- 
press the  obligation  which  bound  a person  who  had  fraudulently 
destroyed  a thing  in  his  possession  to  prevent  the  owner 
reclaiming  it.  The  slipulatio  Aquiliana  was  equally  appli- 
cable if  the  object  was  to  effect  a novation  intended  to  operate 
as  the  foundation  of  a new  contract  to  be  really  fulfilled  by 
the  parties.  (D.  ii.  15.  2.  and  9.  2.) 


3.  Pneterea  novations  tollitur 
obligatio,  veluti  si  id  quod  tu  Cieio 
deboits,  a Titio  dari  stipulntus  sit; 
nam  interventu  novae  persona:  nova 
nascitur  obligatio  et  prinia  tollitur 
translate  in  posteriorem ; adeo  lit 
inteidum,  licet  posterior  slipulatio 
iuutilis  sit,  tauien  priniu  novation!* 
jure  tollatur,  veluti  si  id  quod  tu 
Titio  debebas,  a ptipillo  sine  tutoris 
auctoritate  stipulntus  fuerit.  Quo 
casu  res  amittilur,  nam  et  prior 
debitor  liberatur,  et  posterior  ob- 
ligatio nulla  est.  Nun  idem  juris 
est,si  a servo  quis  fuerit  stipulntus ; 
nam  tunc  prior  perinde  obligatos 
manet,  acst  postea  null  us  stipulntus 
fuisset.  Sell  si  eudem  persona  sit 
a qua  postea  stipuleris,  ita  demum 
novntio  fit,  si  quid  in  posteiiore 
stipulations  novt  sit,  forte  si  con- 
ditio aut  dies  ant  fidejussor  adji- 
cintur  aut  detrabatur.  Quod  autem 
diximus,  si  conditio  udjicialur  nova- 
tionem  fieri,  sic  intelligi  oportet  ut 
ita  dicain  factnm  novntionem  si 
conditio  extiterit:  alioquin  si  defe- 
cerit,  durat  prior  obligatio.  Sed 
cum  hoc  quiaem  inter  veteres  eon- 
stabat,  tunc  fieri  novationem  cum 
novandi  animo  in  seeundam  obli- 
gationem  itum  fuemt;  per  boc 
autein  dubium  Pint,  quaiido  no- 
vandi animo  videretur  hoc  fieri, 
et  quasdam  de  boc  prtcsump- 
tiones  alii  in  aliis  casibus  intrn- 
ducelmnt.  Ideo  nostra  proeessit 
constitutio  quse  apertissime  defini- 
vit,  tunc  solum  novatiunein  fieri 
quoticns  hoc  ipsum  inter  con- 
trahcntes  expressum  fuerit,  quod 
propter  novationem  prioris  obliga- 
tion is  convenerunt;  alioquin  manure 
et  pristinam  obligatiouem,  et  se- 
cundam  ei  aecedere,  ut  munent  ex 
utraque  causa  obligatio  secundum 


3.  An  obligation  is  nlso  dissolved 
by  novation,  as  for  instance,  if  Seius 
stipulates  from  Titius  for  that  which 
is  due  to  Seius  from  you.  For  by 
the  intervention  of  a new  debtor  a 
new  obligation  arises,  and  the  former 
obligation  is  extinguished  by  being 
transferred  into  the  latter ; so  much 
so,  that  it  may  happen,  that  although 
the  latter  stipulation  is  void,  yet  the 
former,  bv  the  effect  of  the  novation, 
ceases  to  exist;  as  for  instance,  if 
Titius  stipulates  from  a pupil  not 
authorized  by  his  tutor,  for  a debt 
due  to  Titius  from  you,  in  this  case 
Titius  loses  his  whole  claim,  for  the 
first  debtor  is  freed,  and  the  second 
obligation  is  void.  But  the  case  is 
different,  if  it  is  a slave  from  whom 
he  stipulates,  for  then  the  original 
debtor  remains  bound  as  if  the  sub- 
sequent stipulation  had  never  been 
made.  But  if  it  is  the  original  debtor 
himself  from  whom  you  make  the 
second  stipulation,  there  will  be  no 
novation,  unless  the  subsequent  sti- 
pulation contains  something  new,  ns 
for  instance,  the  addition  or  suppres- 
sion of  a condition,  a term,  or  a 
surety.  In  saying  that  if  a condition 
is  added  there  is  a novation,  we  must 
lie  understood  to  mean  that  the  nova- 
tion will  take  place  if  the  condition 
be  accomplished,  but  that  if  it  be  not 
accomplished,  the  former  obligation 
remains  binding.  The  ancients  were 
of  opinion  that  the  novation  only 
took  place  when  the  second  obliga- 
tion was  entered  into  for  the  purpose 
of  making  the  novation,  and  doubts 
consequently  arose  as  to  the  exist- 
ence of  this  intention,  and  different 
presumptions  were  laid  down  by 
those  who  treated  the  subject  ac- 
cording to  the  different  cases  they 
had  to  settle.  In  consequence,  our 
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constitution  was  published,  in  which 
it  was  clearly  decided  that  novation 
shall  only  take  place  when  the  con- 
tracting parties  have  expressly  de- 
clared that  their  object  in  making 
the  new  contract  is  to  extinguish  the 
old  one ; otherwise  the  former  obli- 
gation will  remain  binding,  while 
the  second  is  added  to  it?  so  that 
each  contract  will  give  nse  to  an 
obligation  still  in  force,  according  to 
the  provisions  of  our  constitution, 
which  may  be  more  fully  leamt  by 
reading  the  constitution  itself. 

Gai.  iii.  170,  177.  179 ; D.  xlvi.  2.  6.  8.  1,  and  foil. ; C.  viiL  41.  8. 

Novation  is  the  dissolution  of  one  obligation  by  the  forma- 
tion of  another.  Ulpian  says,  ‘ Novatio  eat  priori s debiti  in 
rdiam  obligationem  transfusio  atque  translatio:  hoc  est, 
cum  ex  praicedente  causa  ita  nova  comtituatur,  ut  prior 
jjerirnatur.  Xovatio  enim  a novo  nomen  accepit,  et  a nova 
obligations.  (I),  xlvi.  2.  1.) 

Although  every  kind  of  contract  could  be  superseded  by 
a novation,  it  was  not  every  kind  of  contract  that  could 
supersede  a contract  already  existing.  We  may,  in  fact,  say 
that  it  was  necessary  that  the  new  contract  should  be  a stipu- 
lation. No  other  mode  of  contracting  was  solemn  enough, 
in  the  eyes  of  the  law,  to  blot  out  an  existing  contract. 

It  was  necessary  that  the  obligation  superseded  should  be 
existing  at  the  time ; but  whether  it  were  civil,  praetorian,  or 
natural,  was  immaterial.  (D.  xlvi.  2.  1,2.)  And  it  was  also 
necessary  that  the  stipulation  which  superseded  it  should  be 
binding,  either  civilly  or  naturally.  In  the  text  we  have  two 
instances  of  contracts  which  are  not  binding,  owing  to  the  in- 
capacity of  the  parties,  one  made  with  a pupil,  and  one  with  a 
slave,  and  a distinction  is  drawn  between  them.  The  stipula- 
tion made  with  the  pupil  is  a stipulation,  though  only  one 
binding  naturally:  the  pupil  is  a Roman  citizen,  and  can  pro- 
nounce the  word  spondeo ; but  a stipulation  made  with  a slave, 
except  when  the  slave  speaks  merely  as  the  mouthpiece  of  his 
master,  is  no  stipulation  at  all.  The  slave  cannot  use  the 
words  of  the  formulary.  There  is  no  contract  verbis  to  super- 
sede the  existing  obligation. 

By  a novation  a new  debtor  might  be  substituted,  even  with- 
out the  consent  of  the  original  debtor.  If  it  were  done  with 
the  consent  of  the  original  debtor,  the  new  debtor  was  termed 
delegatus,  and  the  process  delegatio.  If  it  were  done  without 
his  consent,  the  new  debtor  was  termed  the  expromissor,  and 


nostrm  constitutional  dctinitionem, 
quam  licet  ex  ipsius  lectione  apcr- 
tius  cognoscere. 


Digitized  by  Google 


LIB.  HI.  TIT.  XXIX. 


487 


the  process,  ex  promise io ; but  these  terms,  expromissor  and 
expromissio,  were  also  used  in  a wider  sense,  as  implying  the 
new  debtor  aud  the  mode  of  contracting  generally,  without 
implying  that  the  consent  of  the  old  debtor  had  not  been 
given  to  the  substitution.  (D.  xiii.  7.  10.) 

Of  course,  if  both  parties  to  the  original  contract  were 
willing,  a new  creditor  could  be  substituted  as  well  as  a new 
debtor,  by  a novation. 

In  the  passage  of  Gaius  (iii.  177)  on  which  the  text  is 
based,  it  is  said  that  if  a sponsor  were  added,  there  was  a new 
contract.  This  was  because  a sponsor  was  obliged  to  be  a 
party  to  the  same  contract  as  his  principal ; and  so  after  the 
principal  had  made  his  contract,  no  sponsor  could  he  added  as 
a party  to  it ; but  a new  contract  was  necessary.  Sponsores 
being  obsolete,  Justinian  substitutes  fidejussor , although 
1ideju88ores  could  be  added  at  any  time. 

If  the  original  contract  were  made  in  any  other  way  than  a 
stipulation,  it  could  be  superseded  by  a stipulation  containing 
the  same  terms.  But  if  it  were  made  by  a stipulation,  then, 
unless  some  alteration  were  made  in  it,  the  new  stipulation 
would  be,  in  fact,  the  old  one,  and  there  could  be  no  novatio, 
unless  some  new  term  were  added.  But  suppose  a new  stipula- 
tion were  made  with  a condition  introduced  into  it,  was  the  old 
stipulation  extinguished  at  once  by  novation  ? The  text  lays 
down  the  general  principle  that  it  was  not  extinguished,  as  it  is 
said  in  the  Digest  (xlvi.  2.  14)  non  statim  fit  novatio,  sed  tunc 
demum  cum  conditio  extitcrit,  the  old  contract  endured  until 
the  condition  was  accomplished,  and  if  the  condition  failed  the 
old  contract  remained  binding.  But  some  of  the  jurists  said 
that  this  might  he  the  intention  of  the  parties  in  making  the 
second  contract,  or  it  might  not.  The  question  of  novation 
was  therefore  a question  of  the  intention  of  the  parties  in  each 
particular  case.  Justinian  decides  against  this,  and  lays  down 
in  the  text  that,  unless  the  parties  expressly  declare  it  to  be 
their  wish  that  the  first  contract  shall  be  extinguished  by  the 
second,  the  first  contract  shall  be  considered  as  subsisting. 

In  personal  actions  something  like  novation  took  place  at 
two  points  of  the  suit  (Gai.  iii.  180) — at  the  litis  contestatio 
(see  Introd.  paragr.  105),  and  when  judgment  had  been  given. 
After  the  litis  contestatio,  the  plaintiff  could  sue  in  a fresh 
action  on  what  was,  at  this  period  of  the  suit,  ascertained  to  be 
his  legal  position,  but  not  on  the  contract  itself.  After  judg- 
ment was  given,  he  could  sue  on  the  judgment.  But  all  the 
beneficial  accessories  of  the  original  contract  were  continued  on 
to  the  new — such,  for  instance,  as  pledges  given  in  security. 
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and  bo  this  juridical  novation  did  not,  like  novation  proper, 
quite  supersede  the  original  contract.  (D.  xlvi.  2.  29.) 


4.  Hoc  mnpliim,  e«  obligationes 
qua'  consensu  contrehunlur,  con- 
tnirift  voluntate  dissolvuntur ; nam 
si  Titius  et  Seius  inter  »e  cunsen- 
Bcrint,  ut  fundum  Tuactilanum 
emptum  Scius  ha  be  ret  centum  su- 
re* >rum,  deinde  re  nondum  secuta, 
id  est,  ncque  pretio  soluto  neque 
fundo  tradito,  placuerit  inter  eos  ut 
discedereturab  eaemptione  et  ven- 
ditione,  inticem  liberantur.  Idem 
est  in  eonductione  et  locatione,  et 
in  omnibus  contractibus  qui  ex 
consensu  descendunt 


4.  Those  obligations  which  are 
formed  by  consentalone,are  dissolved 
by  the  expression  of  a contrary  wish. 
If  Titius  and  Seius  have  agreed  that 
Seius  shall  purchase  an  estate  at 
Tusculum  for  a hundred  aurei,  and 
then,  before  the  contract  has  been 
executed,  that  is,  before  the  price 
has  been  paid,  or  delivery  made  of 
the  estate,  they  agree  to  abandon 
the  agreement  for  the  sale,  they  are 
mutually  freed  from  their  obligation. 
It  is  the  same  in  the  contract  of  let- 
ting to  hire,  and  in  all  other  contracts 
formed  by  consent  alone. 


D.  xlvi.  3.  80 ; D.  xviiL  6.  5.  I. 


This  paragraph  must  be  understood  with  the  limitation  that 
the  contract  could  only  be  rescinded  inteyris  omnibus,  i.e.  if 
each  party  could  possibly  be  placed  in  the  position  he  held  be- 
fore. The  text  rather  loosely  expresses  this,  by  ‘re  nondum 
secuta.'  If  all  things  were  not  Integra,  but  the  parties  agreed 
to  restore  them,  this  would  be  a new  contract  extinguishing 
the  old  contract  by’  novation,  not  an  extinction  of  the  contract 
by  mere  consent. 

There  were  other  modes  by  which  a contract  waR  dissolved, 
as,  if  the  subject  of  the  contract  being  a thing  certain  perished 
without  the  fault  of  any  party,  or  if  the  qualities  of  debtor 
and  creditor  were  united  in  the  same  person,  us,  for  instance,  if 
the  debtor  became  heir  of  the  creditor,  which  is  termed  covfu- 
sio,  or  if  one  debt  was  set  off  against  another  ( compensatio ), 
which,  however,  if  the  actions  proper  to  the  contract  were 
actions  stricti  juris,  would  only  give  rise  to  an  exception,  and 
not  to  an  extinction  of  the  contract:  in  actions  bonai  fidei, 
where  equitable  gronnds  of  defence  need  not  be  stated  in  the 
formula,  the  compensatio  would  be  necessarily  taken  notice  of, 
and  in  such  cases  the  contract  may  be  said  to  have  been  really 
put  an  end  to  by  the  compensatio.  And  there  were  also  many 
other  things  which,  although  they  left  the  contract  still  subsist- 
ing, prevented  an  action  being  brought  on  it.  These  will  be 
treated  of  in  the  next  Book  under  the  head  of  Exceptions. 
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Tit.  I.  DE  OBLIGATIONIBUS  QILE  EX  DELICTO 
NASCUNTUR. 

Cuinexpositum  sit  superiore  libro  As  we  have  treated  in  the  preced- 
de  obligHlionibiis  ex  contractu  et  ing  Book  of  obligations  arising  c.c 
qufsi  ex  contractu,  sequitur  ut  de  coiitrac'u  and  qua* i « contractu,  we 
obllgntionibiis  ex  imdeticio  dispicia-  have  now  to  inquire  into  obligations 
mus.  Sed  ilite  quidem,  ut  situ  loco  arising e.cmal< Jido.  Of  theobligations 
tnUidimus,  in  quatuor  genera  divi-  treated  ol  in  the  la«tl3ook,  there  were, 
duntur:  hie  vero  unius  generis  sunt;  as  we  have  said,  four  kinds;  of  those 
nan.  omnes  ex  re  nascuntur,  id  est,  we  are  now  to  treat  ot,  there  is  but 
ex  ipso  maleficio,  veiuti  ex  l'urto  aut  one  kind,  for  they  all  arise  from  the 
rapiia  aut  damno  aut  injuria.  thing,  that  is,  from  the  delict,  as, for 

example,  from  theft,  from  robbery, 
or  damage,  or  injury. 

Gai.  iii.  182 ; D.  xliv.  7.  4. 

This  part  of  the  Institutes  only  treats  of  delicta  so  far  as 
they  produce  obligations  and  are  the  grounds  of  private  actions. 
It  is  tot  the  evil  intent  which  makes  an  act  a delict.  Many 
acts  dine  with  evil  intent  are  excluded,  many  done  without  are 
included  in  the  number.  Those  acts  only  were  delicts  which 
had  been  characterized  and  provided  .against  as  such  by  the 
ancient  civil  legislation,  and  to  which  a particular  action  was 
attache!.  (See  Introd.  paragr.  88.)  In  this  and  the  three 
following  Titles  we  have  the  four  principal  kinds  of  delicts 
treated  >f,  viz.  furium,  vi  bona  rapta,  damni  injuria,  and 
injuria.  \ 

All  theobligations  attached  to  delicts  are  said  in  the  text 
nasci  ex  ft,  i.e.  from  the  evil  act  or  thing  done  ex  ipso  male- 
ficio, to  cOjtrast  them  with  the  various  modes  in  which  obli- 
gations e dntractu  are  formed. 

Ut  de  oiligationibue  ex  maleficio  dispiciamus.  Many 
texts  read,  ut  de  obligationibus  ex  maleficio , et  quasi  ex 
maleficio  dUqiciamus. 

\ 

\ 

\ 

\ 
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1.  Fill-turn  est  contrectatio  rei  1.  Theft  is  the  fraudulent  dealing 
fraudulosa,  vel  ipsius  rei,  vel  etiam  with  a tiling  itself,  with  its  use,  or 
usus ejus possessionisve : quod  lege  its  possession;  an  net  which  is  pro- 
naturali  prohibitum  est  admittere.  hibited  by  natural  law. 

D.  xlvii.  2.  1.  3. 

The  definition  of  theft  includes  the  terra  contrectatio  rei, 
to  show  that  evil  intent  is  not  sufficient ; there  must  be  an 
actual  touching  or  seizing  of  the  thing : fraudulosa,  to  show 
that  the  thing  must  he  seized  with  evil  intent,  and  rei,  usus, 
possessionis,  to  show  the  different  interests  in  a thing  that 
might  be  the  subject  of  theft.  It  might  seem  that  it  would 
have  made  the  definition  more  complete  to  have  said  contrec - 
tatio  rei  alienee.  Perhaps  the  word  alieiue  was  left  out  because 
it  was  quite  possible  that  the  dorainus  or  real  owner  of  a thing 
should  commit  a theft  in  taking  it  from  the  possessor,  as,  for 
instance,  in  the  case  of  a debtor  stealing  a thing  given  in 
pledge ; and  yet  the  res  was  scarcely  eilieua  to  the  dominus. 

Many  texts,  after  the  words  contrectatio  fraudulosa,  add 
hici'i  facieneli  gratia,  i.e.  with  a design  to  profit  by  the  act, 
whether  the  profit  be  that  of  gaining  a benefit  for  one’s  self,  or 
that  of  inflicting  an  in  jury  on  another.  These  words  are  found 
in  the  passage  of  the  Digest  (xlvii.  2.  1.  3),  from  which  this 
definition  of  theft  is  taken,  but  the  authority  of  the  manusciipts 
seems  against  admitting  them  here. 

Only  things  moveable  could  be  the  subject  of  theft.  (D. 
xlvii.  2.  25.) 

2.  Furtuni  autemvel  a furvo,  id  2.  The  word  furtum  comes  either 

est  nigro,  dictum  est,  quod  clam  et  from  furvum,  which  means  ‘ black,’ 
obscure  fit,  et  plerumque  nocte ; vel  because  it  is  committed  secretly,  and 
a fraude,  vel  a forendo,  id  est  aufe-  often  in  the  night;  or  from  fraus ; 
rendo,  vel  a Cineco  sermone,  qui  or  from  ferre , that  is,  ‘ takinf  away,' 
timpag  appellant  fures.  Inio  et  or  from  the  Greek  word  mean- 
Grteci  d-o  roC  ipiptiv  p<2pac  dixe-  ing  a thief,  which  again  cones  from 
runt.  tipuv,  to  carry  away. 

D.  xlvii.  2.  1. 

3.  Furtorum  autem  genera  duo  3.  Of  theft  there  are  -wo  kinds, 
sunt,  mauifestum  et  nec  mani-  theft  manifest  and  theft  not  moni- 
festum;  nam  conceptual  etoblntum  feat;  for  the  thefts  terned  coneep- 
species  potius  actionis  suut  furto  ium  aud  oblation  are  ratler  kinds  of 
cohierentes.quam  genera  furtorum,  actions  attaching  to  thet  than  kinds 
sicut  inferiusapporebit.  Manifestus  of  theft,  as  will  appea  below.  A 
fur  est,  quem  Grtoci  ii r'  nvrocupyi  manifest  thief  is  om  whom  the 
appellant,  nec  solum  is  qui  in  furto  Greeks  term  »>r'  m>rn$v»fy  being  not 
deprehenditur,  sed  etiam  is  qui  eo  only  one  taken  in  the  fact,  but  also 
loco  deprehenditur  quo  fit:  veluti  one  taken  in  the  pice  where  the 
qui  indomo  furtum  fecit,  et  nondum  theft  is  committed ; r»,  for  example, 
cgressusjamiamdeprehensnsfuerit;  before  he  has  passsl  through  the 
et  qui  in  oliveto  olivarum  nut  in  door  of  the  house  wiere  he  has  com- 
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vine1  to  u varum  furtum  fecit,  quarn- 
diu  in  oliveto  aut  vineto  fur  depre- 
henaus  sit.  Imo  ulterius  furtum 
manifostum  extendendum  est, 
quamdiu  earn  rem  fur  tenens 
visus  vel  deprehensus  fuerit,  sive 
in  publico  sive  in  private,  vel  a 
domino  vel  ab  alio,  antequam  eo 
perveneritquoperferreac  deponcre 
remdestinasset;  sed  sipertulit  quo 
destinavit,  tametsi  deprehendatur 
cum  re  furtiva,  non  est  manifestos 
fur.  Nec  manifestum  furtum  quid 
sit,exiis  quie  diximus  intelligitur; 
nam  quod  manifestum  non  est,  id 
scilicet  nec  manifestum  est. 


mitted  a tbeft,  or  in  a plantation  of 
olives,  or  a vineyard  where  he  has 
been  stealing-.  We  must  also  extend 
manifest  theft  to  the  case  of  a thief 
seen  or  seized  by  the  owner  or  any 
one  else  in  a public  or  private  place, 
while  still  holding  the  thing  he  has 
stolen,  before  he  has  reached  the 
place  where  he  meant  to  take  and 
deposit  it.  But  if  he  once  reaches 
hi9  destination,  although  he  is  after- 
wards taken  with  the  thing  stolen 
on  him,  he  is  not  a manifest  thief. 
What  we  mean  by  a not  manifest 
thief  may  be  gathered  from  what  we 
have  said,  for  a theft,  which  is  not  a 
manifest  theft,  is  a not  manifest 
theft. 


Gat.  iii.  183-185;  1).  xlvii.  2,  3 ; D.  xlvii.  2.  5,  pr.  and  1. 

The  distinction  between  furtum  manifestum  and  nec  mani- 
festum is  found  in  the  law  of  the  Twelve  Tables,  which  affixed 
to  a furtum' manifestum  the  penalty  of  death  if  committed  by 
a slave,  and  the  penalty  of  being  given  over  as  a slave  to  the 
person  injured  if  the  thefts  were  committed  by  a freeman ; and 
attached  to  a furtum  nec  manifestum  the  penalty  of  double 
the  value  of  the  thing  stolen,  whether  committed  by  a freeman 
or  a slave.  The  prtetor  retained  the  penalty  fixed  in  the  latter 
case,  but  in  the  former  altered  the  penalty  to  the  payment  of 
four  times  the  value  of  the  thing  stolen,  whether  the  theft  was 
committed  by  a slave  or  a freeman.  (Gai.  iii.  189.) 

Gaius  tells  us  that  the  jurists  were  divided  on  the  point  of 
what  it  was  that  constituted  a furtum  manifestum ; some 
thinking  the  thief  must  be  taken  in  the  act,  some  that  he  need 
only  be  taken  on  the  spot,  some  that  he  need  only  be  taken 
with  the  thing  stolen  on  him  before  he  had  transported  it  to 
its  destination  (this  is  the  opinion  received  in  the  text),  and 
some  that  time  and  place  were  immaterial  so  that  he  were 
taken  with  the  thing  stolen  on  him.  (Gai.  iii.  184.) 


4.  Conceptum  furtum  dicitur, cum 
apud  nliquem  testibus  prtesentibus 
furtiva  res  quresita  et  inventa  sit; 
nam  in  eum  propria  actio  constituta 
cst,quamvis  fur  non  sit,quiu  appel- 
lator concepti.  Oblatum  furtum  di- 
citur,cum  res  furtiva  ab  aliquo  tibi 
oblata  sit,  eaque  apud  to  conccp- 
ta  sit,  utique  si  ea  mente  tibi  data 
fuerit,  ut  apud  tepotius  quam  apud 
cum  qui  dedit,  conciperetur;  nam 
tibi  apud  quern  conceptasit,  propria 


4.  There  is  what  is  termed  ron- 
ceptum  furtum,  when  a thing  stolen 
has  been  sought  and  found  in  the 
resence  of  witnesses  in  anyr  one’s 
ouse,  for  although  this  person  may 
not  be  the  actual  thief,  no  is  liable 
to  a special  action  termed  concepti. 
There  is  what  is  termed  furtum  ob- 
latum,  if  a thing  stolen  has  been 
placed  in  your  bauds  and  thou  seized 
jn  your  house;  that  is,  if  the  person 
who  placed  it  in  your  hauds  did  so. 
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ad  versus  eum  qui  obtulit,  quamvis  that  it  might  be  found  rather  in  your 
fur  non  sit,  constitute  est  actio  quas  bouse  than  in  his.  For  you,  in 
appellator  oblati.  Est  etimn  pro-  whose  house  it  had  been  seized, 
hibiti  furti  aetio  adversus  eum,  qui  would  have  against  him  who  placed 
furtum  quaerere  teetibus  prceseuti-  it  in  your  hands,  although  he  were 
busvolentein  prohiboerit.  1’rieterea  not  the  actual  thief,  a special  action 
puma  constituitur  edicto  pra- Kiris  termed  oblati.  There  is  also  the 
per  actionem  furti  non  exhibit!,  ad-  action  prohibit!  furti  against  a person 
versus  eum  qui  furtivaui  rem  apud  who  prevents  another  who  wishes  to 
se  qua'aitaui  et  inventam  non  exhi-  seek  fora  thing  stolen  in  the  pre- 
buit.  tied  has  actiones,  id  est,  con-  sence  of  witnesses  ; there  is,  too,  by 
cepti  et  oblati  et  furti  prohibit!,  nec  means  of  the  action  furti  non  exhibiti, 
non  furti  non  exhibiti,  in  desue-  a penalty  provided  by  theediet  of  the 
tudinemabierunt:  cum  cnimrequi-  pator  against  a person  who  has  not 
sitio  rei  furliva:  hodie  secundum  produced  a thing  stolen  which  has 
veterem  observationeui  non  lit.me-  been  searched  for  and  found  in  his 
rito  ex  consequenliaetiam  priefatre  possession.  Ilut  these  actions,  cou- 
actioncs  ab  usu  ccmmuni  recesse-  cepti,  oblati,  furti  prohibiti,  and  furti 
runt,  cum  manifestissimum  est,  non  exhibiti,  have  fallen  into  disuse  ; 
quod  omnes  qui  seientes  rem  furti-  for  search  for  things  stolen  is  not 
vain  suscepennt  eteelaverint,  furti  now  made  according  to  the  ancient 
nec  manilesti  ubuuxii  sunt.  practice,  and  therefore  these  actions 

have  naturally  ceased  to  be  in  use,  as 
all  who  knowingly  have  received  and 
concealed  a thing  stolen  are  liable 
to  the  action  furti  nec  manifest!. 

Gai.  iii.  186-188. 

To  the  furtum  conceptum  and  the  furtum  oblatum  a 
penalty  of  triple  the  value  of  the  thing  stolen  was  affixed  by 
the  Twelve  Tables.  To  the  furtum  prohibitum,  not  noticed 
in  the  Twelve  Tables,  a penalty  of  quadruple  the  value  was 
affixed  by  the  praetor.  (Gai.  iii.  192.)  The  Twelve  Tables 
noticed  a kiud  of  furtum  conceptum  of  which  no  mention  is 
made  here ; it  was  called  furtum  lance  licioque  conceptum. 
The  searcher  entered  the  house  of  the  supposed  receiver, 
having  nothing  on  his  person  but  a cincture  (licium)  round 
his  waist,  and  a plate  ( lanx ) which  he  held  with  both  bis 
hands,  so  that  there  could  be  no  suspicion  that  he  bad  brought 
in  with  him  the  thing  supposed  to  be  stolen.  If  he  then 
found  the  thing  in  the  house,  the  receiver  was  punished  as  if 
he  had  committed  a furtum  manifeetum.  (Gai.  iii.  192.) 
This  mode  of  search  and  the  action  founded  on  it  were  sup- 
pressed by  the  lex  xEbutia.  (Aul.  Gell.  Nod.  Alt.  xvi.  10.) 
The  actions  furti  concej/ti,  oblati,  and  prohibiti,  were  still 
in  use  in  the  time  of  Gains. 

Ulpian  (D.  L.,  16.  13)  explains  the  meaning  of  the  word 
poena.  Pama  is  the  punishment  of  an  offence,  noxce  vindicta. 
It  is  contrasted  with  multa.  Poena  is  a punishment  imposed 
by  some  general  law,  affecting  possibly  the  caput  and  existi- 
matio  of  the  person  punished.  Multa  is  a fine,  a money 
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fine  in  later  law,  a fine  of  cattle  and  sheep  in  earlier  times 

( pecuaria ). 

6.  Plena  manifesti  furti,  quad-  5.  The  penalty  for  manifest  theft 
rupli  est,  tam  ex  servi  quani  ex  is  quadruple  the  value  of  the  thing 
liberi  persona ; nec  manifesti,  dupli.  stolen,  whether  the  thief  be  a slave 

or  a freeman ; that  for  theft  not 
manifest  is  double. 

Gai.  iii.  189,  190. 

0.  Furtum  autem  fit  non  solum  6.  It  is  theft,  not  only  when  any 
cum  quis  intercipiendi  causa  rem  one  takes  away  a thing  belonging  to 
alienamamovet,  Red  general  iter  cum  another,  in  order  to  appropriate  it, 
quis  alienam  rem  invito  domino  but  generally  when  any  one  deals 
contrectat.  Itaque,  sive  creditor  with  the  property  of  another  contrary 
pignore,  sive  is  apud  quern  res  de-  to  the  wishes  of  its  owner.  Thus, 
posita  est,  ea  re  utatur,  sive  is  qui  if  the  creditor  uses  the  thing  pledged 
retn  utendam  accepit,  in  alium  or  the  depositary  the  thingdeposited, 
UBum  earn  transferat  quam  eujus  or  the  usuarv  em  loys  the  thing  for 
gratia  ei  dataest. furtum committit:  another  purpose  than  thnt  for  which 

vcluti,  si  quis  argentum  utendum  it  is  given,  it  is  a theft ; for  example, 
acceperit  quasi  amicos  ad  ccenam  if  any  one  borrows  plate  on  the  pre- 
invitaturus,  et  id  peregre  secrim  tenee  of  intending  to  invite  friends  to 
tulerit,  ant  si  quis  eqmirn  gestandi  supper,  and  then  carries  it  away  with 
eausa  coinmodatum  sibi  longius  him  to  a distance,  or  if  any  one  hor- 
aliquo  duxerit.  Quod  veteres  scrip-  rows  a horse,  as  for  a ride,  and  takes 
serunt  de  eo  qui  in  aciem  equum  it  much  farther  than  suits  such  a 
perduxisset.  purpose,  or,  as  wo  find  supposed  in 

the  writings  of  the  ancients,  takes  it 
into  battle. 

Gal  iii.  195, 19G ; D.  xlvii.  2.  54. 

7.  Plaenit  tamen  eos  qui  rebus  7.  A person,  however,  who  borrows 

commodatis  aliter  uterentur  quam  ft  thing,  and  applies  it  to  a purpose 
utendas  aceeperint.ita  furtum  com-  other  than  that  for  which  it  wus  lent, 
mittere  si  se  intelligant  id  invito  only  commits  theft,  if  he  knows  that 
domino  facere.eumque  si  intellexis-  he  is  acting  against  the  wishes  of  the 
sit  non  permissurum,  at  si  permis-  owner,  and  thnt  the  owner,  if  lie 
snrum  credent,  extra  crimen  videri : were  informed,  would  not  permit  it ; 

optima  sane  distinctione,  quia  fur-  for  if  he  really  thinks  the  owner 
turn  sine  affectu  furandi  non  com-  would  permit  it,  he  does  not  commit 
mittatur.  a crime ; and  this  is  a very  proper 

distinction, for  there  is  no  theft  with- 
out the  intention  to  commit  theft. 
Gai.  iii.  197 ; I).  xli.  3.  37. 

8.  Sed  et  si  credat  aliquis  in-  8.  And  even  if  the  borrower  thinks 
vitn  domino  se  rem  commodatam  he  is  applying  the  thing  borrowed 
sibi  contrectare,  domino  autem  vo-  contrary  to  the  wishes  of  the  owner, 
lente  id  fiat,  dicitur  furtum  non  yet  if  the  owner  as  a matter  of  fact 
fieri.  Unde  illud  qnaesitum  est,  approves  of  the  application,  there  is, 
cum  Titius  servum  Msevii  sollicita-  it  is  said,  no  theft.  Whence  the 
verit  ut  quasdam  res  domino  sub-  following  question  arises ; Titius  has 
riperet  et  ad  eum  perferret,  et  urged  the  slave  of  Maeviiis  to  steal 
servus  id  ad  Majvium  pertulerit;  from  his  master  certain  thiiigs,  and 


Digitized  by  Google 


494 


LIB.  IV.  TIT.  I. 


Mrevius  dum  vult  Titium  in  ipso 
delicto  deprehendere,  perraiserit 
Bervo  quasdam  res  ad  eura  per- 
ferre,  utrum  furti  an  servi  corrupti 
iudicio  teneatur  Titius,  an  neutro. 

Et  cum  nobis  super  hac  dubita- 
tione  suggestum  est,  et  antiquorum 
prudentium  super  hoc  altercationes 
perspeximus,  quibusdam  neque  fur- 
ti neque  servi  corrupti  actionem 
pnestantibus,  quibusdam  furti  tan- 
tummodo.  Nos  hujusmodi  calli- 
ditati  obviam  euntes  per  nostram 
dccisionem  sanximus,  non  solum 
furti  actionem,  sed  et  servi  cor- 
rupti contra  cum  dari.  Licet  enira 
is  servus  deterior  a sollicitatore 
minimo  factus  est,  et  ideo  non  con- 
currant  regulre  quso  servi  corrup- 
ti actionem  introducerent,  tamen 
consilium  corruptoris  ad  perniciem 
probitatis  servi  introductum  est: 
ut  sit  pcenalis  actio  imposita,  tmn- 
quam  si  re  ipsa  fuisset  servus  cor- 
ruptus, ne  ex  hujusmodi  impunitate 
et  in  alium  servum  qui  facile  possit 
corrumpi,  tale  facinus  a quibusdam 
perpetretur. 

Gai.  iii.  198 ; C.  vi.  2.20. 

Was  the  slave  corrupted  ? No,  he  had  given  a signal  proof 
of  his  fidelity.  Was  the  thing  stolen  ? No,  the  owner  had 
consented  to  its  being  taken.  Thus  had  reasoned  those  who 
refused  either  action.  Justinian  avoids  these  subtleties,  and 
decides  that  crime  shall  at  any  rate  he  punished,  and  repara- 
tion be  made  for  a wrongful  act. 

0.  Interdum  etiam  libcrorum  0.  Sometimes  there  may  be  a theft 
hominum  furtum  fit,  veluti  si  quis  of  free  persons,  ns,  if  one  of  our 
liberorum  nostrorum  qui  in  potes-  children  in  our  power  is  carried 
tnte  nostra  sit,  subreptus  fuerit.  away. 

Gai.  iii.  109. 

Gaius  adds,  as  an  example,  the  case  of  a wife  in  manu  being 
stolen.  It  was  not  the  value  of  the  person  stolen  which  in  such 
cases  formed  the  measure  of  the  penalty,  for  the  value  of  a free 
person  was  inappreciable ; but  it  was  the  loss  occasioned  by  the 
theft  to  the  person  in  whose  power  the  subject  of  the  theft  was. 

10.  Aliquando  etiam  sum  rei  10.  A man  may  even  commit  a 
furtum  quisquc  cojnmittit,  veluti  si  theft  of  his  own  property,  ns,  if  a 
debitor  rem  quam  creditori  pignoria  debtor  takes  from  a creditor  a thing 
causa  dedit,  subtraxerit.  he  has  pledged  to  him. 

Gai.  iii.  200. 


to  bring  them  to  him ; the  slave  in- 
forms his  master,  who,  wishing  to 
seize  Titius  in  the  act,  permits  his 
slave  to  take  certain  things  to  Titius; 
is  Titius  liable  to  an  action  Jurti,  or 
to  one  servi  corrupti,  or  to  neither  ? 
This  doubtful  question  was  sub- 
mitted to  us,  and  we  examined  tho 
conflicting  opinions  of  the  ancient 
jurists  on  this  subject,  some  of  whom 
thoughtTitius  was  liable  to  both  these 
actions,  while  others  thought  he  was 
only  liable  to  tho  action  of  theft ; and 
to  prevent  subtleties,  we  have  decided 
that  in  this  case  both  these  actions 
may  be  brought.  For,  although  tho 
slave  has  not  been  corrupted,  and  tho 
case  does  not  seem  therefore  within 
the  rules  of  the  action  servi  corrupti, 
yet  the  intention  to  corrupt  the  slavo 
is  indisputable,  and  he  is  therefore  to 
be  punished  exactly  os  if  the  slavo 
had  been  really  corrupted,  lest  his 
impunity  should  incite  others  to  act 
in  the  samo  criminal  way  towards  a 
slave  more  easy  to  corrupt. 
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11.  Interdum  furti  tenetur  qui 
ipse  furtum  non  fecit,  qualis  cat 
cujus  ope  consilio  furtuin  factum 
est.  In  quo  numero  est,  qui  tibi 
nutnmos  excussit  ut  alius  cos  ra- 
peret,  aut  tibi  obstitit  ut  alius  rein 
tuam  exciperet,  aut  oves  tuas  vel 
boves  fugavit  ut  alius  eas  caperet ; 
et  hoc  veto  res  scripserunt  do  eo 
qui  panno  rubro  fugavit  armentum. 
Sed  si  quid  eorum  per  lasciviam, 
et  non  data  opera  ut  furtum  ad- 
mitteretur,  factum  est,  in  factum 
actio  dari  debet.  At  ubi  ope  Mievii 
Titius  furtum  fecerit,  ambo  furti 
tenentur.  Ope  consilio  ej  us  quoque 
furtum  admitti  videtur,  qui  scalas 
forte  fenestris  supposuit,  aut  ipsas 
fenestras  vel  ostium  effregit  ut  alius 
furtumfaceret ; quiveferramentaad 
effringendum,  aut  scalas  ut  fenes- 
tris supponerentur,  commodaverit, 
sciens  cujus  gratia  commodaverit. 
Certe  qui  nullam  opem  ad  furtum 
faciendum  adbibuit,  sed  tantum 
consilium  dedit  atquo  hortatus  est 
ad  furtum  faciendum,  non  tenetur 
furti. 


Gai.  iiL  202;  I).  xlvii. 


11.  A person  may  be  liable  to  an 
action  of  theft,  although  he  has  not 
himself  committed  a theft,  as,  for  in- 
stance, a person  who  has  lent  his  aid 
and  planned  the  crime.  Among  such 
is  one  who  innkes  your  money  fall 
from  your  hand  that  another  may 
seize  upon  it ; or  has  placed  himself 
in  your  way  that  another  may  carry 
off  something  belonging  to  you;  or 
has  driven  your  sheep  or  oxen  that 
another  may  make  away  with  them, 
or,  to  take  an  instance  given  by  the 
old  lawyers,  frightens  a herd  with  a 
piece  of  scarlet  cloth.  But  if  such 
acts  are  only  the  fruit  of  reckless 
folly,  with  no  design  of  assisting  in 
the  commission  of  a thoft,  the  proper 
action  is  one  in  factum.  But  if  Jlievius 
assists  Titius  to  commit  a robbery, 
both  are  liable  to  an  action  of  theft. 
A person,  again,  assists  in  a theft 
who  places  ladders  under  a window, 
or  breaks  a window  or  a door,  that 
another  may  commit  a theft;  or  who 
lends  tools  to  break  a door,  or  ladders 
to  place  under  a window,  knowing 
the  purpose  to  which  they  are  to  be 
applied.  But  a person  who  does  not 
actually  assist,  but  only  advises  and 
urges  the  commission  of  a theft,  Js 
not  liable  to  an  action  of  theft. 
2.54.4;  D.  xlvii.  2.  30. 


12.  Hi  qui  in  parentiumvel  do- 
minorum  potestate  sunt,  si  rem  eis 
subripiant,  furtum  quidem  illis  fa- 
ciunt,  et  res  in  furtivam  causam 
cadit,  nec  ob  id  ab  ullo  usucapi 
potest  antequam  in  domini  potes- 
tatem  revertatur : sed  furti  actio 
non  nascitur,  quia  nec  ex  alia  ulla 
causa  potest  inter  eos  actio  nasci. 
Si  vero  ope  consilio  alterius  furtum 
factum  fuerit,  quia  utique  furtum 
committitur,  convenienter  ille  furti 
tenetur, quia  verum  est  ope  consilio 
cjus  furtum  factum  esse. 


12.  Those  who  are  in  tho  power 
of  a parent  or  master,  if  they  steal 
anything  belonging  to  the  "person 
in  whose  power  they  are,  commit  a 
theft.  The  thing  stolen,  in  such  a 
case,  is  considered  to  be  fwtiva,  and 
therefore  no  right  in  it  can  be  ac- 
quired by  usucapion  before  it  has 
retumedintothe  hands  of  the  owner; 
but  no  action  of  theft  can  be  brought, 
because  tho  relation  of  tho  parties  is 
such,  that  no  action  whatever  can 
arise  between  them.  But  if  thetheft 
has  been  committed  by  tho  assistance 
and  advice  of  another,  as  a thoft  is 
actuallv  committed,  this  person  will 
be  subject  to  the  action  of  theft,  as 
a theft  is  undoubtedly  committed 
through  his  means. 


D.  xlvii.  2. 17 ; D.  xlvii.  2.  36. 1. 


13.  Furti  autem  actio  ei  competit  13.  An  action  of  theft  may  be 
cujus  interest  rem  salvam  esse,  licet  brought  by  any  one  who  is  interested 
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dominus  non  sit.  Itaque  noc  domino 
aliter  competit,  quam  si  ej  us  intersit 
rein  non  perire. 


in  tlie  safety  of  the  thing,  although 
ho  is  not  the  owner ; and  the  pro- 
prietor, consequently,  cannot  bring 
this  action  unless  ho  is  interested  in 
the  thing  not  perishing. 

Gar.  iii.  203. 


The  right  to  bring  the  actio  furti  may  belong  to  several 
persons  at  the  same  time.  For  instance,  both  the  owner  and 
the  usufructuary  had  sufficient  interest  in  the  thing  to  support 
an  action.  But  mere  interest  in  a thing  was  not  sufficient 
unless  the  thing  had  been  delivered  to,  and  was  or  had  been 
in  the  possession  of  the  plaintiff.  A person,  for  instance,  to 
whom  a thing  was  due  by  stipulation  could  not  bring  an 
‘actio  furti’  if  the  thing  were  stolen;  he  could  only  compel 
the  actual  owner  to  allow  him  to  bring  an  actio  furti  in  the 
owner’s  name.  (D.  xlvii.  2.  13.) 

14.  Unde  constat  creditorem  de  14.  Hence,  a creditor  may  bring 
pignore  stibrepto  t'urtiactione  agere  this  action  if  a tiling  pledged  to  him 
posse,  etiamsi  idoneutn  debitorem  is  stolen,  although  his  debtor  is  sol- 
imbeat,  quia  expedit  ei  pignori  po-  vent,  because  it  may  be  more  advan- 
tius  incumbere  quam  in  personam  tageous  to  him  to  rely  upon  big 
agere:  adeo  quidem  ut,  quamvig  pledge  than  to  bring  aii  action 
ipse  debitor  earn  rem  subripuerit,  against  his  debtor  personally;  so 
nihilominugcreditoricompctitaetio  much  so,  that  although  it  is  the 
furti.  debtor  himself  that  has  stolen  the 

thing  pledged,  yet  the  creditor  can 
bring  an  action  of  theft. 

Gai.  iii.  204. 


15.  Item  si  folio  polienda  curan- 
dave,  aut  sarcinator  sareienda  ves- 
timenta  mercede  certa  acceperit, 
eaque  furto  amiserit,  ipse  furti 
habet  actionem,  non  dominos;  quia 
domini  nihil  interest  earn  rem  non 
perisse,  cum  judieio  locati  a fullone 
aut  sarcinatore  rem  snani  persequi 
potest.  Sed  et  borne  tidei  omptori 
subrepta  re  quam  emerit,  quamvig 
dominus  non  sit,  omnimodo  com- 
petit furti  actio,  quemadmodum  et 
creditor!  Fulloni  vero  etsarcina- 
tori  non  aliter  furti  competere  pla- 
cuit,  quam  si  solvendo  sint,  hoc  est, 
si  domino  rei  rostimationcm  solvere 
possint:  nam  si  solvendo  non  stint, 
tunc  quia  ab  eis  suum  dominus 
consequi  non  possit,  ipsi  domino 
furti  competit  actio,  quia  hoc  casu 
ip. iua  interest  rem  salvam  esse. 
Idem  est,  et  si  in  partem  solvendo 
sint  fullo  aut  sarcinator. 


15.  So,  too,  if  a fuller  receives 
clothes  to  clean,  or  a tailor  receives 
them  to  mend,  for  a certain  fixed 
sum,  and  has  them  stolen  from  him, 
it  is  he  and  not  the  owner  who  is 
able  to  bring  an  action  of  theft,  for 
the  owner  is  not  considered  as  in- 
terested in  their  safety,  having  nn 
action  locati,  by  which  he  may  recover 
the  thing  stolen,  against  the  fuller  or 
tailor.  But,  if  a thing  be  stolen  from 
a bona  fidr  purchaser,  he  is  entitled, 
like  a creditor,  to  an  action  of  theft, 
although  he  is  not  the  proprietor. 
But  an  action  of  theft  is  not  main- 
tainable by  the  fuller  or  tailor,  unless 
he  be  solvent,  that  is,  unless  he  is 
able  to  pay  the  owner  the  value  of 
the  thing  lost ; for  if  the  fuller  or 
tailor  is  insolvent,  then  the  owner, 
as  he  cannot  recover  anything  from 
them,  is  allowed  to  bring  an  action 
of  theft,  as  he  has  in  this  case  an 
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interest  in  the  safety  of  the  thing. 
And  it  is  the  seme  although  the 
fuller  or  tailor  is  partially  solvent. 

Gai.  iii.  206 ; D.  xlvii.  2.  20.  1. 

The  owner  has  no  interest  in  recovering  the  penalty  if  he 
can  get  compensation  from  the  person  whose  services  he  has 
hired  to  the  full  amount  of  any  loss  he  sustains  by  the  theft ; 
but  he  would  still  be  able  to  bring  an  action,  i.e.  a vindicatio, 
an  actio  ad  exhibendum,  or  a candid io,  to  get  the  thing 
itself,  or  its  value,  from  the  thief. 


10.  Que  de  fullone  et  aareinatore 
dixinius,  eadeni  et  ad  euni  cui  com- 
modata  res  est,  tranaferenda  veteres 
existimabunt : nam,ut  ille  fullo  mer- 
cedem  accipiendo  custodiam  prte- 
stat,  ita  is  quoque  qui  coinmodura 
utendi  percipi  t,  simifi  ter  necesae  ha- 
betcustodiampnestare.  Sednostra 
proridentia  etiam  hoc  in  nostris  de- 
cisionibus  emendavit  ut  in  domini 
voiuntate  sit,  sive  conimodati  ac- 
tionem ad  versus  eum  qui  rem  com- 
modatam  accepi t,  movere  desiderat, 
sivefurti  adversus  eumquiremsub- 
ripuit,  et  alterutra  earum  electa  do- 
nununi  non  posse  ex  pcenitentia  ad 
alteram  venire  actionem.  Sed  si 
quidem  furem  elegerit,  ilium  qui 
rem  utendam  accepit,  penitus  libe- 
rari;  sin  autem  commodator  veniat 
ailversus  eum  qui  rem  utendam  ac- 
cepit, ipsi  quidem  nullo  modo  com- 
petere  posse  adversus  furem  furti 
actionem,  eum  autein  qui  pro  re 
commodata  convenitur,  posse  ad- 
versus  furem  furti  habere  actionem: 
ita  tamen,si  doininussciensrem  ease 
subreptam,  adversus  eum  cui  res 
commodati  fuit,  pervenit.  Sin  au- 
tem uescius,  et  dubitans  rem  non 
esse  spud  eum,  commodati  actio- 
nem instituit,postea  autem  re  com- 
perta  voluit  remittere  quidem  com- 
modati  actionem,  ad  furti  autem 
pervenire,  tunc  licentia  ei  conceda- 
tur  et  adversus  furem  venire,  nullo 
obstaculo  ei  opponendo,  quoniam 
incertus  constitutusmovit  adversus 
eumquirem  utendam  accepit, com- 
modati actionem,  nisi  donnnn  ab  eo 
satisfactum  est.  Tunc  etenim  oin- 
nimodo  furem  a domino  quidem 
furti  actions  liberari,  suppositum 

K 


10.  What  we  have  said  of  the  fuller 
and  tailor  was  appliedby  the  ancients 
to  the  borrower.  For  as  the  fuller  by 
accepting  a sum  for  his  labour  makes 
himself  answerable  for  the  safe  keep- 
ing of  the  thing,  so  does  a borrower 
by  accepting  the  use  of  the  thing  he 
borrows.  But  our  wisdom  has  intro- 
duced In  our  decisions  an  improve- 
ment on  this  point,  and  the  owner 
may  now  bring  an  action  commmlati 
against  the  borrower,  or  of  theft 
against  the  thief ; but  when  once  his 
choice  is  made,  he  cannot  change  his 
mind  and  have  recourse  to  the  other 
action.  If  lie  elects  to  sue  the  thief, 
the  borrower  is  quite  freed : if  he 
elects  to  sue  the  borrower,  he  cannot 
bring  an  action  of  theft  against  the 
thief,  but  the  borrower  may,  that  is, 
provided  that  the  owner  elects  to  sue 
the  borrower, knowing  that  the  thing 
has  been  stolen.  If  he  is  ignorant 
or  uncertain  of  this,  and  therefore 
sues  the  borrower,  and  then  sub- 
sequently learns  the  true  state  of  the 
case,  and  wishes  to  have  recourse  to 
an  action  of  theft,  he  will  be  per- 
mitted to  sue  tlie  thief  without  any 
difficulty  being  thrown  in  his  way, for 
it  was  in  ignorance  of  the  real  fact 
that  he  sued  the  borrower;  unless, 
indeed,  his  claim  has  been  satisfied 
by  the  borrower,  for  then  the  thief 
is  quite  free  from  any  action  of  theft 
op  the  part  of  the  owner, hut  the  bor- 
rower takes  tile  place  of  the  owner  in 
the  power  of  bringing  this  action. 
On  the  other  band,  it  is  very  evident 
that  if  the  owner  originally  brings  an 
action  cofiimudati,  in  ignorance  that 
the  thing  has  been  stolen,  and  sub- 
sequently learning  this,  prefers  to 
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autemesseei  qui  pro  re  sibicommo-  proceed  against  the  thief,  the  bor- 
dnta  domino  satisfeeit;  cum  mani-  rower  is  thereby  entirely  freed, what- 
festissimum  eat,  eliatnsi  ab  initio  ever  may  be  the  issue  of  the  suit 
dominus  actionem  coinmodatiinsti-  against  the  thief;  as,  in  the  previous 
tuit  ignarus  rem  esse  subreptam,  case,  the  thief  would  be  freed,  whe- 
postea  autem  hoc  ei  cognito  adver-  ther  the  borrower  was  wholly  or 
bus  furem  transivit,  omnimodo  libe-  only  partially  able  to  satisfy  the 
ran  eum  qui  rem  com  mixta  tun  ac-  claim  against  him. 
cepit,  quemcumque  causa;  exitum 
dominus  ad  versus  furem  habuerit; 
eadem  definitione  obtinente,sive  in 
partem  sive  in  solidum  solvendo  sit 
is  qui  rem  commodatam  accepit 

Gai.  iii.  206 ; C.  vi.  2.  22.  1,  2. 

17.  Sed  is  apud  quem  resdeposita  17.  A depositary  is  not  answerable 
est, custodiam  non  pnestat;  sed  tan-  for  the  safe  keeping  of  the  thing  de- 
tum  in  eo  obnoxius  est,si  quid  ipse  posited,  but  is  only  answerable  for 
dolo  malo  fecerit.  Qua  de  causa,  si  wilful  wrong;  therefore,  if  the  thing 
res  ei  subrepta  fuerit,  quia  resti-  is  stolen  from  him,  as  he  is  not 
tuendte  ejusrei  nominedepositinon  bound  bv  the  contract  of  deposit  to 
tenetur,  nec  ob  id  ejus  interest  rem  restore  it,  and  has  no  interest  in  its 
salvam  esse,  furti  agere  non  potest;  safety,  he  cannot  bring  an  action  of 
sed  furti  actio  domino  competit  theft,  but  it  is  the  owner  alone  who 

can  bring  this  action. 

Gai.  iii.  207. 

We  must,  in  all  cases  of  theft,  bear  in  mind  that  an  actio 
furti  might  also  be  brought  against  any  one  who  had  ‘ ope 
consilio'  participated  in  the  theft,  and  the  whole  amount 
of  the  penalty  could  be  recovered  separately  against  each 
thief  and  each  person  taking  an  indirect  part  in  the  theft. 
(D.  xlvii.  2.21.9.) 

18.  In  summa  sciendum  est  qute-  18.  It  should  be  observed,  that  the 
situm  esse  an  iiupubes,  rem  nlienam  question  has  been  asked  whether,  if 
amovendo,  furtum  faciat?  Et  placet,  a person  under  the  age  of  puberty 
quia  furtum  ex  aft'ectu  cbnsistit,  takes  away  the  property  of  another, 
itn  demum  obligari  eo  crimine  im-  he  commits  a theft.  The  answer  is, 
puberem  si  proximus  pubertati  sit,  Vlmt  as  it  is  the  intention  that  makea 
et  ob  id  intelligat  se  delinquere.  the  theft,  such  a person  is  only  bound 

by  the  obligation  springing  from  the 
delict  if  he  is  near  the  age  of  puberty, 
and  consequently  understands  that 
he  commits  a crime. 

Gai.  iii.  208. 

19.  Furti  actio,  sive  dupli  sive  19.  The  action  of  theft,  whether 
quadrupli,  tantum  ad  poena;  perse-  brought  to  recover  double  or  quad- 
cutioncm  pertinet;  nam  ipsius  rei  ruple,  has  no  other  object  than  the 
persecutionem  extrinsecus  liabet  recovery  of  the  penalty.  For  the 
dominus,  quam  aut  vindicando  aut  owner  has  also  a means  of  recovering 
condicendo  potest  auferre.  Sed  vin-  the  thing  itself,  either  bv  a viudicatio 
dicatio  quidetn  advereus  posses-  or  a condictio.  The  former  may  be 
so  rem  est,  sive  fur  ipse  possidet,  brought  against  the  possessor,  whe- 
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give  alius,  quilibet;  condictio  autem  ther  the  thief  or  any  one  else ; the 
adversus  furem  ipsum  heredemve  latter  may  be  brought  against  the 
ejus,  licet  non  possideat,  competit.  thief  or  the  heir  of  the  thief, although 

net  in  possession  of  the  thing  stolen. 

Gai.  iv.  8 ; D.  xlvii.  2.  54.  3. 

The  thief  and  those  who  assisted  him  had  to  pay  a penalty 
as  a punishment  for  their  wrong-doing ; but  something  more 
remained  for  the  thief  himself  to  do;  he  had  to  restore  the 
thing  stolen.  The  owner  of  the  thing,  therefore,  who  alone 
could  insist  on  having  the  thing  back,  could  compel  its  restora- 
tion by  bringing  against  the  thief,  if  he  still  had  the  thing  in 
his  possession,  the  action  of  vindicatio  or  that  of  ad  exhi- 
bendum,  the  actions  by  which  particular  things  were  generally 
recovered  by  their  owners.  But  if  the  thief  had  not  the  thing 
any  longer  in  his  possession,  it  was  useless  to  bring  an  action 
which  could  do  no  more  than  make  him  restore  it  The  owner 
was  therefore  allowed  to  bring  a condictio  (having  in  this  case 
the  especial  name  of  ‘ condictio  furtivu  ’),  by  which  he  re- 
covered from  the  thief  the  value  of  the  things  stolen,  with  in- 
terest for  the  time  of  its  detention  ; and  though  it  was  a 
general  rule  (see  Tit.  6.  14)  that,  where  a person  could  bring 
a vindicatio,  he  should  not  be  allowed  to  bring  a condictio , 
i.e.  where  he  could  recover  the  thing  itself,  he  should  not  be 
allowed,  at  his  option,  to  recover  its  value  instead ; yet,  ‘ in 
odium,  furum ’ this  was  allowed  against  a thief,  and  the  plain- 
tiff might  select  which  action  he  pleased.  (See  Tit  6.  14.) 

This  action  might  be  brought  against  the  heirs  of  the  thief, 
whereas  the  actio  furti,  which  inflicted  a punishment  for  a 
personal  wrongful  act,  could  only  be  brought  against  the  thief 
himself.  Every  action  against  a thief  or  those  •who  assisted 
him  might  be  brought  by  the  heirs  of  any  one  entitled  to 
bring  it.  (See  Tit.  12.) 

Tit.  II.  DE  BONIS  VI  RAPTIS. 

Qui  rea  alienas  rapit,teneturqui-  A person  who  takes  a thing  be- 
dem  etiam  furti : quis  enim  magis  longing  to  another  by  force  is  liable 
alienam  rem  invito  domino  con-  to  an  action  of  theft,  for  who  can  be 
trectat.quam  qui  vi  rapit?  Ideoque  said  to  take  the  property  of  another 
recte  dictum  est,  eum  improhum  fu-  more  against  his  will  than  he  who 
rem  ease  ; aed  tamen  propriam  ac-  takes  it  by  force?  And  he  is  thero- 
tionem  ejus  delicti  nomine  prretor  fore  rightly  said  to  be  an  improbut 
introduxit,  quie  appellatur  vi  bono-  fur.  The  prrotor,  however,  has  in- 
rum raptorum,  et  est  intra  annum  traduced  a peculiar  action  in  thiscase, 
quadrupli.  post  annum  aimpli.  Quie  called  viboHontm  raptorum ; by  which, 
actio  utilis  est,  etiam  ai  quis  unam  if  brought  within  a year  after  the 
rem  licet  minimam  rapuerit  Quod-  robbery,  quadruple  the  value  of 
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the  thing  taken  may  he  recovered ; 
but  it'  brought  after  the  expiration 
of  a year,  then  the  single  value  only 
can  be  recovered.  This  action  may 
be  brought  even  against  a person  who 
has  only  taken  by  force  a single 
thing,  and  one  of  the  most  trifling 
value.  Hut  this  quadruple  of  the 
value  is  not  altogether  a penalty,  as 
in  the  action  of  furtum  manifestum  ; 
for  the  thing  itself  is  included,  so 
that,  strictly,  the  penalty  is  only  of 
three  times  the  value.  And  it  is  the 
same,  whether  the  robber  was,  or 
was  not  taken  in  the  actual  commis- 
sion of  the  crime.  For  it  would  be 
ridiculous  that  a person  who  uses 
force  should  be  in  a better  condition 
than  he  who  secretly  commits  a 
theft. 

Gai.  iv.  8. 

The  edict  of  the  praetor,  introducing  this  action,  ran  as 
follows:  Si  cui  dolo  malo,  hominibus  coacti «,  damni  quid 
factum  esse  dicetur,  sive  cvjus  bona  rapta  esse  dicentur:  in 
eum,  qui  id  fecisse  dicitur  judicium  dabo.  (D.  xlvii.  8.  2.) 

It  was  necessary  that  the  act  of  violence  should  be  committed 
with  evil  intent  ( dolo  malo).  If,  for  instance,  a publican  us 
carried  off  a flock  of  sheep,  thinking  that  some  offence  had 
been  committed  against  the  lex  vectigalis,  although  he  was  mis- 
taken, this  action  could  not  be  brought  against  him.  (D.  xlvii. 
8.  2.  20.)  Even  if  the  thief  was  alone',  or  one  thing,  however 
small,  were  carried  off,  yet  the  action  might  be  brought 
although  the  words  hominibus  coactis  and  bona  rapta  occur 
in  the  edict.  It,  like  the  action  of  theft,  could  only  be  brought 
if  the  thing  or  things  taken  were  moveables.  (C.  ix.  33.  1.) 

The  text  explains  howthe  amount  recovered  under  it  differed 
from  that-  recovered  under  an  actio  furti.  Under  the  actio  vi 
bonorum  raptorum  the  thing  itself  was  recovered,  or  its  value 
if  the  thief  no  longer  had  it  in  his  possession,  and  also  three 
times  the  estimated  value  of  the  thing  itself ; while  the  actio 
furti  was  only  penal.  (See  parugr.  19  of  last  Title.) 

The  plaintiff  might,  if  he  pleased,  bring  the  actio  furti 
instead;  and  he  might  also  bring  this  action  after  the  ex- 
piration of  a year  prevented  his  bringing  that  ‘ vi  boncrrum 
raptorum.’ 

This  action  united  in  its  effects  the  vindicatio  or  condictio, 
and  also  the  recovery  of  a penalty.  As  it  was  partly  penal, 
it  coidd  not  be  brought  against  the  heirs  of  the  thief. 
(D.  xlvii.  8.2.  27.) 


ruplum  ftiitcm  non  totum  poena  est, 
et  extra  poenam  rei  persecutio,sicut 
in  actione  furti  manifest!  dixiinus ; 
aed  in  quadruplo  inest  et  rei  perae- 
eutio,  ut  poena  tripli  sit,  sive  com- 
prehendatur  raptor  in  ipso  delicto, 
sive  non : ridiculum  eat  enim  le- 
vioris  conditionis  ease  eum  qui  vi 
rapit,  quarn  qui  clam  amovet. 
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1.  Quia  tamen  ita  competit  haec 
actio, si  dolo  malo  quisque  rapuerit, 
qui aliquo errore  induct ua  suam rent 
esse  existimans  et  imprudens  juris 
eo  animo  rapuit, quasi  domino  liceat 
etiam  per  vnn  rem  suam  auferre  a 
possessoribus,  absolvi  debet:  cui 
scilicet  conveniens  est,  nec  furti 
teneri  eum  qui  eodem  hoc  animo 
rapuit.  Sed  ne,  dum  talia  excogi- 
tentur.inveniaturvia  perquam  rap- 
tores  impune  suam  exerceant  avari- 
tiarn,  melius  di  vidibus  constitutioni- 
bus  pro  hac  parte  prospect  um  est, 
ut  nemini  liceat  vi  rapere  rem  mo- 
bilem  vel  se  moventem,  licet  suam 
eamdem  rem  existimet:  sed  si  quis 
contra  statuta  fecerit,  rei  quiuem 
sum  dominio  caderu ; sin  autem 
aliens  sit,  post  restitutionem  ejus 
etiam  sestiumtionem  ejusdeni  rei 
nestare.  Quod  non  solum  in  mo- 
ilibus  rebus  quas  rapi  possunt, 
constitutiones  obtiuere  censuerunt, 
sed  etiam  in  invasionibus  quas  circa 
res  soli  fiunt,  ut  ex  hac  causa  omni 
rapina  homines  abstineant. 


D.  xlvii.  8.  2. 


1.  As,  however,  this  action  can 
only  be  brought  against  a person  who 
robs  with  the  intent  of  committing 
a wilful  wrong,  if  any  one  takes  by 
force  a thing,  thinking  himself,  by 
a mistake,  to  be  the  owner,  and,  in 
ignorance  of  the  law,  believing  it  per- 
mitted toan  owner  to  take  away,  even 
by  force,  a thing  belonging  to  himself 
from  persons  in  whose  possession  it  is, 
he  ought  to  be  held  discharged  of  this 
action,  nor  in  such  a case  would  ho 
be  liable  to  an  action  of  theft.  But 
lest  robbers,  under  the  cover  of  such 
an  excuse,  should  find  means  of  gra- 
tifying their  avarice  with  impunity, 
the  imperial  constitutions  have  mane 
a wise  alteration,  by  providing  that 
no  one  may  carry  off  by  force  a thing 
that  is  moveable,  or  moves  itself, al- 
though he  thinks  himself  the  owner. 
If  any  one  acts  contrary  to  these  con- 
stitutions, he  is,  if  the  thing  is  his, 
to  cease  to  be  owner  of  it;  if  it  is 
not,  he  is  not  only  to  restore  the 
thing  taken,  but  also  to  pay  its  value. 
The  constitutions  have  declared  these 
rules  applicable,  not  only  in  the  case 
of  moveables  of  a nature  to  be  carried 
off  by  force,  but  also  to  the  forcible 
entries  made  upon  immoveables,  in 
order  that  every  kind  of  violent  rob- 
bery may  be  prevented. 

8;  C.  viiL  4.  7. 


2.  Sane  in  hac  actione  non  utique 
expectatur  rem  in  bonis  actoris 
esse : nam  sive  in  bonis  sit  sive  non 
sit,  si  tamen  ex  bonis  sit,  locum 
htec  actio  habebit : quare  sive 
locata,  sive  commodata,  sive  pig- 
norata,  sive  etiam  deposit*  sit  apud 
Titium  sic  ut  intersit  ejus  earn  rem 
non  auferri,  veluti  si  in  re  deposits 
culpam  quoque  promisit,  sive  bona 
tide  possideat,  sive  usumfructum  in 
ea  quis  habeat,  vel  quod  aliud  jus 
ut  intersit  ejus  non  rapi,  dicendum 
est  competere  ei  hsnc  actionem,  ut 
non  dominium  accipiat,  sed  illud 
solum  quod  ex  bonis  ejus  qui 
rapinam  paseus  est,  id  est,  quod  ex 
substantia  ejus  ablatum  ease  pro- 
ponatur.  Et  generaliter  dicendum 
est,  ex  quibus  causis  furti  actio 
competit  in  re  clam  facta,  ex  iis- 


2.  In  this  action  it  is  not  necessary 
that  the  thing  should  have  been  part 
of  the  goods  of  the  plaintiff;  forwhe- 
ther  it  has  been  part  of  his  goods  or 
not,  yet  if  it  has  been  taken  from 
among  his  goods,  the  action  mav  be 
brought  Consequently,  if  anything 
has  been  let,  lent,  or  given  in  pledge 
to  Titius,  or  deposited  with  him,  so 
that  he  has  an  interest  in  its  not  being 
taken  nway  by  force,  as,  for  instance, 
he  has  engaged  to  be  answerable  for 
even  any  fault  committed  respecting 
it ; or  if  he  possesses  it  bona  fide , or 
has  the  usufruct  of  it, or  haaany  other 
legal  interest  in  its  not  being  taken 
away  by  force,  this  action  may  bo 
brought,  not  to  give  him  the  owner- 
ship in  the  thing,  but  merely  to 
restore  him  what  he  has  lost  by  the 
thing  being  taken  away  from  out  of 
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dem  causis  omnes  habere  hanc  ac-  hia  goods,  that  is,  from  out  of  his 
tiouem.  property.  And  generally,  we  may 

say,  that  the  Maine  cause*  which 
would  give  rise  to  an  action  of  theft, 
if  the  theft  is  committed  secretly, 
will  give  rise  to  this  action,  if  it  is 
committed  with  force. 

D.  xlvii.  8.  2.  22-  24. 

In  order  to  make  the  punishment  of  an  open  and  flagrant 
violation  of  law  more  severe  than  that  of  a secret  theft,  the 
very  slightest  interest  in  the  thing  taken  was  sufficient  to  enable 
a plaintiff  to  bring  the  action  vi  bonorum  raptorum.  For 
instance,  a mere  depositary  could  bring  it, although  his  interest 
was  not  great  enough  to  permit  of  his  bringing  an  actio  furti. 


Tit.  III.  DE  LEGE  AQUILIA. 


Damni  injnri®  actio  constituitur  The  action  darnni  injuria  is  esta- 
per  legem  Aquiliam  : eujus  primo  blished  by  the  ter  Aquilia,  of  which 
capite  rautum  est  ut  si  qnis  alien um  the  first  head  provides,  that  if  any 
hominnm,  alienamve  quadrupedem  one  shall  have  wrongfully  killed  a 
qua*  pecudum  nuniero  sit,  injuria  slave,  or  a four-footed  beast,  being 
Occident,  quanti  ea  rea  in  eo  anno  one  of  those  reckoned  among  cattle, 
plurimi  fuerit,  tantum  domino  dare  belonging  to  another,  he  shall  be 
damnetur.  condemned  to  pay  the  owner  the 

greatest  value  which  the  thing  has 
possessed  at  any  time  within  a year 
previously. 

Gar.  iii.  210. 

The  lex  Aquilia  was,  as  Ulpian  informs  us  (D.  is.  2. 1),  a 
plebiscitum  made  on  the  proposition  of  the  tribune  Aquilius. 
It  made  an  alteration  in  all  the  previous  laws,  including  those 
of  the  Twelve  Tables,  which  had  treated  of  damage  wrong- 
fully done  (de  damno  injuria).  Theophilus  says  it  was 
passed  at  the  time  of  the  secession  of  the  plebs,  meaning, 
probably,  that  to  the  Janiculum,  in  the  year  468  a.u.c. 
(Paraphrase  on  paragr.  15.) 

A fragment  of  Gains  in  the  Digest  (D.  ix.  2.  2)  contains 
the  terms  of  this  first  head  of  the  lex  Aquilia  : ‘ Quiservum 
servamve  aiienum  alienamve  quadrupedem  vel  pecudem  in- 
juria accident,  quanti  id  in  eo  anno  plurimi  fuerit,  tantum 
a s dare  domino  dammit  us  esto.' 


1.  Quod  antem  non  pnecise  de 
quadrupede,  sed  de  cb  tantum  qtue 
pecudum  numero  est,  cavetur,  eo 
pertinet  ut  neque  de  feria  bestiis 


I . As  the  law  does  not  apeak  gene- 
rally of  four-footed  beasts,  but  only 
of  those  which  are  reckoned  among 
cattle,  we  may  consider  its  provisions 
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neque  de  canibus  cautura  esse  in- 
telligamus,  sed  de  iis  tantum  quae 
proprie  pasci  dicuntur,  quales  sunt 
eqm,  muli,  asini,  oves,boves.  caprse. 
De  suibus  quoque,  idem  placuit ; 
Dam  et  sues  pecudum  appellations 
continentur,  quia  et  bi  gregatim 
pascuntur.  Sic  deniqtie  et  Ilomerus 
in  Odysaea  ait,  sicut  /Elius  Marcia- 
nus  in  suis  lnstitutionibus  refert: — 
Aytty  ruvyt  outooi  ■ wctpi/ptvov  * at 
Si  ripoi  rai 

nv  Ko puKoq  wirpjj,  t ry  tprjvy 
’ AptOuvay. 


as  not  applying  to  dogs  or  wild  ani- 
mals, but  only  to  animals  which  may 
be  properly  said  to  feed  in  herds,  as 
horses,  mules,  a-ses,  sheep,  oxen, 
goats,  and  also  swine,  for  they  are 
included  in  the  term  cattle,  for  they 
feed  in  herds.  Thus  Homer  says,  as 
zElius  Martianus  quotes  in  his  In- 
stitutes,— 

‘ You  will  find  him  seated  by  his 
swine,  and  they  are  feeding  by  the 
rock  of  Corax,  near  the  spring  Are- 
thusa.' 


I),  xi.  2.  2.  2 ; D.  xxxii.  05.  4. 
The  passage  is  from  Od.  13.  407. 


2.  Injuria  autem  occidere  intelli-  2.  To  kill  wrongfully  is  to  kill 
gitur,  qui  nullojure  occidit.  Itaque  without  any  right;  consequently,  a 
latronem  qui  occidit,  non  tenetur,  person  who  kills  a thief  is  not  liable 
utique  si  aliter  periculum  etfugere  to  this  action,  that  is,  if  he  could  not 
non  potest.  otherwise  avoid  the  danger  with 

which  he  was  threatened. 

D.  ix.  2.  5,  pr.  and  1. 

It  was  not  necessary  to  consider  the  intent  with  which  the 
damage  was  done.  Was  it  done  ‘ nullo  jure?'  if  so,  the  lex 
Aquilia  applied. 


3.  Ac  ne  is  quidem  hac  lege  te- 
netur, qui  casu  occidit,  si  modo 
culpa  ejus  nulla  inveniatur;  nam 
alioquin  non  minus  quam  ex  dolo 
ex  culpa  quisquo  hac  lege  tenetur. 

Gai.  iii. 

4.  Itaque  si  quisdum  jaculisludit 
vel  exercitatur,  transeuntem  ser- 
vum  tuum  trajeeerit,  distinguitur: 
nam  Bi  id  a milite  in  rampo  eove 
ubisolitum  est  exercitari,  admission 
est,  nulla  culpa  ejus  intelligitur; 
si  alius  tale  tjuidadmisit,culpiereus 
est.  Idem  juris  est  de  milite,  si  in 
alio  loco  quam  qui  exercitandis 
militibus  destinatus  est,  id  admisit. 


D.  ix. 

5.  Item  si  putator,  ex  arbore  de- 
jecto  raino,  servum  tuum  transeun- 


3.  Nor  is  a person  made  liable  by 
this  law,  who  has  killed  by  accident, 
provided  there  is  no  fault  on  his  part, 
for  this  law  puni-hes  fault  as  well  as 
wilful  wrong-doing. 

202.  211. 

4.  Consequently,  if  any  one  playing 
or  practising  with  a javelin,  pierces 
with  it  your  slave  as  he  goes  by,  there 
is  a distinction  made ; if  the  accident 
befalls  a soldier  while  in  the  camp, 
or  other  place  appropriated  to  mili- 
tary exercises,  there  is  no  fault  in  the 
soldier,  but  there  would  be  in  any  one 
else  besides  a soldier,  and  the  soldier 
himself  would  be  in  fault  if  he  in- 
flicted such  an  injury  in  any  other 
place  than  one  appropriated  to  mili- 
tary exercises. 

2.  9.  4. 

5.  If,  again,  any  one,  in  pruning  a 
tree, by  letting  a bough  fall, kills  your 
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tem  Occident : si  prope  viam  pub-  slave  who  is  passing-,  and  this  takes 
licam  aut  virinalem  id  factum  est,  place  near  a public  way,  or  a wav  be- 
neque  proclamavit  ut  casus  evitari  longing  to  a neighbour,  and  he  has 
possit,  culprc  reus  est ; si  procla-  not  cried  out  to  make  persons  take 
mavit,  nec  tile  curavit  cavere,  extra  care,  he  is  in  fault ; but  if  he  called 
culpam  esse  putator.  .Eque  extra  out,  and  thepasaer-bv  would  not  take 
culpam  esse  intelligitur,  si  seorsum  care,  he  is  not  to  blame.  He  is  also 
a via  forte  vel  in  medio  fundo  equally  frei  from  blame  if  he  was 
caedebat,  licet  non  proclamavit;  cutting  far  from  any  public  way,  or  in 
quia  in  eo  loco  nulli  extraneo  jus  the  middle  of  a held,  even  though  he 
fuerat  versandi.  has  not  called  out,  for  by  such  a 

place  no  stranger  has  a right  to  pass. 
D.  ix.  2.  31. 


0.  Prteterea  si  medicos  qui  ser- 
vumtuum  secuit.dereliquent  cura- 
tinnem,  atque  ob  id  mortuus  fuerit 
eervus,  culp*  reus  est. 

D.  ii 

7.  Imperitia  quoquo  culpie  ad- 
numeratur:  veluti  si  medicus  ideo 
servum  tuum  occiderit,  quod  eum 
male  secuerit,  aut  perperam  ei  me- 
dicamentum  dedent. 

1).  ix.  2.  7.  8 ; D.  ix 

8.  Impetuquoquemularum.quas 
mulio  propter  imperitiam  retinere 
non  potuerit,  si  servus  tuus  op- 
pressus  fuerit,  culpie  reus  est  mulio; 
sed  et  si  propter  infirmitatem  cas 
retinere  non  potuerit,  cum  alius 
firmior  retinere  potuisset,  seque 
culpie  tenetur.  Eadem  placuerunt 
de  eo  quoque  qui,  eum  equo  vehe- 
retur,  impetum  ejus  aut  propter 
infirmitatem  aut  propter  imperitiam 
suam  retinere  non  potuerit. 

D.  ix. 

0.  Ilisautem  verbis  legis.quanti 
in  eo  anno  plurimi  fuerit,  ilia  sen- 
tentia  exprimitur,  ut  si  quia  homi- 
nem  tuum  qui  hodie  claudns  aut 
mancus  aut  luscus  erit,  occiderit, 
qui  in  eo  anno  integer  et  pretiosus 
tuerit  non  tanti  teneatur  quanti 
hodie  erit,  sed  quanti  in  eo  anno 
plurimi  fuerit.  Qua  ratione  credi- 
tum  est  pcenalem  esse  hujus  legis 
actionem,  quia  non  solum  tanti 
uisque  obligatur  quantum  damni 
ederit,  sed  aliquando  longe  pluris: 
idioque  constat  in  heredem  earn 


0.  So,  again,  a physician  who  has 
performed  an  operation  on  your 
slave,  and  then  neglected  to  attend 
to  his  cure,  so  that  the  slave  dies,  is 
guilty  of  a fault. 

2.  8. 

7.  ITnskilfulness  is  also  a fault,  as, 
if  a physician  kills  your  slave  bv  un- 
skilfully performing  an  operation  on 
him,  or  by  giving  him  wrong  medi- 
cines, 

2.  8;  D.  1.  17.  132. 

8.  So,  too,  if  a muleteer,  through 
his  want  of  skill,  cannot  manage  his 
mules,  and  runs  over  your  slave,  he 
is  guilty  of  a fault.  As,  also,  he 
would  be  if  he  could  not  hold  them 
in  on  account  of  his  weakness,  pro- 
vided that  a stronger  man  could  have 
held  them  in.  The  same  decisions 
apply  to  an  unskilful  or  infirm  horse- 
man, unable  to  manage  his  horse. 


2.  8. 1. 

9.  The  words  above  quoted,  'the 
greatest  value  the  thing  has  possessed 
at  any  time  within  a year  previously,' 
mean  that  if  your  slave  is  killed, 
being  at  the  time  of  his  death  lame, 
maimed,  or  one-eyed,  but  having 
been  within  a year  quite  sound  and 
of  considerable  value,  the  person  who 
kills  him  is  hound  to  pay,  not  his 
actual  value,  but  the  greatest  value 
he  ever  possessed  within  the  year. 
Hence,  this  action  may  be  said  to  be 
penal,  as  a person  is  bonnd  under  it 
not  only  for  the  damage  he  has  done, 
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actionem  non  transire,  quae  tran- 
sition fuisset,  si  ultra  damnum 
numquam  lis  festimaretur. 

Gai.  iii.  214;  ] 

10.  Illud  non  ex  verbis  legis,  sed 
ex  interpretation!;  placuit,  non  so- 
lum perempti  corporis  mstimatio- 
nem  habendam  ease,  secundum  ea 
quie  diximus,  sed  eo  amplius  quid- 

uid  prmterea  perempto  eo  corpore 
amm  nobis  allatum  fuerit : veluti 
si  servum  tuum  heredem  ab  aliquo 
institution  antea  quis  Occident, 
quam  jussu  tuo  adiret,  nam  heredi- 
tatis  quoque  amissie  rationein  esse 
habendam  constat.  Item  si  ex  pari 
mularum  unam,  vcl  ex  quadriga 
equorum  unum  Occident,  vel  ex 
comoedis  unus  servus  occisus  fuerit, 
non  solum  occisi  tit  icstimatio;  sed 
eo  aniplins  id  quoque  computatur, 
quanti  depretiati  sunt  qui  super- 
sunt. 

Gai.  iii.  212; 

11.  Liberum  autem  est  ei  cujus 
servus  occisus  fuerit,  et  judicio  pri- 
vate legis  Aquiliie  damnum  perse- 

?iui,  et  capitalis  criminis  eum  reum 
acere. 

Gai.  iii 


but  for  much  more ; and,  therefore, 
the  action  does  not  pass  against  his 
heir,  as  it  would  have  done  if  the 
condemnation  had  not  exceeded  the 
amount  of  the  actual  damage. 

I.  ix.  2.  23.  3.  8. 

10.  It  has  been  decided,  not  by 
virtue  of  the  actual  wording  of  the 
law,  but  by  interpretation,  that  not 
only  is  the  value  of  the  thing  perish- 
ing to  be  estimated  as  we  have  said, 
but  also  the  loss  which  in  any  way 
we  incur  by  its  perishing ; as,  for  in- 
stance, if  your  slave  having  been 
instituted  heir  by  some  one  is  killed 
before  he  enters  at  your  command  on 
the  inheritance,  the  loss  of  the  in- 
heritance should  be  taken  account  of. 
So,  too,  if  one  of  a pair  of  mules,  or 
of  a set  of  four  horses,  or  one  slave 
of  a band  of  comedians,  is  killed, 
account  is  to  be  taken  not  only  of 
the  value  of  the  thing  killed,  but 
also  of  the  diminished  value  of  what 
remains. 

D.  ix.  2.  22.  1. 

1 1.  The  master  of  a slave  who  is 
killed  may  bring  a private  action  for 
the  damages  given  by  the  lex  Aquilia, 
and  also  bring  a capital  action  against 
the  murderer. 

. 213. 


A crimen  capitals  was  one  which  affected  the  caput  of  the 
condemned.  The  lex  Cornelia  (D.  ix.  2.  23.  9 ; see  also  Title 
18.  5,  of  this  Book)  gave  the  master  the  power  to  bring  a 
criminal  accusation  against  the  murderer.  The  Code  (iii.  35. 
3)  contains  a rescript  of  the  Emperor  Gordian,  stating  it  as 
undoubted  law  that  a criminal  accusation  did  not  prevent  a 
master  also  bringing  a private  action  under  the  lex  Aquilia. 


12.  Caput  secundum  legis  Aqui-  12.  The  second  head  of  the  lex 
life  in  usu  non  est.  Aquilia  is  not  now  in  use. 

Gai.  iii.  215 ; D.  ix.  2.  27.  4. 

We  learn  from  Gaius  (Gai.  iii.  215)  that  the  second  head  of 
the  lex  Aquilia  gave  an  action  for  the  full  value  of  the  injury 
sustained  to  a stipulator,  whose  claim  was  extinguished  by  an 
adstipulator  releasing  the  debtor  by  acceptilation.  ( See  Bk.  iii. 
Tit  29.)  The  stipulator  might  also  bring  an  actio  numdati 
against  the  adstipulator,  if  he  preferred  doing  so ; but,  as  we 
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see  from  Title  16  of  this  Book  (paragr.  1),  proceeding  under 
the  lex  Aquilia  gave  the  plaintiff  the  advantage  of  having 
the  amount  he  recovered  increased  if  the  defendant  denied 
his  liability. 

13.  Capite  tertio  deomni  cetero 
damno  cavetur.  Itaque  si  quia 
servum,  vel  earn  quadrupedem  qum 
pecudum  numero  eat,  vulneraverit, 
sive  eam  quadrupedem  qua-  pecu- 
dum numero  non  eat,  veluti  canem 
aut  ferttm  bestiam  vulneraverit  aut 
Occident,  hoc  capite  actio  consti- 
tuitur.  In  ceteris  quoque  omnibus 
anitnalibus,  item  in  omnibus  rebus 
qute  anima  carent,  damnum  injuria 
datum  bac  parte  vindicatur:  si  quid 
enim  ustum  aut  ruptum  aut  frac- 
tum  fuerit,  actio  ex  Loc  capite  con- 
stituitur,  quamquam  poterat  sola 
rupti  appdlatio  in  omnes  istas 
rausas  sullicere  ; ruptum  enim  in- 
telligitur,  quod  quoquo  modo  cor- 
ruptum  est.  Unde  non  solum 
fracta  aut  usta,  sed  ctiam  acissa  et 
collisa  et  effusa,  et  quoquo  modo 
perempta  atque  detenora  facta,  hoc 
verbo  continentur : denique  respon- 
sum  est,  si  quis  in  alienum  vinum 
aut  oleum  id  immiserit  quo  natu- 
ralisbonitaa  vini autolei  eorrumpe- 
retur,ex  hac  parte  legiseum  teneri. 

Gai.  iii.  217 ; D.  ix.  2.  27.  15. 

The  terms  of  this  third  head  of  the  Aquilian  law  are  given 
by  Ulpian  (D.  ix.  2.  27.  5) : ‘ Catterarum  rerum , printer 
hominem  et  pecudem  occisos,  si  quis  alteri  damnum,  fadt, 
quod  usserit,  fregerit,  ruperit  injuria  quanti  ea  res  erit  in 
diebus  triginia  proximis,  tantum  ces  domino  dare  damnas 
esto.' 

14.  Illud  palam  est,  sicut  ex  14.  It  is  evident  that,  as  a person 
primo  capite  ita  demum  quisque  is  liable  under  the  first  head,  if  by 
tcnetur  si  dolo  aut  culpa  ejus  homo  wilful  injury  or  by  his  fault  he  kills 
aut  quadrupes  occisus  occisave  fu-  a slave  or  a four-footed  beast,  so  by 
erit,  ita  ex  hoc  capite  de  dolo  aut  this  head,  a person  is  liable  for  every 
culpa  de  cotero  damno  quemque  other  damage,  if  there  is  wrongful 
teneri.  Hoc  tamen  capite,  non  injury  or  fault  in  what  he  does.  But 

uanti  in  eo  anno,  sed  quanti  in  in  this  case,  the  offender  is  bound  to 
iebus  triginta  proximis  res  fuerit,  pay  the  greatest  value  the  thing  has 
obligatur  is  qui  damnum  dederit.  possessed,  not  within  the  year  next 

preceding,  but  the  thirty  days  next 
preceding. 

Gai.  iii.  218  ; D.  ix.  2.  30.  3. 


13.  The  third  head  provides  for 
every  kind  of  damage ; and,  therefore, 
if  a slave  is  wounded  or  killed,  or  a 
four-footed  beast,  whether  of  those 
reckoned  among  cattle  or  not,  as  a 
dog  or  wild  beast,  an  action  may  be 
brought  under  the  third  head.  Com- 
pensation may  also  be  obtained  under 
it  for  all  wrongful  injury  to  animals  or 
inanimate  things,  and,  in  fact,  for 
anything  burnt,  broken,  or  fractured 
although  the  word  broken  ( ruptum ) 
would  have  sufficed  for  all  these 
ca«es ; for  a thing  is  ruptum  which  is 
in  any  way  spoilt  ( corruptum ),  so 
that  not  only  things  fractured  or 
burnt,  but  also  things  cut,  bruised, 
spilt,  or  in  any  way  destroyed  or 
deteriorated,  may  be  said  to  be 
rupta.  It  has  also  been  decided,  that 
any  one  who  mixes  anything  with 
the  oil  or  wine  of  another,  so  as  to 
spoil  the  goodness  of  the  wine  or  oil, 
is  liable  under  this  head  of  the  lex 
Aquilia. 
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15.  Ac  ne  plurimi  quidem  ver-  15.  Even  the  word  plurimi,  i.e.  of 

bum  adjicitur;  sed  Sabino  recte  the  greatest  value,  is  not  expressed 
placuit,  perinde  habendum  aestima-  in  this  case.  But  Sabinas  was  rightly 
tionemao  si  etiam  hac  parte  plurimi  of  opinion,  that  the  estimation  ought 
verbum  adjectum  fuisset : nam  to  be  made  as  if  this  word  were  in 
plebem  Homanam  qute  Aquilio  the  law,  since  it  must  have  been  that 
tribuno  rogante  hanc  legem  tulit,  the  plebeians,  who  were  the  authors 
contentam  l'uisse  quod  prima  parte  of  this  law  on  the  motion  of  the 
eo  verbo  usa  est.  tribune  Aquilius,  thought  itsuflicient 

to  have  used  the  word  in  the  first 
head  of  the  law. 

Gai.  iii.  218 ; D.  ix.  2.  1.  1. 

16.  Ceterum  placuit  ita  demum  10.  Butthedirectactionunderthis 

directnm  ex  hac  lege  actionem  esse,  law  can  only  be  brought  if  any  one 
si  quis  pHccipue  corpora  suo  dam-  has,  with  hisown  body.done  damage, 
mini  dederit.  Ideoque  in  eum  qui  and  consequently  utilei  actione»  are 
alio  modo  damnum  dederit,  utiles  given  agaiust  the  person  who  docs 
actiones  dari  solent,  veluti  si  quis  damage  in  any  other  way,  as,  for 
homiuem  alienum  aut  pecus  ita  in-  instance,  against  one  who  shuts  up  a 
cluserit  ut  fame  necaretur,  autju-  slave  or  a beast,  so  as  to  produce 
mentum  tarn  vehementer  egerit  ut  death  by  hunger:  who  drives  a horse 
rumperetur,  aut  pecus  in  tantum  so  fast  as  to  knock  him  to  pieces,  or 
exagitaverit  ut  praecipitaretur,  aut  drives  cattle  over  a precipice,  or  per- 
si  quis  alieno  servo  persuaserit  ut  suades  another  man's  slave  to  climb 
in  srborem  nscenderet  vel  in  pu-  a tree,  or  go  down  into  a well,  and 
teum  descenderet,  et  is  ascendendo  the  slave  in  climbing  or  descending 
vel  descendendo  aut  mortuus  aut  is  killed  or  maimed,  then  a utili* 
aliqua  corporis  parte  Isesus  fuerit,  actio  is  given  against  him.  But  if 
utilis  actio  in  eum  datur.  Sed  si  any  one  has  flung  the  slave  of  an- 
quis  alienum  servum  aut  de  polite  other  from  a bridge  or  a bank  into  a 
aut  de  ripa  in  flumen  dejecerit,  et  river, and  the  slave  is  drowned,  then, 
is  sufTocatus  fuerit,  eo  quod  pmjecit  as  he  has  actually  flung  him  down, 
corpore  suo  damnum  dedisse  non  there  can  be  no  difficulty  in  deciding 
difhculter  intelligi  poterit,  ideoque  that  he  has  caused  the  damage  with 
ipsa  lege  Aquilia  tcnetur.  tied  si  hisown  body,  and  consequently  he  is 
non  corpore  damnum  datum,  neque  directly  liable  under  the  lex  Aquilia. 
corpus  lcesum  fuerit,  sed  alio  modo  But  if  no  damage  has  been  done 
damnum  alicui  contigerit,  cum  non  by  the  body,  nor  to  the  body,  but 
suthcit  neque  directa  neque  utilis  damage  has  been  done  in  some  other 
Aquilia,  placuit,  eum  qui  obnoxius  way,  the  actio  directa  and  the  actio 
fuerit,  in  factum  actione  teneri : utili * are  both  inapplicable,  and  an 
veluti  si  quis  misericordia  ductus  actio  in  factum  is  given  agaiust  the 
alienum  servum  compeditum  sol-  wrong-doer;  for  instance,  if  any  one 
verit,  ut  fugeret.  through  compassion  has  loosed  the 

fetters  of  a slave,  to  enable  him  to 
escape. 

Gai.  iii.  219 ; D.  ix.  2.  33.  1 ; D.  iv.  3.  7.  7. 

If  the  injury  were  done,  to  use  the  language  of  the  jurists, 
corpore  coipori,  that  is,  with  direct  bodily  force,  to  the  body 
of  a slave  or  beast,  the  actio  (ler/is)  Aquilice  had  place.  If 
it  were  done  corpori,  but  indirectly  and  not  corpore,  the  actio 
utilie  Aquilice  had  place.  If  it  were  done  neither  to  the  body. 
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nor  yet  with  direct  bodily  force,  the  actio  must  be  brought  in 
factum,  that  is,  on  the  particular  circumstances  of  the  case. 

The  directa  actio  Aquilia:  could  only  be  brought  by  the 
owner;  the  utilie  might  be  brought  by  the  possessor,  usu- 
fructuary, and  others  having  an  interest  less  than  that  of 
ownership. 

As  the  action  under  the  lex  Aquilia  was  penal,  the  whole 
sum  recoverable  against  one  could  be  recovered  separately 
against  each  or  more  than  one  offender. 

If  the  defendant  denied  his  liability,  the  lex  Aquilia  in- 
flicted a double  penalty,  adversus  inficiantem  in  duplum 
actio  est.  (D.  is.  2.  2.  1.) 

It  might  very  often  happen  that  the  person  injured  could 
also  bring  an  action  arising  from  a contract  against  the  doer 
of  the  injury,  as,  for  instance,  an  actio  pro  socio,  mandati, 
depositi,  if  the  person  who  did  the  injury  were  a partner,  a 
mandatary,  or  depositary  of  the  person  to  whom  the  injury 
was  done.  In  such  a case  he  could  either  bring  the  action  on 
the  contract,  or  proceed  under  the  lex  Aquilia.  He  could 
not  do  both,  but  if  he  brought  the  action  on  the  contract, 
and  then  found  that  if  he  had  proceeded  under  the  lex 
Aquilia  he  would  have  recovered  a larger  sum,  he  was 
allowed  to  bring  an  action  under  the  lex  Aquilia  to  recover 
the  surplus.  ( D.  ix.  2.  7. 8 ; D.  xliv.  7.  34.  2.) 

The  subject  of  damnum  is  hardly  noticed  in  the  Institutes 
except  in  connection  with  the  lex  Aquilia.  (See  Bk.  iii.  Tit. 
18.  2.)  By  damnum  is  meant  the  diminution  of  a man's 
property,  and  it  is  treated  of  in  the  Digest  according  as  it  is 
factum,  that  is  already  done,  or  infectum,  that  is  appre- 
hended. (D.  xxxix.  2.)  Damnum  factum,  more  usually 
termed  simply  damnum,  might  arise  from  a mere  accident,  or 
from  the  free  will  of  another.  If  it  arose  in  the  latter  way,  it 
might  have  arisen  in  the  exercise  of  a right  enjoyed  by  the 
person  causing  it,  and  then  no  reparation  had  to  be  made  for 
causiug  it,  non  videtur  vim  facere  qui  jure  suo  utitur  (D.  L. 
17.  155);  or  it  might  have  been  done  wrongfully,  damnum 
injuria  datum,  and  then  the  person  injured  was  entitled  to 
compensation  according  to  the  rates  provided  by  the  lex 
Aquilia,  if  the  damage  came  within  the  scope  of  the  law ; if 
it  did  not,  then  an  actio  in  factum  was  given  (D.  ix.  2.  33. 1), 
and  compensation  was  made  at  rates  differing  according  to 
the  degree  of  wrong.  If  there  had  been  dolus  or  culpa  lata, 
the  compensation  was  regulated  by  the  value  peculiar  to  the 
person  injured  : if  the  degree  of  culpa  had  been  less,  the  com- 
mon value  was  the  measure  of  the  compensation.  In  cases  of 
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damnum  infectum,  the  owner  of  the  property  threatened 
could  call  on  the  owner  of  the  property  from  which  danger 
was  apprehended  to  give  security  against  any  loss  which  might 
thus  arise.  (D.  xxx.  12.  2.  5.  1.) 


Tit.  IV.  DE  IXJURIIS. 


Injuria,  in  its  general  sense,  signi- 
fies every  action  contrary  to  law ; in 
a special  sense,  it  means,  sometimes, 
the  same  as  con/umelia  (outrage), 
which  is  derived  from  contemncre,  the 
Greek  iidpic;  sometimes  the  same  as 
culpa  (fault),  in  Greek  alucttpa,  as  in 
the  Ic. r Aquilitt,  which  speaks  of 
damage  done  injuria ; sometimes  it 
has  the  sense  of  iniquity,  injustice,  or 
in  Greek  dthrm;  for  a person  against  * 
whom  the pnetor  or  j udge prom mnces 
an  unjust  sentence,  is  said  to  have 
received  an  injuria. 

D.  xlvii.  10.  1. 

Injuria,  then,  is  used  in  three  senses — 1,  a wrongful  act,  an 
act  done  nullo  jure ; 2,  the  fault  committed  by  a judge  who 
gives  judgmeut  not  according  to  jus ; 3,  an  outrage  or  affront. 

1.  Injuria  autem  committitur, 
non  solum  cum  quis  pugno,  puta, 
aut  fustibus  cteaus  vel  etiam  ver- 
heratus  erit,  sed  et  si  cui  convicium 
factum  fuerit;  sive  cuius  bona  quasi 
debitoris,  qui  nihil  deoe  ret.  possessa 
fuerint  ab  eo  qui  intelligebat  nihil 
eum  sibi  debere  ; vel  si  quis  ad  in- 
famiatn  alicujus  libellum  aut  car- 
men scripserit,  composuerit,  edi- 
derit,  dolove  nialo  fecerit  quo  quid 
eorum  fieret ; sive  quis  matrera- 
familias  aut  pnetextatum  prtetex- 
tatamve  adsectntus  fuerit, sive  cujus 
pudicitia  attentata  esse  dicetur,  et 
denique  aliis  pluribusmodisadmitti 
injuriam  manifestum  eat. 

Gai.  iii.  220. 

Convicium.  Ulpian  gives  (D.  xlvii.  10. 15. 4)  the  following 
derivation  of  the  word : — ‘ Convicium  autem  dicitur  vel  a 
concitatione  vel  a conventu,  hoc  est,  a cullatione  vocum,  quum 
enirn  in  unum  complures  voces  conferuntur,  convicium  ap- 
pellatur,  quasi  convocium,’  any  proceeding  which  publicly 


1.  An  injury  is  committed  notonly 
bv  striking  with  the  fists,  or  striking 
with  clubs  or  the  lash,  but  also  bv 
shouting  till  a crowd  gathers  round 
any  one ; by  taking  possession  of  any 
one’s  goods,  pretending  that  he  is 
debtor  to  tbe  uiflicter  of  the  injury, 
who  knows  he  has  no  claim  on  him; 
by  writing,  composing,  publishing  a 
libel  or  defamatory  verses  against 
any  one,  or  by  maliciously  contriving 
that  anotherdoes  any  of  these  things; 
by  following  after  an  honest  woman, 
or  a young  boy  or  girl:  by  attempting 
tbe  chastity  of  any  one ; and,  in 
short,  by  numberless  other  acts. 


Generaliter  injuria  dicitur  omne 
quod  non  jure  fit : specialiter,  alias 
contumelia  qutc  a contemnendo 
dicta  est,  quam  Grreci  S/ilpre  appel- 
lant; alias  culpa,  quam  Grteci 
dfh’nj/iu  dicunt,sicut  in  legeAquilia 
damnum  injuriie  accipitur;  alias 
iniquitas  et  injustitia,  quam  Gneci 
aeusiav  vocant.  Cum  enim  pnetor 
vel  judex  non  jure  contra  quern 
pronuntiat,  injuriam  accepisse  dici- 
tur. 
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insults  or  annoys  another,  as  gathering  a crowd  round  a man’s 
house,  or  shouting  out  scandal  respecting  another  to  a mob. 

Matremfamilius,  i.e.  every  married  woman  of  honest  cha- 
racter. 

Prcetextatum,  am,  i.e.  still  wearing  the  prcetexta,  which 
was  put  off  at  the  age  of  puberty. 

Ad8ectatu8  fuerit.  Ulpian  says  (D.  xlvii.  10.  15.  22), 
‘ Adsectatur  qui  tacitus  f requenter  sequitur,  assidua  enim 
frequentia  quasi  praibet  nonnullam  infamiam.’ 

Pudicitia  attentata.  Paul  says  (D.  xlvii.  10.  10),  ‘ At- 
tentari  pudicitia  dicitur  cum  id  agitur,  ut  ex  pudico  im- 
pudicus  fiat.' 


2.  A man  may  receive  an  injury, 
not  only  in  his  own  person,  but  in 
that  of  Ilia  children  in  nis  power,  and 
even  in  that  of  his  wife,  according  to 
the  opinion  that  has  prevailed.  If, 
therefore,  you  injure  a daughter  in 
the  power  of  her  father,  and  married 
to  Titius,  the  action  fur  the  injury 
may  be  brought,  not  only  in  the  name 
of  the  daughter  herself,  but  also  in 
that  of  the  father  or  the  husband. 
Iiut,  if  a husband  has  sustained  an 
injury,  the  wife  cannot  bring  the  actio 
injuriarum,  for  the  husband  is  the 
protector  of  the  wife,  not  the  wife  of 
the  husband.  The  father-in-law  may 
also  bring  this  action  in  the  name  of 
his  daughter-in-law,  if  her  husband 
is  in  his  power. 

Gai.  iii.  221 ; D.  xlvii.  10.  2 ; D.  xlvii.  10.  1.  3. 

Each  person  injured  could  bring  an  action.  Take,  for 
instance,  the  case  of  a married  woman.  She,  her  husband, 
her  own  father,  and  her  husband’s,  have  each  an  action,  sup- 
posing both  she  and  her  husband  are  in  potestate.  But  a per- 
son in  potestate,  though  he  had  an  action,  could  not  bring  it 
himself,  except  in  certain  cases,  as  in  the  absence  of  the  pater- 
familias. The  paterfamilias  would  bring  the  action,  and 
could  sue  either  in  his  son’s  name,  or  his  own.  The  amount 
recovered  in  the  respective  actions  differed  according  to  the 
dignity  of  the  person  bringing  it.  It  might  happen,  for  in- 
stance, that  the  son  was  of  higher  rank  than  the  father. 
Cum  utrique  tarn  filio  quam  patri,  adquisita  actio  ait,  win 
eadem  utique  facienda  ccstimatio  est : cun i possit  propter 
filii  dignitatem  major  ipsi  quam  patri  injuria  facta  esse. 
(D.  xlvii.  10.  30.  31.)  Although  the  wife  wag  in  power  of  the 


2.  Patitur  autcm  quis  injuriam 
non  solum  pur  semetipsum,  sed 
etiam  pur  liberos  suos  quos  in  po- 
testate habet ; item  per  uxorem 
. suani,  id  enim  mngis  praevaluit. 
Itaque  si  tiliiu  alicujus  qme  Titio 
nupta  est,  injuriam  feceria,  non  so- 
lum tiliie  nomine  tecum  injuriarum 
agi  potest,  sed  etiam  patris  quoquc 
et  mariti  nomine.  Contra  autem 
si  viro  injuria  fncta  sit,  uxor  in- 
juriarum agere  non  potest;  defendi 
enim  uxores  a viris,  non  virus  ab 
uxoribus  aequum  est.  Sed  et  eocer 
nurus  nomine  cujus  vir  in  potestate 
est,  injuriarum  agere  potest 


Digitized  by  Google 


LIB.  IV.  TIT.  IV. 


Ml 


father,  yet  her  husband  could  always  bring  an  action  for  in- 
jury done  to  her,  grounded  on  bis  natural  duty  to  protect  her. 


3.  Servia  autem  ipsis  qtiidem 
nulla  injuria  fieri  intelligitur,  aed 
domino  per  eoa  fieri  videtur,  non 
tamen  iisdern  inodis  quibus  etiam 
per  liberos.  et  uxores,  aed  ita  cum 
quid  atroeius  commiasum  fnerit,  et 
quod  aperte  ad  contumeliam  domi- 
ni  reapicit : veluti  si  quia  alienum 
servum  verberaverit,  et  in  hunc 
cas u in  actio  propnnitur.  At  si  quia 
servo  conviction  fecerit,  vel  pugno 
eum  percusaerit,  nulla  in  eum  actio 
domino  competit. 


3.  An  injury  cannot,  properly 
speaking,  be  done  to  a slave,  but  it  is 
the  master  who,  through  the  slave, 
is  considered  to  be  injured ; not, 
however,  in  thesame  way  as  through 
a child  or  wife,  but  only  when  the 
act  is  of  a character  grave  enough  to 
make  it  a manifest  insult  to  the 
master,  as  if  a person  has  flogged 
severely  the  slave  of  another,  in 
which  case  this  action  is  givenagainst 
him.  But  a master  cannot  bring  an 
action  against  a person  who  has  col- 
lected a crowd  round  his  slave,  or 
struck  him  with  his  fist. 


Gai.  iii.  222. 


Under  the  civil  law  the  master  could  not  bring  an  action 
for  injury  done  to  his  slave,  unless  the  injury  were  done  with 
intent  to  hurt  or  annoy  the  master.  But  the  praetor  gave  an 
action  pleno  jure,  i.e.  which  could  be  brought  as  a matter  of 
right,  if  the  slave  were  beaten  or  tortured  without  the  master’s 
orders,  and  an  action  cognita  causa,  i.e.  allowed  if  the  cir- 
cumstances of  the  case  seemed,  on  inquiry,  to  furnish  good 
ground  for  it,  if  the  injury  had  been  slighter.  Regard  was  had, 
in  making  this  inquiry,  and  in  estimating  the  amount  of 
damage,  to  the  class  of  slaves  to  which  the  slave  belonged. 
(See  paragT.  7.)  The  slave  himself  could  in  no  case  bring  an 
action  for  injury  sustained  by  him.  (D.  xlvii.  10.  15.  34.) 

4.  Sieommuni  servo  injuria  facta  4.  If  an  injury  has  been  done  to  a 
git,  asquum  est,  non  pro  ea  parte  slave  held  in  common,  equity  de- 
que dominus  quiaque  est,  test i me-  mands  that  it  shall  be  estimated  Dot 
tionem  injuri®  fieri,  aed  ex  domi-  according  to  their  respective  shares 
norum persona,quia  ipsis  fitinjuria.  in  him,  but  according  to  their  re- 
spective position,  for  it  is  the  masters 
who  are  injured. 

If  the  co-proprietors  brought  the  action  for  injury  done,  or 
intended  to  be  done  to  them  through  their  slave,  then,  as  it  is 
said  in  the. text,  it  made  no  difference  what  was  the  amount 
of  their  interest  in  the  slave.  Each  had  equally  had  an  insult 
offered  him.  But  the  co-proprietors  might  bring  a praetorian 
action  for  harm  done  to  the  slave,  when  no  insult  or  hurt  was 
intended  to  them,  but  the  only  question  was,  how  much  was  the 
slave  damaged,  and  made  unfit  for  work,  and  then  the  amount 
recovered  was  divided  between  them,  proportionately  to  their 
respective  interests  in  the  slave.  (See  note  on  last  paragr.) 
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5.  Quod  si  ususfructus  in  servo  5.  If  Titius  hss  the  usufruct,  and 
Titii  eat,  proprietas  Mievii,  magis  Micvius  the  property  in  a slave,  the 
Meevio  injuria  lieri  intelligitur.  injury  is  considered  to  be  done  rather 

to  Mievius  than  to  Titiug. 

D.  xlvii.  10.  15.  47. 

It  might,  however,  happen  that  it  could  be  shown  that  the 
intention  was  to  injure  and  insult  the  usufructuary  more  than 
the  proprietor.  (D.  xlvii.  10,  15.48.)  No  one  but  the  pro- 
prietor could  bring  the  praetorian  action  for  the  injury  done 
to  the  slave, 

6.  Sed  si  libero  qui  tibi  bona  fide  6.  If  the  injury  has  been  done  to  a 
servit,  injuria  facta  sit,  nulla  tibi  freeman,  who  serves  you  buna  Jide, 
actio  dabitur;  sed  suo  nomine  is  you  have  no  action,  but  he  can  bring 
experiri  poterit,  nisi  in  contunieliam  an  action  in  his  own  name,  unless  he 
ttiani  pulsatus  sit:  tunc  enim  com-  has  been  injured  merely  to  insult 
petit  et  tibi  injuriarum  actio.  Idem  you,  for,  in  that  case,  you  may  bring 
ergo  estet  in  servo  alieno  bona  tide  the  actio  injuriarum.  So,  too,  with 
tibi  serviente,  ut  toties  admittatur  regard  to  a slave  of  another  who 
injuriarum  actio,  quotiea  in  tuam  sen  es  you  bona  fide,  you  may  bring 
contunieliam  injuria  ei  facta  sit.  this  action  whenever  the  slave  is  in- 
jured for  the  purpose  of  insulting 
you. 

D.  xlvii.  10.  15.  48. 

7.  F®na  autem  injuriarum  ex  7.  The  penalty  for  injuries  under 

lege  Duodecim  Tabularum,  propter  the  law  of  the  Twelve  'Iables,  was  a 
membrtim  quidem  ruptum  talio  limb  lor  a limb,  but  if  only  a bone 
erat;  propter  os  vero  fractum  num-  was  fractured,  pecuniary  compensa- 
mariaipeenie  erant  constitute, quasi  tion  wns  exacted  proportionate  to  the 
in  magna  veterum  paupertate : sed  great  poverty  of  the  times.  After- 
postern  prtetores  permittebant  ipsis  wards,  the  pro- tor  permitted  the  in- 
qui  injuriam  passi  sunt,  earn  icsti-  jured  parties  themselves  to  estimate 
mare,  ut  judex  vel  tanti  reum  eon-  the  injury,  so  that  the  judge  should 
deiunet,  quanti  injuriam  passus  condemn  the  defendants  to  pay  the 
mstimavem,  vel  minoris,  prout  ei  sum  estimated,  or  less,  as  he  may 
visum  fuerit.  Sed  pcena  quidem  think  proper.  The  penalty  appointed 
injuriarum  qum  ex  lege  Duodecim  by  the  Twelve  Tables  has  fallen  into 
Tabularum  introducta  est,  in  de-  desuetude,  but  that  introduced  by 
suetudinemabiit;  quani  autempne-  the  praters,  and  termed  honorary, 
tores  introduxeruut,  qum  etmm  is  adopted  in  the  administration  of 
honoraria  ap|iellatur,  in  judiciis  justice.  For,  according  to  the  rank 
frequentatur,  nain  secundum  gra-  and  character  of  the  person  injured, 
dum  dignitatis  vitseque  honcstatem  the  estimate  is  greater  or  lees;  mid  a 
crescit  aut  minuitur  icstimatio  in-  eimilar  gradation  is  observed,  not  ini- 
juriie:  qui  gradus  condenmationis  properly,  even  with  regard  to  a slave, 
et  in  sen  ili  persona  non  immerito  one  amount  being  paid  in  the  case  of 
servatur,  ut  aliud  in  sen  o actore,  a slave  who  is  a steward,  a second  in 
aliud  in  medii  actus  homine,  aliud  that  of  a slave  holding  an  office  of  an 
in  vilissimo  vel  couipedito  const!-  intermediate  class,  and  a third  in 
tuatur.  that  of  one  of  the  lowest  rank,  or 

one  condemned  to  wear  fetters. 

Oil.  iii.  223,  224;  D.  xlvii.  10.  15.  44. 
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The  greater  part  of  the  edict  of  the  praetor  on  this  subject 
is  given  by  Ulpian  in  different  parts  of  the  extracts  from  his 
writings  (see  Digest,  xlvii.  10.  15). 

8.  Sedet  lex  Cornelia  deinjuriis  8.  The  for  Cornc/ia  also  speaks  of  in- 

loquitur,  etinjuriarum actionem  in-  juries,  and  introduced  an  nctio  iuju- 
troduxit,  quae  competit  ob  earn  rem  riorum,  which  may  be  brought  when 
quod  se  pulsation  quis  verbera-  any  one  alleges  that  he  has  been 
tumve.domumvesuamviintroitam  struck  or  beaten,  or  that  his  house 
esse  dicat.  Domnm  autem  accipi-  has  been  broken  into.  Andthetenn 
mu8,sive  inpropriadomoquishabi-  ‘ his  house  ' includes  one  which  be- 
tat,  sire  in  conducts  vel  gratis  sive  longs  to  bim  and  in  which  he  lives, 
hospitio  receptus  sit.  or  one  he  hires,  or  one  in  which  he 

is  received  gratuitously  or  as  a guest. 

D.  xlvii.  10.  5,  pr.  and  2. 

The  lex  Cornelia  ile  Sicariis  (see  Tit.  18.  5),  though  chiefly 
directed  against  murderers,  also  contained  provisions  against 
other  deeds  of  violence.  Lex  itaque  Cornelia  ex  tribus  causis 
dedit  actionem : quod  quis  pulsatus  verberaiusve  domusve 
ejus  vi  introita  sit.  (D.  xlvii.  10.  5.) 

9.  Atrox  injuria. Tstimatur  vel  ex  9.  An  injuryis  said  to  be  of  a grave 

facto,  velnti  si  quis  ab  aliquo  vulne-  character,  either  from  the  nature  i f 
ratus  fuerit  vel  fustibus  cscsus ; vel  the  act,  as  if  any  one  is  wounded  or 
ex  loco,  veluti  si  cui  in  theatro  vel  beaten  with  clubs  by  another,  op  from 
in  foro  vel  in  conspectu  prsetoris  the  nature  of  the  place,  as  when  an 
injuria  facta  sit;  vel  ex  persona,  injury  is  done  in  a theatre,  a forum, 
veluti  si  magistratus  injunam  pas-  or  in  the  presence  of  the  praitor ; 
sus  fuerit,  vel  si  senato'ri  ab  hu-  sometimes  from  the  quality  of  the 
mill  injuria  facta  sit,  aut  parent!  person,  as  when  it  is  a magistrate 
patronove  fiat  a lilierisvellibertis : that  has  received  the  injury,  or  a 

alitor  enim  sanatoria  et  parentis  senator  has  sustained  it  at  the  hands 
patronique,  aliter  extranei  et  hu-  of  a persou  of  low  condition,  or  a 
niilis  person®  injuria  cestimatur.  parent  or  patron  at  the  hands  of  a 
Nonnunquam  et  locus  vulneris  child  or  freedman.  For  the  injury 
atrocem  injuriam  facit,  veluti  si  in  done  to  a senator,  a parent,  or  a 
oeulo  quis  percusserit.  Parvi  autora  patron  is  estimated  diflerently  from 
refert,  utrumpatri  families  an  filio-  an  injury  done  to  a person  of  low 
familias  tabs  injuria  facta  sit : nam  condition  or  to  a stranger.  Some- 
et  haic  atrox  testiinabitur.  times,  it  is  the  part  of  the  body  in- 

jured that  gives  the  character  to  the 
injury,  as  it  any  one  has  been  struck 
in  the  eye.  Nor  does  it  make  any 
difference  whether  such  an  injury  has 
been  done  to  a paUrfamiliat  or  a 
Ji  li unfa  mil uu , it  being  in  either  case 
considered  of  a grave  character. 

Gai.  iii.  225;  D.  xlvii.  10.  7,  8;  D.  xlvii.  8,  9.  1,  2. 

If  the  injury  was  atrox,  a freedman  might  bring  an  action 
against  bis  patron,  and  the  emancipated  son  against  his  father, 
but  not  otherwise.  (D.  xlvii.  1 0.  7.  3.)  And  the  praptor  him- 
self, in  cases  of  atrox  injuria,  when  he  gave  the  formula  to 
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the  judge,  fixed  the  maximum  of  the  condemnation,  and  the 
judge  would  not  condemn  the  defendant  in  a less  sum.  (Gai. 
iii.  224.) 

10.  In  eumma  sciendum  est,  de  10.  I.astl  v,  it  must  be  observed, 

omni  injuria  eum  qui  passus  est,  that  in  every  case  of  injury  he  who 
posse  vel  criminaliter  itgerevelcivi-  has  received  it  may  bring  either  a 
liter.  Et  si  quidem  civiliter  agatur,  criminal  or  a civil  action.  In  the 
lestimatione  facta  secundum  quod  latter,  it  is  a sum  estimated  as  we 
dictum  est,  po*na  imponitur ; sin  havesaidthatconstitutesthepenaltv; 
autem  criminaliter,  officio  judicis  in  the  former,  the  judge,  in  the  ex- 
extraordinaria  poena  reo  irrogatur.  ercise  of  his  duty,  indicts  on  the 
Hoc  videlicet  ohservando  quod  Ze-  offender  an  extraordinary  punish  - 
noniana  constitutio  introduxit,  ut  ment.  We  must,  however,  remark, 
viri  illustres  quique  super  eos  sunt,  that  a constitution  of  Zeno  permits 
et  per  procuratorem  possint  ac-  men  of  the  rank  of  Ultwtri*,  or  of  any 
tionem  injuriarum  criminaliter  vel  higher  rank,  to  bring  or  defend  the 
persequi  vel  suscipero,  secundum  actio  injuriarum  it' brought  criminally 
ejus  tenorem  quiexipsamanifestius  bv  a procurator,  as  may  be  seen  more 
apparet.  clearly  by  reading  the  constitution 

itself. 

1).  xlvii.  10.  6;  C.  ix.  35.  11. 

It  was  only  as  a very  peculiar  exception  that  criminal 
actions  could,  like  private  actions,  be  brought  or  defended 
through  a procurator. 

11.  Non  solum  autem  is  injuria-  11.  Not  only  is  he  liable  to  the 
rum  tenetur,  qui  fecit  iujuriam,  id  actio  injuriarum  who  has  inflicted 
est.quipercussit;  verumillequoque  the  injury,  as,  for  instance,  the  per- 
connnebitur.qui  dole  fecit  vel  cura-  son  who  has  struck  the  blow;  but 
vit  ut  cui  mala  pugno  percuteretur.  he  also  who  has  maliciously  caused 

or  contrived  that  any  one  should  be 
struck. 

D.  xlvii.  10,  11.  1. 

12.  IIicc  actio  dissimulatione  12.  This  action  is  extinguished  bv 

aboletur ; et  ideo  si  quis  injuriam  a person  dissembling  to  have  received 
dereliquerit,  hoc  est,  statim  passus  the  injury  ; and,  therefore,  a person 
ad  animum  suum  non  revocaverit,  who  has  taken  no  account  of  the  in- 
jiostea  ex  poenitentia  remissam  in-  jury,  that  is,  who  immediately  on 
juriam  non  poterit  recolere.  receiving  it  has  shown  no  resent- 

ment at  it,  cannot  nfterwards  change 
his  mind  and  resuscitate  the  injury 
he  has  allowed  to  rest. 

D.  xlvii.  10,  11.  1. 

If  the  person  injured,  though  expressing  indignation  at  the 
time,  did  not  take  any  steps  towards  enforcing  reparation  within 
a year,  the  action  was  extinct.  (D.  xlvii.  10.  17.  6;  C.  ix. 
35. 5.)  The  action  was  personal  to  the  person  injured,  and 
could  not  he  transmitted  to  his  heirs,  unless  before  his  death 
the  action  had  already  proceeded  as  far  as  the  lids  contestatio. 
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Tit.  V.  DE  OBLIGATION IBUS  QLLE  QUASI  EX 
DELICTO  NASCUNTUR. 

Si  judex  litem  suani  fecerit,  non  If  a judge  makes  a cause  his  own, 
propne  ex  maleficio  oblipatus  vide-  he  does  not,  properly  speaking,  seem 
tur:  scd  quia  neque  ex  contractu  to  he  bound  tr  male/icio:  but  as  he 
obligatus  eet,  et  utique  peccasse  is  neither  bound  e.f  tnaleficio,  nor  ex 
aliquid  intelligitur,  licet  perimpru-  contractu,  and  as  he  lias,  neverthe- 
dentiam,  ideo  vide  tur  quasi  ex  male-  less,  done  a wrong,  although  perhaps 
ficio  teneri : et  in  quantum  de  ea  re  only  from  ignorance,  he  seems  to  be 
lequum  religioni  judicantis  videbi-  bound  as  it  were  ea'  male/icio,  and 
tur,  puenam  austiuebit.  will  be  condemned  to  the  amount 

which  seems  equitable  to  the  con- 
science of  the  judge. 

D.  1.  13.  0. 

The  Roman  law  characterized  rather  arbitrarily  certain 
wrongful  acts  as  delicts,  and  then,  as  there  were  many  other 
wrongful  acts  which  bound  the  wrong-doer  to  make  reparation, 
and  as  it  could  not  be  said  that  the  wrong-doer  was  bound  ex 
delicto,  he  was  said  to  lie  bound  quasi  ex  delicto,  i.e.  there 
was  an  evident  analogy  between  the  mode  in  which  the  obli- 
gation arose  from  other  kinds  of  wrong-doing  and  that  in  which 
it  arose  from  the  kinds  of  wrong-doing  technically  called  de- 
licts. The  principle  was  exactly  the  same,  but  the  particular  act 
did  not  happen  to  be  among  those  technically  termed  delicts. 
The  first  instance  given  is  that  of  a judge  qui  litem  auam 
fecerit,  that  is,  who,  through  favour,  corruption,  or  fear  (D.  v. 
1.  15. 1),  or  even  ignorance  of  law  ( licet  per  imprudent  iam), 
gives  a manifestly  wrong  sentence,  and  who  thus  makes  the  lis 
or  suit  to  be  sua,  that  is,  affect  himself  by  rendering  him 
responsible  for  the  sentence.  Gaius  gives  an  example,  in  the 
case  of  a judge  condemning  a defendant  in  a sum  different, 
from  that  fixed  in  the  formula.  (Gai.  iv.  52.) 

The  defendant  might,  if  he  pleased,  instead  of  bringing  an 
action  against  the  judge,  appeal  from  his  decision;  and  in  some 
cases,  as  when  the  judge  had  violated  public  law,  or  been  cor- 
rupted, he  might  treat  the  decision  as  null,  and  commence  the 
action  afresh  (D.  xlix.  1.5.  19);  but  his  adversary  might  be 
insolvent,  or  his  indignation,  or  many  other  reasons,  might 
make  him  prefer  suing  the  judge. 

Ducatirroy  points  out  that  the  distinction  made  between  the 
seemingly  parallel  cases  of  an  ignorant  physician  and  an  igno- 
rant judge,  the  fault  of  the  former  being  punished  under  the 
lex  A qui  liu,  the  latter  being  bound  quasi  exdelicto,  arises  from 
the  injury  of  the  physician  being  done  to  the  body.  The 
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severity  of  the  penalty  against  a judge  who  was  merely  igno- 
raut  of  the  law,  is  owing  probably  to  the  great  checks  against 
ignorance  which  the  judge  possessed  if  he  pleased  to  avail 
himself  of  them  in  the  advice  of  the  ‘prudentee,'  whose  busi- 
ness it  was  to  assist  him,  and  in  the  possibility  of  having  re- 
course to  the  magistrate  who  had  given  the  action  to  him. 


1.  Item  is  ex  eujusccenaculo,  vel 
proprio  ipius  vel  in  quo  gratis  habi- 
tabat,  dejectum  effusumve  aliquid 
est,  it»  ut  alicui  noceretur,  quasi  ex 
mnleticioobligatusintelligitur.Ideo 
autem  non  proprie  ex  maleficio  ob- 
ligatus  intelligitur  quia  plerumque 
ob  alterius  culpam  tenetur,aut  servi 
aut  liberi.  Oui  rimilis  est  is  qui,  ea 
parte  qua  vulgo  iter  fieri  solet,  id 
positum  aut  suspensum  habct  quod 
potest,  si  ceciderit,  alicui  nocere: 
quo  casu  poena  decern  aureorum 
constituta  est  I)e  eo  vero  quod  de- 
jectum effusumve  est,  dupu  quanti 
damnum  datum  sit,  constituta  est 
actio : ob  homiuem  vero  liberum 
occisum,  quinquaginta  aureorum 
puma  constituitur ; si  vero  vivat 
nocituruqueeieasedicatur,  quantum 
ob  earn  rem  ttquum  judici  videtur, 
actio  datur.  Judex  enim  computare 
debet  mercedes  medicis  prmstitas, 
ceteraque  impendia  quie  in  cura- 
tione  facta  sunt, prteterea  operarum 
quibus  caruit  aut  cariturus  est,  ob 
id  quod  inutilis  factus  est. 


1.  So,  too, he  who  occupies,  whether 
as  proprietor  or  irmtuitoiiBh’, an  apart- 
ment, from  which  anything  has  been 
thrown  or  poured  down,  which  has 
done  damage  to  another,  is  said  to 
he  bound  quaei  ex  malejicio,  for  he  is 
not  exactly  bound  ex  malejuio,  as  it 
is  generally  by  the  fault  of  another, 
a slave,  for  instance,  or  a freedman, 
that  he  is  bound.  It  is  the  same 
with  regard  to  a person  who,  on  a 
public  wav,  keeps  something  placed 
or  suspended,  which  may,  if  it  fall, 
hurt  any  one : in  this  cast?,  a penalty 
has  been  fixed  of  ten  aurei.  With 
respect  to  things  thrown  or  poured 
down,  an  action  is  given  for  double 
the  amountofthe  damage  done;  and 
if  a freeman  lias  been  killed,  there 
is  a penalty  of  fifty  aurei.  If  he  is 
not  killed,  but  only  hurt,  the  action 
is  given  for  the  amount  which  the 
judge  considers  equitable  under  the 
circumstances ; the  judge  ought  to 
take  iuto  account  the  fees  paid  to  the 
physician,  and  all  the  other  expen -es 
of  the  man’s  illness,  as  well  us  the 
employment  which  he  has  lost,  or 
will  lose,  by  being  incapacitated. 


D.  xliv.  7.  5.  5 ; D.  ix.  3.  5,  G ; D.  ix.  3.  1 ; 1).  ix.  3.  7. 


The  edict  of  the  praetor,  in  both  cases  alluded  to  in  the  text, 
is  given,  D.  ix.  3. 1 ; and  D.  ix.  3.  5, 6. 

The  action  given  in  each  case  was  popularie,  that  is,  any 
one  might  bring  it,  but  in  the  case  of  a freeman  being  killed, 
his  heirs  or  relations,  if  they  brought  an  action,  were  pre- 
ferred to  strangers. 


2.  Si  filiusfamilias  seorsum  a pa- 
tre  habitaverit,  et  quid  ex  coenaculo 
ejus  dejectum,  ettusumve  ait,  sive 
quid  positum  suspensumvp  habu- 
erit,  cuius  casus  periculosus  est,  Ju- 
liano  plncuit  in  patrem  nnllam  esse 
actionem,  sed  cum  ipso  filio  agen- 


2.  If  a JUiu*familia»  lives  apart 
from  his  father,  and  from  a room  in 
his  house  anything  is  thrown  or 
poured  down,  or  is  placed  or  sus- 
pended, the  fall  of  which  would  be 
dangerous,  Julian  thinks  that  no 
action  could  be  brought  against  the 
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dum.  Quod  et  in  filiofaniiliaa  judice  father,  but  only  against  the  son.  The 
obaervandunu  est,  qui  litem  suara  same  holds  good  with  respect  to  a 
feeerit.  filiuefamiliae,  who,  being  a judge, 

has  made  a cause  his  own. 

D.  xliv.  7.  5.  5;  D.  v.  1.  15. 

In  the  case  of  li  fdiiisfamilias,  the  father  was  not  obliged 
even  to  repair  the  injury  done  to  the  extent  of  the  son's  pecu- 
lium  (see  Tit.  6.  10);  but  if  a slave  had  done  the  injury,  the 
master  was  always  bound  to  repair  the  damage,  or  to  ubandon 
the  slave.  (See  Tit  8.) 


8.  Item  exercitor  navis  aut  cau- 
ponto  aut  stabulidedamnoaut  furto 
quod  in  navi  autcaupona  aut  stabu- 
lo  factum  erit,  quasi  ex  maleticio  te- 
neri  videtur,  si  modo  ipsius  nullum 
est  maleHcium,  s<*d  alicujus  eorum 
quorum  opera  navem  nut  cauponam 
aut  Ktabulum  exerceret;  cum  enim 
n>  que  ex  contractu  sit  adversus  eum 
constituta  hire  actio,  et  aiiquatenus 
culpse  reus  est,  quod  opera  malorum 
hominum  uteretur,  ideo  quasi  ex 
maleficio  teneri  videtur.  In  his  nu- 
tem  ensibus  in  factum  actio  corn- 
petit,  qu®  heredi  quidem  datur, 
adversus  heredemautem  non  com- 
petit. 

D.  xliv.  7.  5, 


3.  The  master  of  a ship,  of  an 
inn,  or  a stable,  is  liable  quasi  ex 
maleficio,  for  any  damage  or  loss 
through  theft  occurring  in  the  ship, 
inn,  or  stable,  that  is,  if  it  is  not  he 
who  has  committed  the  wrongful 
deed,  but  some  one  employed  in  the 
service  of  the  ship,  inn,  or  stable. 
For  as  tho  action  given  against  him 
does  not  arise  ex  maleficio  or  ex  con- 
tractu, and  yet  he  is  in  fault  in  em- 
ploying dishonest  persons  as  his 
servants,  ho  seems  to  be  bound  quae i 
ex  maleficio.  In  these  cases  it  is  an 
action  factum  that  is  given,  and  it 
may  be  brought  by  the  heir,  but  not 
against  the  heir. 

0;  1).  ix.  3.  C.  13. 


The  person  injured  might  also,  at  his  option,  have  an  adlo 
fu  rti,  or  Aquilice,  as  the  case  might  be,  against  the  actual 
wrong-doer.  (II.  xlvii.  5.) 


Tit.  VI.  DE  ACTIONIBUS. 

Superest  ut  de  actionibus  lo-  It  now  remains  that  we  speak  of 
quarnur.  Actio  autem  nihil  aliud  actions.  An  action  is  nothing  else 
est,  quam  jus  persequendi  judicio  than  the  right  of  suing  before*  a 
quod  sibi  debetur.  judge  for  that  which  is  due  to  us. 

D.  xliv.  7.  61. 

A sketch  has  been  given  in  the  Introduction  (secs.  90-1 1 1 ) of 
the  Roman  System  of  Civil  Process.  In  the  time  of  Justinian 
the  system  of  extraordinarm  j uxlicia  (Introd.  sec.  108)  had 
long  been  established,  aud  the  prwtorian  system  of  formula' 
abolished.  But  it  was  under  the  system  of  formulae  that 
Roman  law  received  its  characteristic  shape,  and  the  great 
jurists  wrote.  In  this  Title  of  the  Institutes  Justinian,  bor- 
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rowing  from  writers  who  treated  all  actions  with  reference  to 
the  system  of  formulae,  uses  the  language  of  the  praetorian 
system.  A knowledge,  therefore,  of  the  outlines  of  that  system 
is  indispensable  for  the  comprehension  of  this  Title.  For  an 
account  of  its  main  features  the  reader  is  referred  to  sections 
98  to  106  of  the  Introduction. 


1.  All  actions  whatever,  by  which 
any  matter  whatever  is  submitted  to 
tbe  decision  of  fudges  or  of  arbitra- 
tors may  be  divided  into  twodasses: 
for  actions  areeither  real  or  personal. 
Either  the  plaintiff  sues  the  defend- 
ant, because  he  is  made  answerable 
to  him  by  contract,  or  by  a delict,  in 
which  case  the  plaintiff  brings  a per- 
sonal action,  alleging  that  his  adver- 
sary is  bound  to  give  to,  or  to  do 
something  for  him,  or  making  some 
other  similar  allegation.  Or  else  the 
plaintiff  brings  an  action  against  a 
person  not  made  answerable  to  him 
by  any  obligation,  but  with  whom  he 
disputes  the  right  to  some  corporeal 
thing,  and  for  such  cases  real  actions 
are  given;  as,  for  example,  if  a man 
is  in  possession  of  land,  which  Titius 
maintains  to  be  his  property,  while 
the  possessor  says  that  he  himself  is 
the  proprietor,  the  action  is  real. 

Gai.  iv.  1.  3;  D.  xliv.  7.  25. 

The  first  and  most  important  division  of  actions  is  that  into 
actions  in  rem  and  actions  in  personam,  by  the  first  of  which 
we  assert  a right  over  a thing  against  all  the  world,  by  the 
second  we  assert  a right  against  a particular  person.  (See 
Introd.  see.  61.)  And,  accordingly,  speaking  technically,  an 
action  was  called  real  when  the  formula  in  which  it  was  con- 
ceived embodied  a claim  to  a thing  without  saying  from  whom 
it  was  claimed,  and  personal,  when  the  formula  stated  upon 
whom  a claim  was  made.  If  Titius  said  that  a piece  of  land 
belonged  to  him,  there  was  no  necessity  that  the  name  of  the 
wrongful  occupier  should  appear  in  the  formula ; at  any  rate 
not  in  the  intentio,  the  part  of  the  formula  always  considered 
characteristic  of  the  actio.  ‘ Si  paret  THU  esse  rem'  This 
was  all ; the  question  to  be  decided  was,  does  the  thing  belong 
to  Titius?  It  was  only  as  a consequence  of  Titius’  proprietor- 
ship being  established  that  the  wrongful  occupier,  whose  name 
might  appear  in  the  eondemnatio,  was  condemned  to  lose  the 
possession.  But  in  an  action  arising  on  a contract,  the  name 
of  a person  was  necessarily  introduced  into  the  intentio.  Titius 


1.  Omnium  actionumquibusinfer 
aliquos  npud  judices  arbitrosve  do 
quaenmqne  re  quieritur,  suinma  di- 
visioin  duo  genera  deducitur:  aut 
enim  in  rem  sunt,  aut  in  personam. 
Xainque  agit  unusquisque  aut  cum 
eo  qui  ei  obligatus  est  vel  ex  con- 
tractu vel  ex  maleficio,  quo  casu 
proditm  sunt  actiones  in  personam, 
per  qua*  intendit  adversarium  ei 
dare  facere  oportere,et  alii*  quibus- 
dam  modi* ; aut  cum  eo  agit  qui 
nullo  jure  ei  obligatus  est,  movet 
tamen  alicui  de  aliqua  re  contro- 
versiam,  quo  casu  proditte  actiones 
in  rem  sunt : veluti  si  rem  corpo- 
ralein  possideat  quis,  quam  Titius 
suam  esse  aflinnet  et  possessor 
dominuin  se  esse  dicat ; nam  si 
Titius  suam  esse  intendat,  in  rem 
actio  est. 
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could  not  merely  say  a thing  was  owed  to  him ; he  must  add 
that  it  was  owed  by  a particular  person.  There  are,  indeed, 
some  cases,  as,  for  instance,  a deposit,  in  which  the  action  may 
be  equally  well  shaped  with  or  without  the  insertion  of  the 
name  of  a particular  persou.  There  may  either  be  a real  action 
in  which  the  plaintiff  claims  the  thing,  or  a personal  one  in 
which  he  says  that  the  depositary  ought  to  give  it  him. 
Whenever  the  action  is  made  to  rest  on  an  obligation,  it  is 
personal,  when  on  a right  of  proprietorship  it  is  real. 

The  words  aliis  quibusdam  mad  is  in  the  text  refer  to  the 
intentio  of  the  formula,  which  did  not,  in  a personal  action, 
always  run  either  dare  o porter e,  or  facere  oportere,  but  in 
other  ways,  especially  that  of  prcestare  oportere. 

A real  action  was  termed  vindicatio  or  petitio.  A personal 
action,  when  brought  dare  or  facere,  received  the  name  of 
condictio.  Ulpian  gives  condictio  as  a generic  name  for  all 
actions  in  personam.  (I).  xliv.  7. 25.)  For  an  account  of 
the  different  kinds  of  condictio,  in  a limited  sense,  see  note 
on  Bk.  iii.  Tit.  13.  2 ; and  see  also  paragr.  15  of  this  Title. 

As  preliminary  to  the  divisions  of  actions  given  in  this  Title, 
it  may  be  useful  to  repeat  that  actions  in  personam,  if  based 
on  a contract,  and  raising  a question  of  law  as  well  as  of  fact, 
may  be  divided  into  (l)condictions,  given  to  enforce  unilateral 
contracts,  and  being  certi  when  the  claim  was  certain,  incerti 
when  it  was  not;  (2)pnetorian  .actions,  having  special  names, 
given  principally  to  enforce  bilateral  contracts;  and  (3)  actions 
in  factum  prcescriptis  verbis,  given  to  enforce  contracts  not 
falling  under  the  four  heads  of  cont  racts,  and  not  having  special 
names.  (See  Bk.  iii.  Tit.  13.  2.)  All  conditions  were  strict  i 
juris,  that  is,  the  judge  was  bound  by  the  strict  rules  of  law, 
unless  there  was  an  exception  appealing  to  equity  introduced 
into  the  formulae.  All  the  pra?torian  actions  given  to  enforce 
bilateral  contracts,  as  well  as  certainly  most,  and  probably  all, 
other  actions  of  exclusively  praetorian  origin,  were  bona1  fide i, 
i.e.  the  judge  needed  no  exception  to  enable  him  to  consider 
the  equitable  circumstances  of  the  case.  The  intentio  of  every 
personal  action,  except  a condictio  certi,  was  incerta,  i.e.  it 
ran  ‘ quicquid  paretj  not  si  pared.  Personal  actions  brought 
on  a delict  were  either  in  the  form  of  the  particular  action 
given  by  the  law  which  made  the  offence  a delict,  or  were  in 
factum  prcescriptis  verbis. 

We  have  said,  ‘ based  on  a contract,  and  raising  a question 
of  law,  as  well  as  of  fact,’  because  there  was  an  important  kind 
of  personal  actions,  those  in  factum  concept  a:  ( to  be  carefully 
distinguished  from  those  in  factum  prcescriptis  verbis),  in 
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which  the  magistrate  merely  directed  the  judge  to  ascertain 
whether  a particular  statement  was  true,  and  if  it  was,  to  con- 
demn the  defendant.  There  was,  in  such  an  action,  no  appli- 
cation of  the  rules  of  law  to  be  made  by  the  judge,  as  there 
was  in  those  which  ran  si  paret  oportere,  and  were  in  jus 
conceptce.  (See  Introd.  sec.  106,  and  note  on  paragr.  28.) 


2.  .®quesi  spat  jus  sibi  esse  ftindo 
forte  vel  cedibus  utendi  fruendi,  vel 
per  fund  uni  vicini  eundi  agendi,  vel 
ex  fundo  vicini  nquam  ducendi,  in 
rein  actio  est.  Kjusdem  generis  est 
actio  de  jure  priediorum  urbano- 
rum : veluti,  si  agat  jus  sibi  esse 
altius  fedes  sues  tollendi,  prospi- 
ciendive,  vel  projiciendi  aliquid,  vel 
imuiittendi  in  vicini  sedes.  Contra 
quoque  de  usufruct  u et  de  servitu- 
tibus  pnediorum  rusticornm,  item 
pncdiorum  urbanorum,  invicem 
quoque  proditio  sunt  actiones,  ut  si 
quis  intendat  jus  lion  esse  adver- 
sario  utendi  fruendi.  eundi  agendi, 
nquamve  ducendi,  item  altius  tol- 
lendi, prospiciendi,  projiciendi,  im- 
uiittendi.  Istic  quoque  actiones  in 
rein  sunt,  sed  negativie.  Quod 
genus  actionis  in  controversiis  rerum 
eorporalium  proditum  non  est,  nam 
in  his  is  agit  qui  non  possidet;  ei 
vero  qui  possidet,  non  est  actio  pro- 
dila  per  quam  neget  rem  actoris 
esse.  Sane  uno  casu,  qui  possidet 
niliilominus  actoris  partes  obtinet, 
sicut  in  latioribusDigestorum  libris 
opportunius  apparebit. 


2.  So,  too,  if  any  one  alleges  that 
he  line  a right  to  the  usufruct  of  lnnd, 
or  of  a house,  or  that  lie  has  a right 
of  going  or  driving  his  cattle,  or  of 
conducting  water,  over  the  land  of 
his  neighbour,  the  action  is  real ; as 
also  are  actions  relating  to  priedial 
servitudes,  as  when  a man  alleges  a 
right  to  raise  his  house,  aright  to  an 
uninterrupted  view,  a right  to  make 
part  of  his  bouse  projeet,  or  of  in- 
serting the  beams  of  his  building 
into  his  neighbour’s  walls.  There 
are  also  actions  relating  to  usufructs, 
and  the  servitudes  of  country  and 
city  estates,  which  are  the  reverse  of 
these ; as  when  the  complainant  al- 
leges that  his  adversary  is  not  en- 
titled to  the  usufruct,  or  has  not  the 
right  to  go,  to  drive,  to  conduct 
water,  to  raise  his  house,  to  have  an 
uninterrupted  view,  to  throw  out 
projections,  or  to  insert  his  beams. 
These  actions  are  equally  real,  but 
are  negative,  and  cannot  therefore  be 
used  in  disputes  respecting  things 
corporeal,  for  in  these  disputes  it  is 
the  person  out  of  possession  who 
brings  the  Bction:  for  a possessor 
cannot  bring  an  action  to  deny  that 
the  tiling  is  the  property  of  the 
plaintiff.  There  is,  however,  one 
case,  in  which  a possessor  mav  act 
the  part  of  plaintiff : which  will  he 
more  fully  seen  if  reference  is  made 
to  the  books  of  the  Digest. 


Gai.  iv.  3 ; D.  viii.  5.  2 ; D.  xxxix.  1. 15. 

Usufructs,  uses,  rural  and  urban  servitudes,  might  be  the 
objects  of  real  actions.  These  actions  were  either  confessorios, 
or  negativce;  in  the  former  the  plaintiff  claimed  to  exercise  a 
servitude  over  the  immoveables  of  another,  in  the  latter  he 
maintained  that  a servitude  which  another  attempted  to  ex- 
ercise over  an  immoveable  belonging  to  the  plaintiff  was  not 
due. 

Both  the  actio  confessoria  and  the  actio  negativa  might  be 
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brought,  whether  the  claimant  was  or  was  not  in  the  quasi  pos- 
sessio  of  the  servitude  in  question.  If  the  actio  confessoria 
was  brought  by  a person  not  in  quasi-possession,  the  action 
falls  very  obviously  under  actions  in  retn.  A claims  a servi- 
tude over  the  land  of  B;  the  servitude  is  a res,  and  the  action 
is  as  much  one  in  rem  as  if  the  claim  was  for  the  laud  itself. 
But  A might  really  be  iu  quasi-possession  of  this  servitude, 
and  yet  bring  an  actio  confessoria  to  secure  his  possession, 
supposing  it  were  threatened  or  made  insecure,  and  such  an 
action  is  a wide  departure  from  an  ordinary  action  in  rem. 
If  a claim  of  a servitude  was  resisted  by  an  actio  negativa 
brought  by  the  owner  of  the  immoveable  over  which  it  was 
claimed,  then,  supposing  the  owner  was  not  in  quasi-pos- 
session of  the  servitude,  but  the  person  was  in  quasi-possession 
of  it  who  claimed  the  servitude,  the  actio  negativa  amounted, 
in  fact,  to  an  affirmative  action  in  rem.  B has  a res,  viz.  the 
servitude,  which  A says  is  part  of  his  dominium,  and  has  never 
been  separated  from  it,  and  belongs  to  him,  and  A might  very 
well  bring  an  ordinary  action  in  rem  to  recover  it ; but  in  the 
ease  of  a servitude  the  action  took  a form  which  it  could  not 
take  in  the  case  of  a claim  to  a res  corporalis.  The  claimant 
of  a res  cotporalis  would  gain  nothing  by  having  it  declared 
that  B was  not  the  owner  of  the  thing,  for  that  would  not  show 
that  he  himself  was ; but  if  the  owner  of  an  immoveable  had  it 
declared  that  a servitude  claimed  did  not  exist,  he  had,  as  the 
result  of  the  action,  the  immoveable  freed  from  the  servitude. 
If  the  person  who  brought  the  actio  negativa  was  in  quasi- 
possession of  the  servitude,  or,  rather,  if  he  was  in  possession 
of  the  immoveable,  so  that  the  servitude  did  not  exist,  but  was 
only  claimed  by  another,  then  this  action  was,  like  the  actio 
confessoria,  brought  by  the  quasi-possessor  only  as  a means  of 
securing  himself  in  the  possession.  And  the  reason  why  such 
actions  were  brought  in  the  case  of  servitudes,  and  not  of  res 
a>rpo7'ates,  was,  that  possession  of  the  latter  was  sufficiently 
protected  by  the  interdicts  uti  possidetis  and  utrubi.  of  which 
more  will  be  said  in  the  15th  Title.  These  interdicts  were 
not  granted  to  quasi-possessors,  and  though  interdicts  were, 
in  process  of  time,  given  by  the  praetors  to  protect  quasi-pos- 
session, yet  these  actions  remained  as  a concurrent  means  of 
security. 

Sane  uno  casu.  It  is  a subject  of  much  dispute  what  is 
the  one  case  in  which  the  possessor  could  be  plaintiff.  Pro- 
bably the  words  are  but  a summary  of  what  has  gone  before. 

‘ There  is,  indeed,  but  one  case  of  a person  in  possession  beiDg 
plaintiff,  that,  namely,  of  the  possessor  of  an  incorporeal  thing.’ 
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3.  Sed  ist«e  quidem  actionesqua-  3.  The  actions  just  mentioned.and 

rum  mentionein  habuiinus,  et  ei  those  of  a similar  nature,  are  derived 
qua)  sunt  similes,  ex  legitimis  et  from  particular  laws  and  from  the 
civilibus  causis  descendunt.  Alim  Jut  civile \ but  there  are  others, 
autem  sunt  quas  prsetor  ex  sua  Isith  real  and  personal,  which  the 
jurisdictions  comparatas  habet  tam  pra'tor,  by  virtue  of  his  jurisdiction, 
in  rem  quam  in  personam,  quas  et  has  introduced,  and  of  which  it  is 
ipsas  necessarium  est  exemplis  os-  necessary  to  give  some  examples : 
tendere:  ecce  plerumque  ita  per-  thus  the  prietor  often  permits  a real 
mittitur  in  rem  agere,  ut  vel  actor  action  to  be  brought,  bv  which  the 
diceret  se  quasi  usucepisse  quod  non  plaintilf  is  allowed  to  allege,  that  he 
usuceperit,  vel  ex  diverso  posses-  has  acquired  something  by  prescrip- 
sor  diceret  adversarium  suum  non  tion,  which  he  has  not  acquired;  or 
usucepisse  quod  usuceperit.  by  which,  on  the  contrary,  the  pos- 

sessor alleges  that  his  adversary  has 
not  acquired  something  by  prescrip- 
tion, which,  in  reality,  be  has  ac- 
quired. 

I),  xliv.  7.  25.  2. 

The  secontl  division  of  actions,  given  in  this  Title,  is  that  of 
civil  and  praetorian.  The  two  methods  principally  adopted  by 
the  praetor  to  give  an  action  in  cases  not  provided  for  by  the 
civil  law,  were  either  to  construct  a formula  on  a fictitious 
hypothesis,  or  make  the  action  one  in  factum,  concept  a.  (See 
Introd.  paragr.  106.)  The  three  following  paragraphs  give 
examples  of  fictitious  actions  in  rem. 

Justinian  notices  five  praetorian  actions  in  rem , viz.  the 
actio  Public  tuna,  the  actio  quasi  Publiciana,  the  actio 
Pauliana,  the  actio  Serviana,  and  the  actio  quasi  Serviana, 
and  gives  as  instances  of  the  numerous  praetorian  actions  in 
personam,  the  actions  tie  pecunia  constitute,,  de  peculio,  &e. 
(See  paragr.  8,  and  foil.) 

4.  Namque  si  cui  ex  juata  causa  4.  For  instance, if  any  thing  is  deli- 

res  aliqua  tradita  fuerit,  veluti  ex  vered  for  a just  cause,  as  a purchase, 
causa  emptionis  aut  donationis  aut  gift,  dowry,  or  legacy,  to  a person  who 
dotis  aut  legntorum,  necdum  ejus  has  not  yet  become  proprietor  of  the 
rei  domintis  offectus  est ; si  ejus  rei  thingdelivered,  if  he  chances  to  lose 
possessionem  casu  nmiserit,  nullum  the  possession, he  has  no  direct  action 
habet  directam  in  rem  actionem  ad  for  its  recovery ; inasmuch  us  the 
earn  persequendam,  quippe  ita  pro-  civil  law  only  permits  such  actions  to 
ditto  sunt  jure  civil!  uctiones  ut  he  brought  by  the  proprietor.  Hut, 
qtiiB  dominium  suum  vindieet : sed  as  it  was  very  hard  that  there  should 
quia  sane  durum  erat  eo  casu  de-  be  no  action  given  in  such  a case,  the 
ficere  actionem,  invents  est  a pr«-  prietor  has  introduced  one,  in  which 
tore  actio  in  qua  dicit  is  qui  pos-  the  person  who  has  lost  the  posses- 
sessionein  amisit,  cam  rem  se  usu-  sion,  alleges  he  has  acquired  the 
cepisse,  et  ita  vindicat  suum  esse,  thing  in  question  by  prescription, 
Quid  actio  I’ubliciana  nppellatur,  although  lie  lias  not  really  so  acquired 
quoniam  primum  a Publieio  pne-  it,  and  ho  thus  claims  it  as  his  own. 
tore  in  edicto  proposita  est.  This  action  is  called  the  actio  I'tth- 

hciano , because  it  was  first  placed  in 
the  edict  by  the  pnetor  l’ublicius. 

Gai.  iv.  30. 
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When  any  one  except  the  real  owner  of  a thing  (clominus) 
delivered  over  a thing  on  a ground  and  in  a mode  which  would 
have  sufficed  to  have  passed  the  property,  if  he  had  had  it  to 
pass,  or  if  an  owner  of  a thing  transferred  a thing  by  a mode 
insufficient  to  pass  the  dominium,  as  if  a res  mancipi  was 
delivered  without  mancipation,  the  person,  in  either  of  these 
cases,  to  whom  the  thing  was  delivered,  being  a bona  fide  pos- 
sessor, could  perfect  his  title  to  it  by  usucapion  ; but  if  he  lost 
the  thing  out  of  his  possession  after  it  was  delivered  to  him, 
but  before  the  time  necessary  to  complete  the  usucapion  had 
expired,  the  civil  law  gave  him  no  remedy,  for  he  was  not  the 
domin ue,  and  none  but  a dominus  could  claim  a thing  by 
‘ vindication  The  actio  Publiciana  was  therefore  given  for 
his  relief  by  the  prtetor  Publicius,  perhaps  the  Publieius  men- 
tioned as  praetor  by  Cicero.  ( Pro  Cluent.  45.)  In  this  action 
the  plaintiff  was  allowed  to  state  what  was  iD  fact  not  true, 
that  the  usucapiou  was  complete,  and  thus  to  claim  as  if  his 
ownership  was  absolute.  If  the  thing  had  fallen  into  the 
hands  of  a person  who  himself  claimed  to  be  really  the  domi- 
n us,  and  to  have  a bona  fide  ground  of  repelling  the  actio 
Publiciana,  it  could  be  repelled  by  an  exception  termed  the 
except io  just i dominii.  (D.  vi.  2.  16.) 

If  it  had  fallen  into  the  hands  of  a person  who  did  not  claim 
to  be  the  owner,  but  who  had  so  acquired  it  as  to  be  in  a situa- 
tion to  perfect  his  title  by  usucapion,  i.  e.  who  was  also  a 
bona  fide  possessor,  and  the  plaintiff  brought  an  actio  Pub- 
liciana for  it  before  the  time  of  the  usucapion  had  expired,  the 
title  of  the  actual  holder  of  the  thing  was  considered  the 
better;  for  in  pari  causa  melior  est  conditio  possidentis. 
The  formula  of  the  action  ran  thus  : ‘ Judex  esto.  Si  quern 
hominem  Aldus  Agerius  emit,  quique  ei  traditus  esset,  anno 
possedisset,  turn  si  eum  hominem,  de  quo  agitur,  ejus  ex 
jure  Quiritium  esse  oporteret.'  (Gai.  iv.  36.) 

The  actio  Publiciana  might  also  be  useful  to  a person  who 
was  really  the  owner;  for  while  the  distinction  between  res 
mancipi  and  nec  mancipi  was  retained,  the  owner  of  a thing 
requiring  to  be  passed  by  mancipation  might  have  himself 
received  it  by  mancipation,  but  be  unable  to  show  that  the 
person  who  transferred  it  to  him  was  really  the  dominus,  and 
had  in  his  turn  received  it  by  mancipation.  If  he  lost  the 
thing  before  he  had  perfected  the  title  by  usucapion,  he  could 
not  bring  a vindicatio,  but  was  obliged  to  have  recourse  to  the 
actio  Publiciana  ; and  before  the  legislation  of  Justinian  this 
action  was  especially  useful  to  persons  who  had  received  a 
transfer  of  things  which,  like  the  provincial  lands,  could  not  be 
made  the  subject  of  a perfect  dominium,  and  the  title  to 
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which  could  not  be  perfected  by  usucapion  (see  Bk.  ii.  Tit.  6); 
for  they  were  allowed  to  bring  this  fictitious  action  if  they 
were  deprived  of  the  possession,  at  any  rate  after  the  time 
entitling  them  to  use  the  pnescriptio  long-i  tern poris  had 
elapsed.  (C.  vii.  39.  8.) 

5.  Rureusexdivereosi  quis,  cum  5.  On  the  contrary,  if  any  one, 
reipublira*  causa  abesset  vel  in  boa-  while  abroad  in  the  service  of  his 
tiura  potestate  esset,  rem  ejus  qui  country,  or  a prisoner  in  the  bonds 
in  civitate  esset  usuceperit,  permits  of  the  enemy,  has  acquired  by  usu- 
titur  domino,  si  possessorreipublicae  capion  o thing  which  belongs  to  an- 
causa  abesse  desierit,  tunc  intra  other  person  resident  at  home,  then 
annum  rescissausucapione  earn  rem  the  proprietor  is  permitted  within  a 
petere,  id  est,  ita  petere  ut  dicat  year  after  the  return  of  the  possessor, 
jiosseesorem  usu  non  cepisse,  et  ob  to  bring  an  action  by  rescinding  the 
id  suara  rem  esse.  Quod  genus  usucapion ; that  is,  he  may  allege 
actionis  quibusdara  et  aliis  siniili  that  the  possessor  has  not  acquired 
lequitate  motus  pnetor  accommo-  by  prescription,  and  that  the  thing 
dat,  sicut  ex  latiore  Digestornm  seu  therefore  is  his.  Similar  feelings  of 
I’andecturum  volumine  intelligere  equity  have  led  the  pnetor  to  grant 
licet.  this  species  of  action  in  certain  other 

cases,  as  may  be  learnt  from  the 
larger  treatise  of  the  Digest  or  Pan- 
dects. 

D.  iv.  6.  21 ; D.  iv.  1.  1,  2 ; D.  iv.  0.  1.1. 

This  paragraph  gives  the  converse  case.  Before,  the  usu- 
capion was  not  complete,  and  the  action  supplied  what  was 
wanting  to  it.  Here  the  usucapion  is  complete,  and  the 
action  takes  away  its  effect. 

Such  an  action  might  be  wanted  in  either  of  two  cases. 
Either  the  proprietor  of  the  thing  might  be  absent, or  deprived, 
on  the  legitimate  ground,  of  the  power  of  attending  to  his 
affairs;  and  during  thus  time  the  usucapion  might  have  been 
completed  against  him  ; or  the  possessor,  the  person  in  whose 
favour  the  time  of  usucapion  was  running,  might  have  been 
absent,  and  the  proprietor,  not  being  able  to  sue  him,  might 
have  been  unable  to  stop  the  usucapion.  In  either  of  these  cases 
this  kind  of  actio  Publiciarui,  called  rescissoria,  because  the 
usucapion  was  rescinded,  came  to  the  aid  of  the  proprietor.  It  is 
to  be  remarked  that  Justinian  notices  only  the  latter  of  the  two 
cases,  and  yet  he  had  provided  a much  more  simple  remedy 
in  behalf  of  proprietors,  who  vvere  allowed  to  interrupt  the 
usucapion  of  an  absent  possessor  by  a protestation  made  before 
a magistrate.  (C.  vii.  40.  2.) 

The  actio  Pubiiciana  rescissoria  had  to  be  brought  within 
a year,  commencing  from  the  time  when  it  first  became  pos- 
sible to  bring  the  action.  Intra  annum,  quo,  primvm  de  ea 
re  experiundi  potestas  erit.  (I),  iv.  6 1.  1.)  The  year  was  a 
utilis  annus,  and  its  length,  therefore,  varied  in  different  cases, 
for  which  Justinian  substituted  the  uniform  term  of  four  years. 
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Quibitsdum  et  aliie.  Such  as  the  restitutio  in  integrum , 
by  which  the  praetor  protected  a person  under  the  age  of 
twenty-five  years.  (See  Bk.  i.  Tit.  23,  pr.) 


6.  Item,  si  quisin  fraudem  credi-  0.  Again,  if  n debtor  deliver  to  a 
torum  rem  suam  aiieui  tradiderit,  third  person  anything  that  is  his 
bonis  ej  usa  creditoribus  ex  senten-  property,  in  order  to  defraud  his 
tia  prieeidis  possessis,  permittitur  creditors,  who  have  seized  on  his 
ipsis  creditoribus  rescissa  traditions  goods  by  order  of  the pratet,  the  cre- 
eam  rem  petere,  id  est,  dicere  earn  ditors  are  permitted  to  rescind  the 
rem  traditam  non  ease,  ct  ob  id  in  delivery,  and  bring  an  action  for  the 
bonis  debitoris  mansisse.  thing  delivered ; that  is,  they  may 

allege  that  the  thing  was  not  deli- 
vered, and  that  it  therefore  continues 
to  be  a part  of  the  debtor's  goods. 

D.  xlii.  8.  1,  pr.  1,  2. 

Theophilus  tolls  us  that  this  action  was  called  the  actio 
Ruuliana.  The  lex  JSlia  Sen  tia  (see  Bk.  i.  Tit.  7)  had  made 
enfranchisements  in  fraud  of  creditors  void ; but  the  law  did 
not  extend  to  alieuations ; and  the  praetor,  therefore,  when 
the  creditors  had  taken  possession  of  the  effects  of  the  debtor, 
permitted  them  to  reclaim  anything  which  had  been  alienated 
after  insolvency  and  with  intent  to  defraud. 

The  actio  Pauliana  in  rem  (says  Ortolan)  is  not  spoken 
of  elsewhere  in  the  works  of  Homan  law  which  have  come 
down  to  us.  It  must  not  be  confounded  with  the  actio 
Pauliana  in  personam  treated  of  iu  the  Digest  (xxii.  I.  38, 
pr.  and  4),  which  was  given,  not  only  in  case  of  alieuation,  but 
of  every  act  whereby  the  debtor  had  diminished  his  assets,  and 
the  inlentio  of  which  was  directed  against  the  particular  person 
who  had  profited  by  such  an  act,  and  not  as  that  of  the  actio 
in  rem,  which  forms  the  subject  of  this  paragraph,  against  any 
one  who  happened  to  be  the  person  detaining  the  thing  claimed. 


7.  Item  Servians,  et  quasi  Servia- 
na,qufe  etiam  hypotbecHria  vocatur, 
ex  ipsius  prse  to  ria  jurisdictions  sub- 
atantiiun  capiunt.  Servians  autern 
• experitur  quis  de  rebus  coloni,  qua* 
pignoris  jure  pro  mercedibus  fundi 
ei  tenentur;  quasi  Servians  autem, 
qua  credi  tores  pignora  hypothecasve 
persequuntur.  Inter  pignus  autem 
et  hypotliecam,  quantum  ad  ac- 
tionem hypothecariam  attinet,  nihil 
interest;  11am  dequn  re  inter  credi- 
torem  et  debitorem  convencrit  ut 
ait  pro  debito  obligata,  utraque  hue 
appellntione  contiuetur,  sed  in  aliis 
differentia  est:  nam  pignoris  appel- 
latione  earn  proprie  rem  contineri 
dicimus,  quin  simul  etiam  traditur 


7.  The  actio  Serviana,  and  the  actio 
quasi-Serviana  also  called  hypotheca- 
ria,  equally  take  their  rise  from  the 
pnetor'a  jurisdiction.  The  actio  Se>- 
viana  is  brought  to  get  possession 
of  the  effects  of  a farmer  which  are 
held  as  a pledge  to  secure  the  rent  of 
the  land.  The  actio  qvatti-Serriatia 
is  that,  bv  which  creditors  sue  for 
things  pledged  or  mortgaged  to  them ; 
and,  ns  regards  this  action,  there  is 
no  difference  between  a pledge  and  a 
hypotheca  ; for  the  two  terms  are  in- 
differently applied  to  anything  which 
the  debtor  and  creditor  agree  shall 
be  bound  as  security  for  the  debt; 
but  in  other  points  there  is  a distinc- 
tion between  them.  Theterm  pledge 
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creditor!,  nmxime  si  mobilissit;  at  is  properly  applied  to  a thing  which 
earn  quie  sine  traditions  nuda  con-  has  actually  been  delivered  to  a cre- 
ventiono  tenet  or,  prnprie  hypothec®  ditor,  especially  if  the  thing  be  a 
appellatione  coiittneri  dicimus.  moveable;  the  term  hypotheca  means 

anything  bound  by  simple  agreemcn  t 
without  delivery. 

D.  xx.  2.  4 ; D.  xx.  1.  17.  5. 1;  D.  xiii.  7.  9.  2. 

We  have  already  given  a slight  sketch  of  the  jus  pignoide, 
and  the  relative  position  of  the  creditor  aud  debtor,  at  the  end 
of  the  fifth  Title  of  the  Second  Book.  The  interest  of  the 
creditor  was  not  thought  sufficient  to  support  a vindicatio  if 
he  lost  the  thing  pledged  out  of  his  possession,  or  wished  to  get 
the  thing  subjected  to  a hypotheca  into  his  possession ; but  a 
praetorian  action  enabled  him  to  effect  this.  The  actio  Ser- 
viana  mentioned  in  this  paragraph  was  given  to  enforce  the 
claim  of  the  landlord  to  the  farming  instruments,  which,  with- 
out any  special  agreement,  were  considered,  in  law,  to  be  held 
as  a pledge  for  the  rent  of  the  farm,  and  the  actio  quasi-Ser- 
viana  was  an  extension  of  this,  giving  a means  to  every  cre- 
ditor of  enforcing  his  right  to  anything  pledged  or  mortgaged. 

Maxime  si  mobilis  sit  An  immoveable  might  of  course  be 
given  in  pledge;  but  it  would  generally  happen  that  things 
given  in  pledge  were  moveables. 

A thing  subjected  to  successive  hypotheca  belonged,  as  we 
have  said  in  treating  of  the  real  right  given  by  the  jus  pig  noris 
(Bk.  ii.  Tit.  5),  to  the  person  in  whose  favour  the  first  hypo- 
theca was  constituted.  If,  therefore,  a creditor,  whose  hypo- 
theca was  subsequent,  brought,  the  actio  quasi- Serviana 
against  a creditor  whose  hypotheca  was  prior,  he  would  be 
repelled  by  au  exception.  (C.  viii.  18.  6.) 

8.  In  personam  quoque  actiones  8.  There  are  also  personal  actions 
exsua jurisdictionepropositashabet  which  the  pnetor  has  introduced  in 
pnetor, veluti  de  pecunia  constitute,  tho  exercise  of  his  jurisdiction,  as, 
cui  similis  videbatur  receptitia.  for  instance,  the  action  de  pecunia 
Sed  ex  nostra  constitutione,  cum  conxtituta,  which  that  called  recep- 
et  si  quid  plenius  habebat,  hoc  in  titia  much  resembled.  But  the  actio 
actionem  pecunim  constitute  trails-  receptitia  has  been  rendered  super- 
ftisumest.ea  quasi  supervacua  jussa  fluous  by  all  its  advantages  being’ 
est  cum  sua  auctoritate  a nostris  transferred  to  the  actio  pecunia  con- 
legibus  recedere.  Item  pnetor  pro-  ttitutec,  and  has,  therefore,  by  one  of 
posuit  de  peculio  scrvorum  filior-  our  constitutions,  lost  its  authority, 
unique  families,  et  ex  qua  quicritur  and  disappeared  from  our  legislation, 
an  actor  juraverit,  et  alias  com-  The  pnetor  has  likewise  introduced 
plures.  an  action  concerning  the  peculium  of 

slaves,  and  of  JHiifamt/iarum,  an 
action  in  which  the  question  is  tried, 
whether  the  plaintiff  has  made  oath, 
and  many  others. 

C.  iv.  18.  2,  pr,  and  1. 
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See  notes  to  succeeding  paragraphs. 

9.  De  constituta  autem  pecunia  9.  The  actio  de  constituta  pecunui 

cum  omnibus  agiturquicumque  pro  may  be  brought  against  any  person 
se  vel  pro  alio  aoluturos  se  eonsti-  wholiasengngedto  paymoney, either 
tuerint,  nulla  scilicet  etipulatione  for  himself  or  another,  without  hav- 
interposita;  nam  alioquin,  si  stipu-  ing  made  a stipulation;  for,  if  he  has 
lanti  promiserint,  jure  civili  te-  promised  a stipulator,  he  is  bound  by 
nentur.  the  civil  law. 

D.  xiii.  6.  14.  3. 

The  actio  de  constituta  pecunia  was  an  action  by  which  the 
prsetor  enforced  a mere  pact  or  agreement  (not  a stipulation, for 
then  the  action  would  have  been  ex  stipulatu)  by  which  a 
person  promised  again  what  he  already  owed,  or  promised  what 
auother  owed,  fixing  the  time  for  payment.  This  agreement 
(constituhim)  did  not  operate  as  a novation,  and  was  enforced 
as  subsidiary  to  the  main  contract.  The  actio  de  constituta 
pecunia  could  only  be  brought  within  a year,  and  only  applied 
to  things  which  could  form  the  subject  of  a mutuum,  i.  e. 
things  quce  numero,  ponders,  mensurave  constant.  The 
pecunui  was  said  to  be  constituta-  because  it  was  agreed  to  be 
paid  on  a particular  day.  The  actio  receptitia  was  an  action 
given  against  bankers  (argentarii)  who  promised  to  satisfy  the 
demands  of  a creditor  of  one  of  their  customers.  This  creditor 
was  said  recipere  diem,  to  have  a day  fixed  by  the  banker  for 
payment  of  his  claim,  and  lienee  the  action  was  called  receptitia. 
The  mere  promise  of  the  banker  was  considered  euough  to 
ground  an  action  on,  an  exception  to  the  ordinary  rules  of  the 
civil  law  which  must  have  grown  out  of  the  peculiar  character 
of  a banker’s  business.  What  the  civil  law  confined  to  bankers 
only  the  praetor  extended  to  every  one  alike ; and  whenever 
any  one,  who  owed  a debt  to  another  or  had  funds  of  another 
in  his  hand,  promised  to  pay  the  money  owed  by  or  deposited 
with  him  on  a particular  day,  the  prtetor  gave  the  action  de 
constituta  pecunia  to  enforce  the  fulfilment  of  the  promise. 

Justinian  abolished  the  actio  receptitia,  and  invested  the 
actio  de  constituta  pecunia  with  privileges  which  had  before 
belonged  exclusively  to  the  actio  receptitia ; for  he  made  it 
perpetual,  and  he  allowed  it  to  be  brought  whatever  was  the 
nature  of  the  thing  promised.  (C.  iv.  18. 2.) 

10.  Actioucs  autem  de  peculio  10.  The  prwtor  has  introduced 
ideo  ad  versus  patrem  dominumve  actions  dr  peculio  against  fathers  and 
comparavit  prtetor,  quia  licet  ex  masters,  because,  although  they  are 
contractu  filiorum  servorumve  ipso  not,  according  tothe  civil  law,  bound 
jure  non  teneantur,  aequum  tamen  by  the  contracts  of  their  children  and 
eat  peculio  tenus,  quod  veluti  patri-  slaves,  yet  they  ought  in  equity  to  be 
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monium  est  filiorum  filiarumque,  bound  to  tlio  extent  of  the  peculium, 
item  servorum,  condcmuari  eos.  which  is  a kind  of  patrimony  of  sons 

and  daughters,  and  of  slaves. 

D.  xv.  1.  47.  6. 

The  actions  de  peculio,  of  which  there  were  several,  are 
treated  of  in  paragr.  4 of  next  Title. 

11.  Item  si  quis,  postulante  ad-  11.  Also,  if  any  one,  when  called 

versario,  juraveritdeberi  sibi  pecu-  upon  by  his  adversary,  makes  oath, 
niam  quam  peteret,  neque  ei  solva-  that  the  debt  which  he  sues  for  is  due 
tur,  justissime  accommodateitalem  and  unpaid,  the  praetor  most  justly 
actionem,  per  quain  non  illud  quas-  grants  him  an  action,  in  which  the 
ritur  an  ei  pecunia  debeatur,  sed  an  inquiry  is  not  whetherthedebtisdue, 
j uraverit.  but  whether  the  oath  has  been  made. 

D.  xii.  2.  3.  5.  2. 

Either  party  might  challenge  the  other  to  swear  to  the 
truth  of  his  statement.  This  was  done  out  of  court,  and  if 
the  party  challenged  took  the  oath,  his  statement  could  no 
longer  be  impugned  by  the  person  who  had  challenged  him. 
For  instance,  if  the  creditor,  being  challenged,  swore  that  the 
debt  was  due,  the  debtor  was  obliged  to  pay.  The  only  ques- 
tion, therefore,  which  could  be  subsequently  referred  to  a 
court  of  justice  was  whether  the  oath  had  or  had  not  been 
taken,  inquiry  into  which  circumstance  was  made  under  an 
actio  in  factum  given  by  the  praetor. 

12.  Poenales  quoqueactiones  bene  12.  Thepnetor  has  also  introduced 

multss  ex  sua  j urisdictione  intro-  many  penal  actions  by  virtue  of  his 
duxit;  veluti  adversus  eum  qui  jurisdiction.  As,  forinstance,  against 
quid  ex  albo  ejus  corrupisset,  et  in  a person  who  has  damaged  any  part 
eum  qui  patrunum  vel  parentem  in  of  the  praetor’s  album ; against  those 
jus  voc  asset,  cum  id  non  impetraa-  who  summon  before  the  praetor  their 
set ; item  adversus  eum  qui  vi  ex-  patron  or  father  without  previous 
emerit  eum  qui  in  jus  vocaretur,  permission  from  the  proper  magis- 
cujusve  dolo  aliusexemerit,  et  alias  trate ; against  those  who  carry  away 
innumerabiles.  by  force  any  one  summoned  to  appear 

before  the  pnetor,  or  fraudulently  in- 
duce a third  person  to  carry  him  off; 
and  very  many  other  actions. 

Gai.  iv.  46. 

The  album  was  the  tablet  suspended  in  the  forum,  contain- 
ing the  ordinances  of  the  prastor.  Any  attempt  to  injure  or 
deface  it  was  punished  by  an  action  de  albo  corrupto. 

The  descendant  or  freedman  who  summoned  before  a 
magistrate  (in  jus)  his  ascendant  or  patron  without  the  per- 
mission of  the  prietor,  was  liable  to  an  action  termed  de 
parents  aut  patrono  in  jus  vocato. 

The  actio  de  in  jus  vocato  vi  exempto  was  given  against  a 
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person  who  rescued  with  violence  any  one  who,  after  disobey- 
ing a notice  to  appear  injure,  was  being  forcibly  conveyed 
before  the  magistrate.  The  penalty  was  a sum  equivalent  to 
that  which  the  plaintiff  would  have  received  from  the  action 
he  had  commenced  against  the  person  rescued,  while  this 
person  rescued  remained  still  liable  to  the  action  he  had  been 
summoned  to  answer. 

13.  Prirjudicialesactionesinrem  13.  Prejudicial  actions  seem  to  be 
esse  videntur  ; qunlcs  sunt  per  quas  real  actions ; such  are  those  by  which 
quieritur  an  aliquis  liber,  an  liber-  it  is  inquired  whether  a man  is  born 
tus  sit,  vel  de  partti  agnoscendo.  free,  or  nas  been  made  free ; whether 
Ex  quibus  fere  una  ilia  legitiinam  he  be  a slave,  or  whether  he  is  the 
causam  habet,  per  quam  quieritur  offspring  of  his  reputed  father.  But 
an  aliquis  libersit:  ceteric  ex  ipsius  of  these,  that  alone  by  which  it  is 
pnotoris  jurisdictione  substantiam  inquired  whether  a man  is  free,  be- 
capiunt.  longs  to  the  civil  law.  The  others 

spiingfrom  the  praetor’s  jurisdiction. 

Gai.  iv.  44 ; 0.  viii.  47.  0. 

The  object  of  a prcejudicialis  actio  was  to  ascertain  a fact, 
the  establishing  of  which  was  a necessary  preliminary  to  further 
judicial  proceedings.  (See  Introd.  paragr.  104.)  Such  actions 
differ  from  actions  in  rein,  because  in  an  actio  prcejudicialis 
no  one  is  condemned,  only  the  fact  is  ascertained  ; but  they  are 
said  in  the  text  to  resemble  actions  in  rem  because  they  were 
not  brought  on  any  obligation,  and  because  in  the  intentio, 
which  indeed  composed  the  whole  formula  in  this  case,  no 
mention  was  macje  of  auy  particular  person. 

Questions  of  status,  such  as  those  of  paternity,  filiation, 
patronage,  and  the  like,  were  most  commonly  the  subjects 
of  actiones  prajudiciales,  but  were  by  no  means  the  only 
ones.  We  hear  of  others,  such  as  quanta  dos  sit  (Gai.  iv. 
44);  an  res  de  qua  agitur  major  sit  centum  sestertiia;  an 
bona  jure  venierint.  (D.  xlii.  5.  30.) 

The  Liberalis  causa,  the  suit  in  which  the  status  of  a sup- 
posed slave  was  ascertained,  was  originally  nothing  elne  but  a 
vindicutio.  The  person  called  the  assertor  libertatis  claimed 
him,  and  the  master  of  the  slave  defended  his  possession.  If 
the  decision  was  in  favour  of  the  assertor , it  was  still  open  to 
another  person  to  attempt  to  prove  that  the  subject  of  the 
suit  was  really  a slave ; if  the  decision  was  in  favour  of  the 
master,  another  asseitor  could  bring  a fresh  suit;  but  there 
could  only  be  three  assertores  in  all.  If  the  supposed  slave 
was  thrice  adjudged  a slave,  his  status  could  be  no  further 
questioned.  Justinian  entirely  altered  the  action,  by  allow- 
ing the  slave  himself  to  claim  his  liberty,  and  making  the 
first  decision  final.  (C.  vii.  16.) 
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It  was  Appius  Claudius  who  inserted  the  law  respecting  the 
liberalis  causa,  which  had  existed  previously,  in  the  Twelve 
Tables.  (D.  i.  2.  2.  24.) 

14.  Sic  itaque  discretis  aetioni-  14.  Actions  being  thus  divided,  it 

bus,  certuni  est  non  posse  aetorem  ia  certain  that  a plaintiff  cannot  sue 
mam  rem  itn  ab  aliquo  petere,  si  for  his  own  property  by  such  a fnr- 
pnret  eum  dare  oportere  ; neceniin  mula  as  this,  ‘ If  it  appear  that  the 
quod  actoris  est,  id  ei  dari  ojiortet,  defendant  ought  to  give.'  For  it  ia 
quia  scilicet  dari  cuiquam  id  intel-  not  a duty  to  give  the  plaintiff  that 
ligitur,  quod  itn  datur  ut  ejus  fiat,  which  is  his  own.  To  give  a thing 
nee  res  qua;  jam  actoris  est  magia  is  to  transfer  the  property  in  it,  and 
ejus  fieri  potest.  Plane  odio  furum,  that  which  is  already  the  property 
quo  magis  pluribus  aetionibus  tcne-  of  the  plaintiff  cannot  belong  to  him 
antur,  effectum  est  ut, extra  pcenam  more  than  it  does  already,  How- 
dupli  nut  quadrupli,  rei  recipiendie  ever,  to  show  detestation  for  thieves, 
nomine  fures  etiam  hac  actione  te-  and  to  make  them  liable  to  a greater 
neantur  si  paret  eos  dare  oportere,  number  of  actions,  it  has  been  de- 
quamvis sit  adversus  eos  etiam  hasc  termined,  that  bc-ides  the  penalty 
in  rem  actio  per  quani  rem  suam  of  double  or  quadruple  the  amount 
quia  ease  petit.  taken,  they  may,  for  the  recovery  of 

the  thing  taken,  be  subjected  to  the 
action,  ‘ If  it  appear  that  they  ought 
to  give.'  Although  the  party  in- 
jured may  also  bring  the  real  action 
against  them,  by  which  the  plaintiff 
demands  the  thing  as  proprietor. 

Gai.  iv.  4. 

15.  Appellamus  nutem  in  rem  15.  Real  actions  are  called  vindi- 
quidetn  actiones,  vindicationes ; in  cations  ; and  personal  actions,  in 
personam  vero  actionesqnibus  dare  which  it  is  maintained  that  some- 
facere  oportere  intenditur,  condic-  thing  ought  to  be  done  or  given,  are 
tioncs.  Condicere  enim  est  denun-  called  condictions;  for  condicere,  in 
tiare.  prison  lingua  : nunc  vero  abu-  old  language,  meant  the  same  as  de- 
sivedicimus.condietionemactionem  mmliare;  nnd  it  is  improperly  that 
in  personam  esse  qua  actor  intendit  condiction  is  now  used  as  the  name 
dari  sibi  oportere;  nulla  enim  hoc  of  the  personal  action, by  which  the 
tempore  eo  nomine  denunliatio  fit.  plaintiff  contends  that  something 

ought  to  be  given  to  him,  for  there 
is  no  denuniiatio  now  actually  in  use. 

Gai.  iv.  5.  18. 

Gaius  says,  ‘actor  adversario  denuntiabat,  i it  ad  judicem 
capiendum  die  xxx.  adesset'  (iv.  18).  Thus  the  proper 
meaning  of  condictio  is  the  appointing  of  a day. 

1(1.  Sequens ilia  divisio  est,  quod  16.  Actions  may  be  next  divided 
qmvdam  actiones  rei  persequendie  into  actions  given  to  recover  the 
graiia  eompsratro  sunt,  quiedam  thing,  actions  given  to  recover  a 
pu  na;  persequendie, quaidammixtie  penalty,  and  mixed  actions, 
sunt. 

Gai.  iv.  6. 

We  now  come  to  the  third  division  of  actions,  that,  namely, 
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according  to  the  object  for  which  they  were  brought ; they 
were  thuB  divided  iuto  three  classes—  those  in  which  it  was 
sought  to  get  a thing,  those  in  which  it  was  sought  to  enforce 
a penalty,  and  those  iu  which  both  these  objects  were  united. 


17.  Itei  persequendic  causa  coin- 
paratai  sunt  omnesin  real  ac  io  iei. 
Kurum  voro  actionum  quin  in  per- 
Bouam  sunt,  e®  quidem  qwe  ex 
contractu  nascuntur  fere  oanes  rei 
persequendae  causa  comparatic  vi- 
dentur : veluti,  qilibus  inutu  no 
pecuniam  vel  iu  stipulatum  deduc- 
tain  petit  actor,  item  comnolati, 
deposit!,  mandati,  pro  socio,  ex 
empto  vendito,  locsto  conducto. 
Plane  si  depositi  ngatur  eo  nomine 
quod  tumultus,  incendii,  ruine, 
naufragii  causa  deposition  sit,  in 
dupluw  actionem  p re  tor  reddit  si 
modo  cum  ipso  apud  quern  depnsi- 
tum  sit,  aut  cum  lierede  ejus  ex 
dolo  ipsiusagetur  : quocasu  mixta 
est  actio. 


17.  For  the  recovery  of  the  thing 
are  given  all  reul  a tions ; and  of 
personal  actions  almwt  all  those 
which  srise  from  contract,  as  the 
a 'turn  for  a sum  lent  or  stipulated 
for,  a cum  mid  than,  a deposit,  a man- 
d ite,  a partners  up,  a sale,  or  a let- 
ting t>  hire.  Hut  when  the  action 
on  a deposit  is  brought  for  a thing 
deposited  bv  reason  of  a riot,  a fire, 
the  fall  of  a huiljing,  or  a shipwreck, 
the  prietor  always  gives  the  action 
fur  the  double  of  the  value  of  the 
thiiu  deposited,  provided  the  suit 
bo  briugnt  against  the  depositary 
himself,  or  against  his  heir,  bv  rea- 
s >n  of  p irsonal  fraud,  in  which  case 
the  action  is  mixed. 


Gai.  iv.  7 ; D.  xvi.  3.  1.  1-4 ; D.  xvi.  3.  18. 


The  action  against  a depositary  for  fraud  only  was  not  m 
(luplum,  unless  the  depositor  had  been  forced,  by  fire,  ship- 
wreck, the  fall  of  a building,  or  other  sudden  calamity,  to 
make  the  deposit.  If,  without  being  so  forced,  he  had  selected 
the  depositary,  then  the  action  was  only  for  the  single  value. 
It  was  his  own  fault  not  to  have  chosen  an  honester  man. 


(See  Bk.  iii.  Tit.  13.  3.) 

18.  Ex  maleficiis  vero  proditro 
actiones  alia-  tantum  poenao  perse- 
quendte  causa  comparatie  sunt,  slim 
tam  p rente  quam  rei  persequm  ltB, 
et  oh  id  mixtte  sunt.  Pnenam  tm- 
tum  persequitur  quia  actions  lurli  : 
sivc  enim  manifesti  agaturquadru- 
pli,  sive  nec  mimifosti  dupli,  de 
sola  poena  agitur,  nsm  ipsam  rem 
propria  actione  persequitur  quis,  id 
est,  suara  esse  petens,  sive  fur  ipse 
earn  rem  possideat  sive  alius  qui- 
lihet.  Eo  amplius,  ndversus  furern 
etiam  condictio  est  rei. 

Gai.  iv.  8.  3 ; 


18.  Actions  arising  from  a delict 
are  either  for  the  penalty  only,  or 
both  for  the  thing  and  the  penalty, 
which  make*  them  mixed.  But,  in 
tin  action  of  theft,  nothing  more  is 
sued  for  than  the  penalty  ; whether, 
n<  in  manifest  theft,  the  quadruple, 
or,  in  tlo-ft  not  manifest,  the  double, 
is  sued  for,  the  owner  recovers  the 
thing  itself  by  a separate  action,  hv 
claiming  it  ns  proprietor,  whether 
it  be  in  the  possession  of  a thief  or 
of  anyone  else,  lie  may  also  bring 
again  t the  thief  a coudiction  for  the 
thing. 


Persons  who  suffered  from  crimes  r.ad  a privateaction  against 
the  wrong-doer  for  compensation,  quite  apart  from,  nnd  inde- 
pendent of,  the  prosecution  of  the  offender  for  his  outrage  on 
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the  laws  of  society.  There  was, indeed,  something  more  than 
an  exact  compensation  enforced  by  the  private  actions:  for,  by 
way  of  penalty,  the  defendant  had  often  io  pay  two,  three,  or 
four  times  the  amount  of  loss  actually  sustained;  but  still  this 
penalty  was  given  as  a punishment  for  the  injury  to  the  indivi- 
dual, and  not  as  a punishment  for  the  infraction  of  public  law. 

19.  Vi  autem  bonorum  raptoriim  19.  An  action  for  (roods  taken  by 
actio  mixta  est,  quia  in  quadruplum  force,  is  a mixed  action  ; because  (lie 
rei  pemecutio  continetur;  poena  an-  thing  taken  ia  included  under  the 
tem  tripli  est.  Sed  et  legis  Acjui-  quadruple  value  to  be  recovered  by 
lift  actio  de  damno  injuria?  mixta  the  action;  and  thus  the  penalty  is 
est,  non  solum  si  adversus  infician-  but  triple.  The  action  introduced  by 
tem  in  duplum  agatur,  sed  inter-  the  lex  Aquilia,  for  wrongful  dn- 
dum  et  si  in  simplum  quisque  agit:  mage,  is  also  a mixed  action  : not 
veluti  si  quis  hominem  claudum  only  when  brought  for  double  value 
aut  luscum  occiderit,  qui  in  eo  against  a man  denying  the  fact,  but 
anno  integer  et  rnagni  pretii  fuerit ; sometimes,  when  the  action  is  only 
tanti  enim  damnatur,  quanti  is  ho-  for  the  single  value ; for  instance, 
mo  in  eo  anno  plurimi  fuerit,  se-  according  to  the  distinction  previ- 
cundum  jam  traditam  divisionem.  ously  laid  down,  when  a man  has 
Item  mixta  est  actio  contra  eos  qui  killed  a slave,  who  at  the  time  of 
relictasacrosftuctisecclesiisvel  aliis  his  death  was  lame,  or  wanted  an 
venerabilibus  locis  legati  vel  fidci-  eye,  hut  within  the  year,  previous 
commissi  nomine  dare  distulerint,  to  his  decease,  was  free  from  any 
usque  adeo  ut  etiam  in  judicium  defect,  and  of  great  value.  Theac- 
vocarentur:  tunc  enim  etipsnmrem  tion  is  also  mixed  which  is  brought 
vel  pecuniam  qua?  relicta  est.  dare  against  those  who  have  delayed  ihe 
compelluntur,  et  aliud  tantum  pro  payment  ol  a legacy,  or  Jideimmmu- 
poena,  et  ideo  in  duplum  ejus  tit  sum,  left  to  our  holy  churches,  or 
condemnatio.  any  other  sacred  place,  until  at  last 

they  hnve  been  summoned  before  a 
magistrate  ; for  then  they  are  com- 
pelled to  give  the  thing,  or  to  pay 
the  money  left  by  the  deceased,  and 
in  addition  an  equivalent  thing  or 
an  equal  sum  besides,  by  way  of 
penalty ; and  thus  they  are  con- 
demned in  a double  amount. 

C.  ix.  33.  1 ; D.  ix.  2.  23.  3-0 ; C.  i.  3.  40,  pr.  and  7. 

Interdum  si  in  simplum.  An  action  could  be  brought  in 
simplum  under  the  lex  Aquilia,  if  the  object  of  the  action  was 
not  to  determine  whether  the  defendant  bad  done  the  injury, 
but  to  fix  the  sum  which  would  be  the  proper  compensation 
for  it.  It  could  not  be  brought  in  simplum  to  determine  the 
fact  of  the  defendant  having  done  the  injury : for  if  he  denied 
it,  the  action  was  in  duplum ; if  he  confessed  it,  there  was 
no  need  of  an  action  to  prove  what  he  confessed. 

Saerosanctis  ecclesiis.  The  punishment  had  formerly  been 
enforced  in  the  case  of  all  legacies  in  which  a certain  sum 
had  been  given  per  damnationem.  (See  Bk.  iii.  Tit.  27.  7.) 

Dare  distulerint.  Formerly  the  punishment  had  only 
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Vteen  inflicted  in  case  of  an 
(C.  i.  3. 46.  7.) 

20.  Quiedam  adiones  mixtnm 
causam  obtinore  videntur,  tarn  in 
n‘in  quarn  in  personam  : qualis  est 
lamilne  erciscundm  actio,  qtuo  com- 
petit  cohercdibus  de  dividenda  ke- 
reditate  ; iteincommuni  dividundo, 
qimj  inter  eos  reddhur  inter  quos 
illiquid  commune  eat,  ut  id  (livi- 
dntur  ; item  tinium  regnndorum, 
qum  inter  eos  agitur  qui  coniines 
ns-Tos  habent.  In  qui bus  tribus  ju- 
diciis  permittitur  judici,  rem  alicui 
ex  litigatoribus  ex  bono  et  mquo 
adjudicate,  et  ai  minis  pars  prse- 
gravare  videbitur,  eum  invicem 
certa  pecunia  alteri  condemnare. 

D.  x.  1.  2.  1 ; D. 


absolute  refusal  of  the  legacy. 

20.  Some  actions  are  also  mixed, 
as  being  both  real  and  personal ; as, 
for  instance,  the  action  families  ercis- 
cuiida,  brought  between  co-heirs  for 
the  partition  of  the  inheritance ; the 
action  de  communi  diridimdo , be- 
tween partners  for  the  division  of 
things  held  in  common ; also,  the 
action  Jitiwm  reyundurum , between 
owners  of  contiguous  estates.  And, 
in  these  three  actions,  the  judge, 
following  the  rules  of  equity,  may 
give  any  particular  thing  to  any  of 
the  parties  to  the  suit,  and  then  con- 
demn him,  if  he  seems  to  have  an 
undue  advantage,  to  pay  the  other  a 
certain  sum  of  money. 

1. 1.  3;  D.  x.  2.  56. 


These  actions,  though  entirely  personal,  as  being  founded 
on  obligations  and  brought  against  particular  persons,  are 
here  said  to  seem  in  one  aspect  like  real  actions,  because  they 
involved  not  only  a condemnatio,  but  an  adjudicatio.  A 
particular  tiling  was  adjudged  and  given  over  to  the  plaintiff. 
Even  here,  however,  the  analogy  to  real  actions  was  not  very 
complete,  as  real  actions  were  always  brought  for  some  de- 
finite thing,  ascertainable  before  the  action  was  brought ; but 
in  the  actions  mentioned  in  the  text,  the  thing  to  be  adjudged 
was  only  ascertained  by  the  action. 

As  to  the  formula  in  these  actions,  see  Introd.  sec.  103. 
In  these  actions  no  distinction  can  properly  be  made  of 
plaintiff  and  defendant.  Ulpian  says,  t Mix  toe  sunt  adiones, 
in  quibus  uterque  actor  est.'  (D.  xliv.  7.  37.  1.)  The  judge 
discharged  the  function  assigned  him  equally  for  the  benefit 
of  all  persons  interested  in  the  subject-matter  of  the  action. 


21.  Orones  autem  actioncs  vel  in  21.  All  actions  are  for  the  single, 
simplum  concepts  sunt,  vel  in  du-  double,  triple,  or  quadruple  value; 
plum,  vel  in  triplum,  vel  in  qua-  beyoud  that  no  action  extends, 
druplum  ; ulterius  autem  nulla 
actio  extenditur. 

D.  ii.  8.  3. 

We  have  now  the  fourth  division  of  actions,  that,  namely, 
according  to  the  amount  of  the  condemnation. 

In  actions  which  were  in  duplum,  in  triplum,  or  in  quad- 
ruplum  concepts,  the  intentio  ouly  contained  an  estimate  of 
the  single  value  the  amount  of  actual  loss,  and  then  in  the  con- 
demnatio this  was  doubled,  tripled,  or  quadrupled,  as  the  case 
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might  he  ; the  word  concepla,  therefore,  which  properly  refers 
to  the  intentio,  is  not  very  strictly  used. 

22.  In  simplnm  agitnr:  veluti  22.  The  single  thing  itself,  nr  its 

ex  stipulations,  ex  mnlui  datinne,  simple  value,  issued  for:  as,  forex- 
ex  empio  vendito,  lo<  uto  emdueto,  ample,  in  caseofn stipulation,  a loan, 
mandato.  et  denique  ex  aliis  com-  a mandate,  a sale,  a letting  to  hire, 
pluribus  causis.  and  in  numberless  other  coses. 

If  a person  stipulated  that  in  a certain  case  his  debtor 
should  give  him  double  or  triple  of  the  value  of  the  sum 
owed,  the  action  brought  to  enforce  the  stipulation  would 
still  be  in  trim  plum  concepta.  It  would  be  the  agreement, 
and  not  the  action,  which  would  double  or  triple  the  sum  to 
be  paid. 

23.  In  duplum  agimns:  veluti  23.  The  double  value  is  sued  for : 

furti  nec  manife-ti,  diimni  injuriso  ss,  for  example,  in  an  action  of  theft 
ex  lege  Aquilia,  depositi  ex  qui-  not  manifest,  of  wrongful  injury  hv 
husdam  casihus:  item  servi  cor-  the  /e.c  Aquilia,  and,  in  certain  cases, 
rupti,  qutc  competit  in  euin  cujna  in  an  action  of  deposit.  Also  in  on 
hortntu  consiliove  serves  alienus  action  on  account  of  the  corruption 
fugerit,  aut  contumax  ndvprsus  do-  of  a slave  brought  against  him  by 
ininum  factus  est,  aut  luxuries-  whose  advice  or  instigation  the  shiTo 
vivere  cmpeiit,  aut  denique  quo-  ha-  Hed  from  his  master,  lias  grown 
libet  mododeterior  factus  sit.  In  disobedient  towards  him,  become 
qua  actione  etiam  envum  renim  dissoluto  in  his  habits,  or  been  made 
quas  fugnendo  servus  ahstulit,  lesti-  in  any  manner  worse;  and,  in  this 
lnntio  dedneimr.  Item  ex  legato  action,  an  estimate  is  also  to  las 
quod  venerabilihus  locis  relictum  made  of  whatever  things  the  slavo 
e-t,  secundum  ea  qute  supra  dixi-  ha-  stolen  from  his  master  before 
nius.  hi-  tliglit.  An  action  also  for  the  de- 

tentirn  of  a legacy,  left  to  a sacred 
plm  e,  is  brought  for  double  value,  as 
we  have  before  remarked. 

Gai.  iii.  100;  Gai.  iv.  0.  171 ; D.  xvi.  3.  1.  1 ; D.  xi.  3.  1 ; C.  j. 3. 40.7. 

Depositi  ex  quibusdam  casibvs,  i.e.  when  made  under  the 
pressure  of  a sudden  calamity.  See  note  on  paragr.  17. 

24.  Tripli  vero,  rum  quidam  24.  The  triple  value  is  sued  for 
majorem  verir  mstimationis  quanti-  when  any  person  inserts  a greater 
tatem  in  libello  convention!*  inse-  sum  than  is  due  to  him,  in  Iris  state- 
ruit  ut  ex  hac  (‘men  i is  tores,  id  mentof  demand,  so  that  the  riatoren, 
est  executorea  lilium,  amplinrem  that  is,  the  officers  of  suits,  exact  a 
siimmam  sportnlsrum  nomine  exe-  larger  sum  as  their  fee.  In  this  case 
gerint:  tunc  enim  id  quod  propter  the  defendant  may  obtain  the  triple 
eorum  causain  damnum  pa— us  value  of  the  loss  he  has  sustained 
fuerit  reus,  in  triplnm  ab  netore  hy  giving  the  fee  from  the  plaintiff, 
conspquetur,  ut  in  hoe  triplo  et  hut  the  amount  .actually  expended  in 
simplum  in  quo  damnum  passim  the  fee  is  included  in  the  triple  value, 
est,  connumeretur.  Quod  nostra  3 bus.  a constitution  inserted  in  our 
eonstitutio  induxit,  qum  in  nost;o  code  has  established,  on  xvhich  con- 
Oodice  fidget,  ex  qnn  duhio  procul  stilution,  without  doubt,  a legal  con- 
est ex  lege  condiclitiom  ematiare.  diction  may  be  grounded. 

C.  iii.  10.  2.  2. 
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In  the  old  law  there  had  been  other  actions  in  triplum,  as 
those  furti  concept i and  furti  vblati.  (Gai.  iii.  191;  see 
Tit.  1.  4,  of  this  Book.)  The  action,  of  which  Justinian 
speaks  in  this  paragraph,  had  been  substituted  by  him  for  the 
penalty  of  entirely  losiug  all  right  of  action,  to  which  a plaintiff 
who  sued  for  more  than  was  due  to  him  had  been  liable. 

The  libellus  conveiitionis  in  the  system  of  civil  process  ob- 
taining in  the  Lower  Empire,  was  the  notification  of  an  action 
and  its  grounds  delivered  by  a bailiff  of  the  court  ( executor ) 
to  a defendant,  who,  on  the  receipt  of  it,  had  to  give  security 
for  his  appearance  before  the  judex.  It  thus,  in  the  extra- 
ord,  inaria  judicia,  replaced  the  old  vocatio  in  jus. 


25.  Qu«driipli,veluti  furti  maui- 
festi : item  de  eoquod  metus  causa 
factum  sit,  deque  ea  pecunia  quae 
in  hoc  data  sit,  ut  is  cui  datur 
calumuiie  causa  negotiuui  alicui 
facoret,  vel  uou  face  ret.  Item  ox 
lege  coudictitia  a nostra  constitu- 
tione  .oritur,  in  quadruplum  con- 
deuiuationem  imp' mens  iis  execu- 
toribus  litium,  qui  contra  constilu- 
tionis  normatn  a reis  quidquam 
exegerint. 

Gai.  iii.  189 ; D.  iv.  2.  14. 

20.  Sed  furti  quidem  nec  nmni- 
festi  actio,  et  servicorrupti, a ceteris 
de  quibus  simul  lncuti  sumus  eo 
dilferunt,  quod  hie  actiones  ornni- 
modo  diipli  sunt ; at  illm,  id  est, 
damni  injuritB  ex  lege  Aquilia  et 
interdumdepositi  inticiationedupli- 
enntur,  in  contitentem  autein  in 
simp  um  dantur.  tied  ilia  qute  de 
iis  competit  qme  relicts  venera- 
bilibus  locis  sunt,  non  solum  inti- 
ciatione  duplicatur,  sed  etiam  si 
distulerit  reucti  soluti'inem  usque- 
quo  juasu  magistratuum  nostrorum 
conveniatur  ; in  contitentem  vero, 
et  antequam  jussu  magistratuum 
conveniatur  solventem,  simplum 
redditur. 


Gat.  iv.  9.  171. 

27.  Item  actio  de  eo  quod  metus 
causa  factum  sit,  a ceteris  de  qui- 


25.  The  quadruple  value  is  sued 
for ; ns,  for  example,  in  sn  action  for 
manifest  tliett,  in  an  acti  n quod 
metus  causa,  and  an  action  relating 
to  money  given  to  any  one  to  set  on 
foot  or  to  desist  from  a vexati  ms 
suit.  The  legal  condictinn  is  also 
for  the  quadruple  value,  which  is  es- 
tablished in  our  constitution  against 
those  ollicers  of  suits,  who  demand 
anything  front  the  defendant,  con- 
trary to  the  regulations  of  the  con- 
stitution. 

1 ; D.  iii.  0.  1 ; C.  iii.  2.  4. 

20.  But  an  action  of  theft  not 
manifest,  and  an  action  on  account 
of  a slave  corrupted,  differ  from  the 
others,  which  we  have  placed  under 
the  same  head,  in  that  they  are  al- 
ways brought  for  double  the  value; 
but  the  others,  that  is,  the  action 
given  by  the  lex  Aquilia  fer  » wrong- 
ful injury,  atid sometimes  the  action 
of  deposit,  are  brought  forthedoubla 
value  in  case  of  denial ; but  if  the 
defendant  confesses,  the  single  mine 
only  can  be  recovered.  In  actions 
brought  for  things  given  to  sacred 
places,  double  is  recovered,  not  only 
on  the  denial  of  the  defendant,  but 
also  on  payment  being  delayed  until 
a magistrate  orders  an  action  to  be 
brought ; but  it  is  the  single  value 
only  that  can  be  reemered,  if  the 
debt  be  acknowledged  and  paid  be- 
fore such  an  order  is  given. 

73  ; C.  i.  3 40.  7. 

27.  The  action  quod  metus  causa 
dillers  also  from  the  other  actions 
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bus  simul  locuti  sumus  eo  diflert, 
quod  ejus  nutura  tncite  continetur, 
ut  qui  judiois  jussu  ipsam  rem  nc- 
tori  restituat,  sbsolvRtur.  Quod  in 
ceteris  casibus  uon  ita  est  sod  oni- 
liiniodo  quisque  in  quadruplum 
cnndemnatur ; quod  est  et  in  furti 
nianifesti  actionc. 


included  under  the  same  head,  be- 
cause it  is  tacitly  implied  in  the 
nature  of  this  action,  that  a defend- 
ant, who,  in  obedience  to  the  com- 
mand of  the  judge,  restores  the 
things  taken,  ought  to  be  acquitted  ; 
in  all  the  other  actions,  on  the  con- 
trary, the  defendant  must  always  be 
condemned  to  pay  the  fourfold 
value,  as,  for  instance,  in  the  action 
of  manifest  theft. 


D.  iv.  2. 14. 1.  4. 


The  actio  quod  mctus  causa  was  given  to  a person  who  had, 
while  under  constraint  from  the  fear  of  actual  or  threatened 
violence,  alienated  anything,  created  real  rights,  or  entered 
into  an  obligation.  The  action  was,  as  the  text  informs  us, 


arbitrana.  (See  Introd.  sec. 

28.  Actionnm  autem  qnmdam 
borne  fidei  sunt,  quiedam  strict! 
juris.  Home  fidei  sunt  hie : ex 
empto  vendito,  locate,  condueto, 
negotiorum  gcatornm.  mandati,  de- 
posit!, pro  socio.  t utelie,  com  tnodati, 
pigneratitia,  fami lire  erciscundie, 
cominuni  diridundo,  prescriptis 
verbis  quic  de  lestirnato  proponitur, 
et  ea  quie  ex  permutatione  corn- 
petit,  et  hereditatis  petitio.  Quam- 
vis  enim  usque  ad  hue  incertum 
ernt,  sive  inter  home  fidei  judicia 
coniiumcrauda  sit  hereditatis  pe- 
titio,  sive  non,  nostra  tamen  con- 
stitutio  apertc  earn  esse  home  fidei 
disposuit. 

Gai.  iv.  62 ; 


10G.) 

28.  Again,  some  actions  are  bona 
Jidri,  some  are  utricti  Jiirin.  Of  those 
bona  Jidri there  are  the  following : — 
the  actions  empti  ami  miditi,'  locati 
and  conducti,  nrgotiorum  gedorum ; 
those  brought  on  a mandate,  deposit, 
partnership,  tutelage,  loan,  or  pledge; 
the  action  familia  rrrircnnda  ; that 
commnni  dindmido : the  action  pre- 
tnriplis  vrrbis , arising  from  a com- 
mission to  sell  at  a fixed  price,  or  an 
exchange  : and  the  demand  of  an  in- 
heritance. For,  although  it  wa<,  till 
recently,  doubtful  whether  this  last 
action  should  be  included,  among 
tlio-e  bona  Jidri.  our  constitution 
has  clearly  decided  that  it  is  to  he 
included  among  them. 

3.  iii.  31.  12.  3. 


We  here  enter  on  the  fifth  division  of  actions,  that,  namely, 
according  to  the  powers  given  to  the  judge,  and  according  to 
which  tuey  are  divided  into  actio  nes  bonce  fidei,  actiones 
strict i juris,  and  actiones  arbitraricr. 

In  actions  bonce  fidei,  the  words  ex  bona  fide  were  permitted 
to  he  added  to  the  formula,  so  that  the  intentio  ran,  quicquid 
dare,  or  facers,  or  press!  are  oportet  ex  bona  fide.  The  actions 
in  which  this  was  permitted  were  all  preetorian.  Justinian  here 
gives  a list  of  them  : and  probably,  though  not  quite  certainly, 
the  list  is  meant  to  be  a complete  one.  The  principal  effects  of 
this  addition  to  the  formula  were:—  (1.)  That  allcircumstances 
tending  to  show  dolus  malus  were  Liken  into  consideration, 
without  an  exception  doli  mail  being  inserted.  (D.  xxx.  84.  5.) 
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(2.)  Every  assistance  which  the  consideration  of  customs  and 
common  use  could  give  to  the  determination  of  the  particular 
question  was  permitted  to  affect  the  decision  of  the  judge. 
(D.  xxi.  1.31.  20.)  (3.)  The  judge  would  notice  any  counter 

claims  which  the  defendant  might  have  arising  out  of  the 
same  set  of  circumstances  which  gave  rise  to  the  action  of 
the  plaintiff  (Gai.  iv,  63.)  (4.)  And,  lastly,  interest  was 
due  on  the  thing  withheld  from  the  time  it  ought  to  have 
been  given.  (D.  xxii.  1.  32.  2.) 

In  the  actions  stricti  juris,the  judge  was  obliged  to  adhere 
strictly  to  the  principles  of  the  civil  law.  Dolus  null  its,  or 
counter  claims,  could  not  betaken  into  consideration  utiless 
exceptions  were  inserted  bringiug  them  before  the  notice  of 
the  judge.  And  interest  could  not  generally  be  claimed  from 
before  the  time  of  the  litis  contestalio,  except  by  special  sti- 
pulation. (D.  xii.  1.31.)  It  was  the  actions  derived  from 
the  jus  civile  that  were  atricti  juris.  That  a real  action 
should,  as  in  the  case  of  the  petitio  hereditatis,  be  bonce  Jiilei , 
was  quite  an  exception. 

Thenatureof  lU'tiunes  (irbitr>m<evii\\  appear  from  paragr.  31. 

An  action  prcescriptis  verbis,  otherwise  in  factum  prce- 
scriptis  verbis,  or  in  factum,  was,  as  we  have  elsewhere  said, 
an  action  in  which  at  the  head  of  the  formula  were  placed 
words  stating  the  facts  giving  rise  to  a contract  which  did 
not  come  under  any  of  the  heads  of  contracts  bearing  a par- 
ticular name.  In  the  contract  pr.rmutatio,  each  party  made 
a contract  re,  i.e.  by  depositing  the  thing  bartered  with  the 
other,  'but  the  thing  given  was  not  given  as  a mutuum,  a 
commodatum,  a depositum,  or  a pignus,  and,  therefore,  the 
circumstauces  had  to  be  stated  specially.  The  action  de  (vMi- 
matu  was  given  when  a thing  was  entrusted  to  another  to  sell 
for  a certain  sum  ; the  agent  being  permitted  to  retain  all  be 
receivedabovethat  given,  and  to  give  back  the  thing  if  he  could 
not  obtain  the  price  fixed.  This  was  not  precisely  a locatio,  a 
societas,  or  a mandatum.  and,  therefore,  the  action  was  given 
in  the  form  of  one  prcesciiptis  verbis.  (See  Bk.  iii.  Tit.  13.  2.) 

It  may  be  useful  to  take  this  opportunity  of  again  referring 
to  a division  of  actions  alluded  to  in  the  note  to  Bk.  iii.  Tit. 
13.  2,  but  not  treated  of  in  this  Title  because  belonging  entirely 
to  the  system  of  formula •,  viz.  that  according  as  they  were  in 
jus  concephs  or  in  factum  conceptae.  In  some  actions  the 
prffitor  did  not*  raise  a question  of  law  as  he  did  when  he 
adopted  the  usual  form  si  paref  oportere,  buthe  merely  directed 
the  judge  to  ascertain  a definite  fact,  and  then  instructed  him 
if  he  found  the  fact  to  be  in  a particular  way  to  condemn  the 
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defendant.  Such  an  action  was  said  to  be  in  factum  con- 
cepta,  while  one  in  which  the  judge  was  guided  in  his  decision 
by  the  rules  of  law  was  in  jus  concepta. 


2f).  Fuemt  antoa  et  rei  uxorim 
actio  nna  ex  borne  tiilei  judicial. 
Sed  cum  pleniorem  esse  ex  stipu- 
late actionem  invenientes,  onine 
jus  quod  res  uxoril  ante  habebat, 
cum  multis  divisionibus  in  action- 
em ex  stipulate  qum  de  dotibus 
exigendis  proponitur.transtulinms: 
merito  rei  uxorite  actionn  sublata, 
ex  stipulate  qutc  pro  ea  introducta 
est,  naturam  bonte  fidei  judicii 
tantum  in  exactions  dotis  meruit, 
ut  borne  tidei  Bit  ; sed  et  tacitam 
ei  dedimus  hvpothecam.  Pneferri 
autem  nliis  creditoribus  in  hvpo- 
tlin-ia  tunc  censuimtts,  cum  ipsa 
inulier  de  dote  sua  experiatur, 
ctijus  solius  procidentia  hoe  indux- 
iinus. 


25*.  Formerly,  the  action  reiuxoria 
was  included  among  the  actionsbome 
Jidti ; but  finding  the  action  ex  sti- 
pulatu to  be  more  advantageous,  we 
have,  while  establishing  many  dis- 
tinctions, transferred  to  the  action 
ex  stipulatu , when  given  for  the  re- 
covery of  marriage  portions,  all  the 
effects  before  attaching  to  the  action 
rei  uroria  ; the  actio  rei  uxoria  be- 
ing then  reasonably  done  awav  with, 
the  action  ex  stipulatu,  by  which  it 
is  replaced,  naturally  assumed  the 
character  of  an  action  bona  Jo  lei,  but 
assumed  it  only  when  brought  for 
the  recovery  ot  a marriage  portion. 
We  have  also  given  the  wife  an  im- 
plied mortgage,  but  when  we  pre- 
fer her  to  mortgagees,  we  do  so  only 
whenever  she  herself  sues  for  her 
marriage  portion.  For  it  is  to  her 
personally  that  we  grant  the  pri- 
vilege. 


D.  iv.  C.  8;  C.  v,  18;  C.  viiL  18.  12. 1. 


In  order  to  enforce  the  restitution  of  a marriage  portion, 
the  actio  rei  uxorice  was  given  ; but  sometimes  the  wife  or 
other  person  entitled,  not  content  with  the  remedy,  stipulated 
with  the  husband  for  the  restitution,  and  thus  secured  the 
power  of  bringing  an  action  ex  stipulatu. 

In  the  actio  rei  uxorice,  which  was  an  action  bona;  fidei,  the 
husband  could,  for  different  reasons,  make  certain  deductions 
in  his  restitution  of  the  dos.  He  had  three  years  in  which  to 
make  restitution  of  all  things,  quee  numero, ponders,  men- 
surave  constant,  and  he  could  oppose  to  the  action  the  bene- 
fit: him  competently,  that  is,  he  was  only  condemned  to  pay 
quantum  facere  potest  The  wife  could  not  transmit  the 
action  to  her  heirs,  and  if  her  husband  were  deceased,  and  she 
had  benefited  by  bis  testament,  she  coaid  not  both  accept  the 
gift  under  the  testament,  and  also  ask  for  the  restitution  of  her 
portion,  but  was  obliged  to  abandon  either  the  one  advantage 
or  the  other.  ( U lp.  Rep.  6.) 

None  of  these  drawbacks  attended  the  action  ex  stipulatu. 
There  could  he  no  deductions,  no  delay  in  payment,  no  regard 
to  the  husband’s  power  to  pay.  The  action  passed  to  the 
heirs  of  the  wife,  and  she  could  take,  in  addition,  anything 
given  her  by  her  husband’s  testament. 
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Justinian  united  the  two  actions  into  one.  However  the  doa 
might  have  been  given,  and  whether  there  had  really  been  any 
stipulation  to  restore  it,  a tacita  stipulatio,  was,  in  every  case, 
to  be  supposed.  The  actio  rei  uxorice  was  to  be  abolished, 
and  all  actions  for  the  restitution  of  a marriage  purtion  to  be 
brought  ex  stipulatu.  But  then,  this  action  was  treated  as  one 
bonce  fidei , and  produced  most  of  the  advantages  which  the 
husband  had  enjoyed  under  the  actio  rei  uxorice.  He  had  a 
year  in  which  to  restore  all  moveables,  and  he  could  claim  the 
bcneficium  competentia;.  (See  paragr.  37.)  Lastly,  in  order 
to  make  the  position  of  the  wife  more  secure,  Justinian  gave 
her  an  implied  mortgage  on  the  effects  of  her  husband,  taking 
priority  over  all  other  incumbrances — a privilege,  however, 
personal  to  herself.  (C.  iv.  13.) 


30.  In  bonse  fidei  autem  judiciia 
libera  potestaspermitli  videturju- 
dici  ex  bono  et  aequo  restimaiidi, 
quantum  aetori  restitui  debeat : in 
quo  et  illud  continetur,  ut  si  quid 
invieem  pnestare  actorein  oporteat, 
eo  compensate  in  reiiquum  is  cum 
quo  actum  est,  debeat  condeinnari. 
Sed  ct  in  strictis  judiciia  ex  re- 
scripto  divi  Ward,  opposite  doli 
mail  exceptione  compciisatio  in- 
ducebatur.  Sed  nostra  constitutio 
eas  compensationes  quin  jure  aper- 
to  nituntur,  lalius  introduxit,  ut 
actionea  ipso  jure  minuaut,  sive  in 
rem  sive  in  personam,  sive  alias 
quascumque  : exeepia  sola  depo- 
siti  actione,  cui  aliquid  compensa- 
tionis  nomine  opponi  satis  impium 
esse  credidimus,  ne  sub  prsetextu 
compensatiouis  deposit  arum  rerum 
quia  exactione  dulraudetur. 


30.  In  all  actions  bona  Jitlri  full 
power  is  given  to  the  judge  to  de- 
termine, according  to  tbe  rulep  of 
equity,  how  much  ought  to  be  re- 
stored to  the  plaintitf;  whence  it 
follows  that  when  the  plaintiff  also 
is  found  to  bo  indebted  to  the  de- 
fendant, tbe  debtor  ought  to  l>e  al- 
lowed to  set  off  the  sum  due  to  him, 
and  to  be  condemned  only  to  pay 
tbe  difference,  liven  in  actions  ttricti 
jurit,  a rescript  of  the  Emperor  Mar- 
cus permitted  a set-off  to  be  claimed, 
by  opposing  the  exception  of  I rand  ; 
but  our  constitution,  when  tbe  debt 
due  to  the  defendant  is  evident,  has 
given  a greater  latitude  to  claims  of 
set-off ; lor  now  actions,  real  or  per- 
sonal, or  of  whatever  kind,  are  ijito 
jure  reduced  by  tbe  claim,  with  tbe 
exception  only  of  the  action  of  de- 
posit, against  which  we  have  not 
judged  it  proper  to  permit  any  claim 
of  set-off  to  be  made,  lest  under  this 

firetence  any  one  should  be  fraud  u- 
ently  prevented  from  recovering 
tbe  thing  deposited. 


Gai.  iv.  61 ; C.'iv.  31.  14,  pr.  and  1 j <J.  iv.  34.  11. 

The  subject  of  ccmpensatio  will  be  treated  of  more  fully 
under  paragr.  39. 


31.  I’rieterea  quasdam  actiones 
arbitrarias,  id  est,  ex  arbitrio  ju- 
dicis  peudentes,  appellamua : in 
quibus,  nisi  arbitrio  judicis  is  cum 
quo  agitur  actori  satisfuciat,  veluti 
rem  restituat,  vel  exhibeat,  vel 
solvat,  vel  ex  noxaii  causa  servurn 


31.  Some  actions,  again,  arecalled 
arbitrary,  as  depending  upon  the  ar- 
bitrium  of  thejudge.  In  these,  if  tbe 
defendant  do  not,  on  the  order  of  tho 
judgo,  give  the  satisfaction  awar.ied 
bv  the  judge,  and  either  restore,  ex- 
hibit, or  pay  tbe  thing,  or  give  up  a 
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slave  that  has  committed  an  injury, 
he  ought  to  be  condemned.  Of 
these  arbitrary  notions  some  are  real 
and  some  personal : real,  as  the  ac- 
tions lSibUciana,  Sernunn,  and  quim 
Serviana,  also  called  hyjrAhvraria  ; 
personal,  as  those,  by  which  a suit  is 
commenced  on  account  of  something 
done  through  fear  or  fraud,  and  that 
for  which  something  was  promised 
to  be  paid  at  a particular  place ; the 
action  ad  exhwtndum  al-o  depends 
on  the  arbitrium  of  the  judge : in 
these  actions,  and  others  of  n like 
nature,  the  judge  may  determine, 
according  to  the  principles  of  equity 
and  the  circumstances  of  the  parti- 
cular case,  the  satisfaction  which  the 
plaintiff  ought  to  receive. 

D.  vi.  1.  68;  D.  iv.  2.  14.  4;  D.  xiii.  4.  4.  1 ; D.  x.  4.  3.9;  D.  xx.  1.  la 
3;  D.  iv.  3.  18. 

In  the  actioneaarbitrarice  the  judge  was  instructed  only  to 
condemn  the  defendant  in  a sum  of  money,  if  he  did  not  satisfy 
the  demands  of  the  plaintiff,  supposing  that  demand  was  well- 
founded.  When,  therefore,  the  judge  had  ascertained  the 
validity  of  the  plaintiff  s claim,  he  issued  an  order  ( arbitrium ) 
to  the  defendant,  and  at  the  same  time,  condemned  him  to  pay, 
iu  case  of  his  refusal,  a sum  proportionate  to  the  value  of  what 
was  claimed,  quanti  ea  rea  erit.  But  though  the  option 
seemed  thus  to  be  given  the  defendant  of  complying  with 
the  arbitrium,  or  paying  the  amount  of  the  corulemnatio , it 
appears  that  the  praetor  used  the  mart u«  militaris,  the  strong 
arm  of  the  law,  to  enforce  compliance  with  the  arbitrium. 
But  this,  perhaps,  was  not  always  the  case,  and  it.  might  happen 
that,  instead,  the  amount  of  the  corulemnatio  was  exacted. 
This  had,  therefore,  to  be  reduced  from  the  vague  term  quanti 
earea  erit,  to  a particular  sum,  fixed,  if  there  was  any  appear- 
ance of  fraud  on  the  part  of  the  defendant,  by  the  plaintiff 
himself,  who  stated  on  his  oath  (l).  xii.  3.  5)  the  amount  he 
considered  fairly  due  to  him  as  compensation ; otherwise  the 
judex  fixed  the  amount  according  to  the  circumstances  of  the 
case. 

Actions  in  rem  were  enforced  by  being  made  arbifrarice,  and 
all  actions  in  rem  were  so  enforced.  (See  Tit.  17.  2.)  Iu  real 
actions  the  satisfaction  ordered  by  the  judge  was  to  restore  the 
thing,  except  that  in  the  actio  Serviana  and  quasi-Serviana 
thedefenduntwas  permitted  eitherto  give  up  thethingpledged, 
or  to  pay  the  debt.  (D.  xx.  1.18.3.)  When  the  thing  claimed 
was  restored, the  corulemnatio  might  still  be  made  available  for 
the  fructua.  Among  personal  actions,  those  quod  metua  causa, 


dedat,  eondomnari  debeat,  Sed 
iswe  actiouea  turn  in  rem  quam  in 
personam  inveoiuntur : in  rem,  ve- 
luti  Public-inns,  Serviana  de  rebus 
coloni,  quasi  Serviana  qua)  etiam 
hypothec-aria  voeatur;  in  personam, 
vcluti  quibusde  eoagitur  quod  aut 
metus  causa  nut  dolo  main  factum 
est,  item  cum  id  quod  certo  loco 
promissum  est  petitur;  ad  exhi- 
beudum  quoque  actio  ex  nrbilrio 
judicis  pendet.  In  his  enim  ac- 
tionibus  et  ceteris  similibus  per- 
mittitur  judici  cx  bono  ct  tequo, 
secundum  cujusque  rei  de  qua  ac- 
tum est  natuiam,  Ristimare  quem- 
admodum  acturi  sutistieri  opurteut. 
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de  dolo  mnlo,  and  ad  exhibendum  were  arbitraricc,  because 
they  were  brought  virtually  to  have  something  restored  or 
exhibited.  The  action  de  eo  quod  certo  loco  promissum  cut 
was  made  arbitraria,  for  the  peculiar  reason  mentioned  below. 

With  respect  to  the  actio  quod  metus  causa,  see  paragr.  25 
and  27.  The  actio  de  dolo  malo  was  given  to  avoid  the  con- 
sequences of  a dolus  mains,  but  only  when  there  was  no  other 
means  of  avoiding  them  (D.  iv.  3.  1.  2);  it  was  in  simplum ; 
it  subjected  the  defendant,  if  condemned,  to  infamy,  aud  had 
to  be  brought  within  a year.  (D.  iv.  3.  29.) 

Cum  id  quod  certo  loco  promissum  est  petitur.  When  a 
contract  was  made  in  which  it  was  agreed  that  payment  should 
be  made  at  a particular  place,  the  creditor  could  not  demand 
payment  anywhere  else.  If  he  did,  he  asked  for  more  than  was 
his  due,  and  was  subject  to  the  consequences  of  a pluris-petitio. 
(See  paragr.  33.)  Supposing,  indeed,  the  action  brought  on 
the  obligation  was  one  bonce  ti‘ lei,  or  had  an  intentio  incerta , 
as  being  for  an  undetermined  object,  then,  as  the  judge  would 
take  into  account  all  the  circumstances  of  the  case,  and  allow 
the  defendant  the  benefit  of  whatever  difference  being  sued  in 
a wrong  place  could  be  supposed  to  make  to  him,  the  conse- 
quence of  this  pluris-petitio  would  be  immaterial.  Butifthe 
action  was  one  stricti  juris,  the  plaintiff  would  tail  altogether 
in  his  action.  But  it  might  happen  that  the  debtor  absented 
himself  from  the  place  where  payment  was  to  be  made,  and 
then  the  creditor  would  not  be  able  to  sue  him  there.  And, 
again,  it  might  be,  in  some  cases,  to  the  mutual  advantage  of 
both  parties  that,  if  all  just  allowance  were  made  for  any  in- 
convenience either  might  sustain,  the  demand  should  be  made 
at  a different  place  from  that  agreed  on.  The  praetor  provided 
for  these  two  cases  by  altering  the  condictio  certa  which  would 
be  brought  on  the  obligation  in  two  points  : first,  he  made  the 
action  arbitrary,  so  that  before  sentence  was  given  there  was  an 
opening  for  the  defendant  to  pay  a sum  in  satisfaction  of  the 
plaintiff’s  claim  ; and  secondly,  though  the  intentio  was  left 
certain,  the  condemntdio  was  made  to  be  for  qvanti  ea  res  erit, 
so  that  the  real  amount  which  the  defendant  would  have  to  pay, 
would  be  that  which  the  judge,  on  an  equitable  consideration 
of  the  whole  circumstances,  fixed  on  as  reasonable. 

32.  Curare  autem  debet  judex  32.  A judge  ought,  ns  much  as 
ut  omnimodo,  quantum  possibile  possible,  to  take  care  that  bis  seu- 
ei  sit,  certse  pecunim  vel  rei  sen-  tence  awards  n thing  or  sum  certain, 
tentiam  lerat,  etiam  si  de  incerta  even  though  the  demand  on  which 
quantitate  apud  eum  actum  est.  be  pronounces  may  have  been  for  an 

uncertain  quantity. 

;Gai.  iv.  48.  52 ; (J.  vii.  4.  17. 
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C<Ttcp,  peeumae  vel  rev.  It  was  only  under  the  system  of 
judicia  extraordinaria  that  the  condemnatio  might  be  not 
only  for  a certain  sum  of  money,  but  also  for  any  other  de- 
finite thing,  that  tbus  the  object  of  the  demand  might  be 
directly  obtained. 

The  condemnatio  was  always  certain,  even  if  the  action 
was  brought  for  a sum  or  thing  uncertain  ; the  nature  of  the 
action  might,  indeed,  be  such  as  to  give  the  defendant  the 
choice  of  two  alternatives,  and  then  the  condemnatio  would, 
of  course,  correspond  ; but  even  then  the  condemnation  can- 
not properly  be  said  to  have  been  uncertain,  as  it  compelled 
the  defendant  to  choose  between  two  definite  things. 


33.  Si  quis  agent*  in  intentions 
sua  plus  complex  us  fuerit  quam  ad 
emu  perlineret,  causa  cadebat,  id 
est,  rem  amittebat ; nec  facile  in 
integrum  a pnetore  restituebatur, 
nisi  minor  erat  viginti  quiuque 
annis  : huic  enim,  sicut  m aiiis 
causis  causa  cognitasuccurrebatur, 
si  lapsus  juventute  fuerat,  ita  et  in 
hac  causa  succurri  solitum  erat. 
Sane,  si  tam  magna  causa  justi 
erroris  interveniebat,  ut  etiani  con- 
atantissimus  quisque  labi  posset, 
etiam  majori  viginti  quitique  annis 
suecurrebatnr:  veluti,  siquis  totura 
legatum  petierit.  (lost  deinde  pro- 
lati  fuerint  codicilli  quibus  aut  pars 
legiiti  adempta  sit,  aut  quibusuam 
nliis  legatn  data  sint,  quie  ellieie- 
lmnt  ut  plus  petiisse  videretur  pe- 
titor  quam  dodrantem,  atque  iueo 
lege  Fulcidia  legata  minuebantur. 
I’lus  au tern  quatuor  niodis  petitur, 
re,  tempore,  loco,  causa  ; re,  veluti 
si  quis  pro  decern  aureis  qui  ei 
debebuntur,  viginti  petierit ; aut  si 
is  cujus  ex  parte  res  est,  totara 
earn  vel  majore  ex  parte  siiain  esse 
intenderit ; tempore,  veluti  si  quis 
ante  diem  vel  ante  conditionem 
petierit : qua  mtione  enim  qui 
tnrdius  solvit  quam  solvere  de- 
beret,  minus  solvere  intelligitur, 
eadem  rationequipraMnatiire  petit, 
plus  petere  videtur.  I.oco  plus  pe- 
titur,  veluti  cum  quis  id  quod  certo 
loco  sibi  stipulates  est,  alio  loco 
petit  sine  commemoratione  illius 
loci  in  quo  sibi  dari  stipulatus 
fuerit : verbi  gratia,  si  is  qui  ita  sti- 
pulatus fueiit,  Ephesi  dare  spondes? 


S3.  Formerly, if  a plaintiff  claimed 
in  his  intentio  more  than  his  due,  be 
failed  in  his  action,  that  is,  be  lost 
the  thing  owing  to  him,  nor  was  it 
easy  for  him  to  get  reinstated  by  the 
praetor  unless  he  was  under  the  age 
of  twenty-five  years,  for  in  this,  as 
well  as  in  other  cases,  it  was  usual 
to  aid  the  plaintiff  if  it  appeared  that 
he  had  made  an  error  owing  to  his 
youth.  If,  however,  the  reasons 
which  betrayed  him  into  the  mis- 
take were  such  as  might  have  mis- 
led the  most  careful  man  relief  was 
given  even  to  persons  of  full  age. 
For  example,  it  a legatee  had  de- 
manded his  whole  legacy,  and  codi- 
cils were  afterwards  produced  by 
which  a part  of  it  was  taken  away, 
or  new  legacies  given  to  other  per- 
sons, so  that,  tiio  legacies  being  re- 
duced by  the  lex  Ftilriilia,  the  plain- 
tiff appeared  to  have  demanded 
more  than  three-fourths.  A man 
may  demand  more  than  what  is  due 
to  him  in  four  ways — in  respect  to 
the  thing,  to  the  time,  to  the  place, 
and  to  the  cause.  In  respect  to 
the  thing,  as  when  the  plaintiff,  in- 
stead of  ten  attrri,  which  are  due  to 
him,  demsnds  twenty;  or  if,  al- 
though owner  of  hut  part  of  some 
particular  thing, he  claims  the  whole, 
or  a greater  share  than  he  is  entitled 
to.  In  r-spect  to  time,  as  when 
the  plaintiff  makes  his  demand  be- 
fore the  day  of  payment,  or  before 
the  time  of  the  performance  of  a 
condition ; for  just  ns  he  who  does 
not  pay  so  soon  ns  he  ought  is 
held  to  pay  less  than  he  ought,  so 
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Rom®  pare  intendat  sibi  dare  opor- 
tere.  Ideo  autem  plus  petere  in- 
telligitur,  quia  utilitatem  quam  ba- 
liuit  promissor  si  Epbcsi  solveret, 
adimit  ei  pura  intentione.  Propter 
quam  causam  alio  locopetenti  arbi- 
traria  actio  proponitur,  in  qua  sci- 
licet ratio  habetur  utilitatis  quits 
promissori  competitura  fuissct,  si 
lllo  loco  solveret : quas  utilitas  ple- 
rumque  iu  mercibus  maxima  inve- 
nitur,  veluti  vino,  oleo,  frumento, 
qme  per  singulas  regiones  diversa 
habent  pretia  ; sed  et  pecuniae  nu- 
merates non  in  omnibus  regionibus 
sub  iisdem  usuris  t'uenerantur.  Si 
quis  tamen  Epbesi  petat,  id  est,  eo 
loco  petat  quo  ut  sibi  detur  stipu- 
latus  eat,  pura  actione  recto  agit; 
idque  etiain  pnetor  monstrat,  scili- 
cet quia  utilitas  solvendi  salva  est 
promissori.  Iluic  autem  qui  loco 
plus  petere  intelligitur,  proximua 
est  is  qui  causa  plus  petit : ut  ecce, 
si  quis  ita  a te  stipuletur,  hominem 
Stichum  aut  decern  aureus  dare 
spondes  ? deinde  alterutrum  petat, 
veluti  bomiuem  tantuui  aut  decern 
aureos  tantum.  Ideo  autem  plus 
petere  intelligitur,  quia  in  eo  genere 
stipulationis  promissorisest  electio, 
utrum  pecuuiaiu  an  hominem  sol- 
vere malit ; qui  igitur  pecuniuru 
tantum  vel  hominem  tantum  sibi 
dari  oportere  iutendit,  eripit  elec- 
tionem  ndversario,eteomodo  suam 
quidemccnditionem  meliorem  facit, 
ndversarii  vero  sui  detcriorem  : qua 
de  causa  tabs  in  ea  re  prodita  est 
actio,  ut  quis  intendat  hominem. 
Stichum  aut  aureos  decern  sibi  dari 
oportere,  id  est,  ut  eodem  modo 
peteret  quo  stipulatus  est.  Praj- 
terea,  si  quis  generaliter  hominem 
stipulatus  sit,et  specialiter  titichum 
petat,  aut  generaliter  rinum  stipu- 
latus specialiter  campanum  petat, 
uutgencraliterpurpuramstipulatus 
sit,  deinde  specialiter  tyriara  petat, 
plus  petero  intelligitur;  quiaelec- 
tionem  adversario  tollit,  cui  stipu- 
lationis jure  liberum  fuit  aliud  sol- 
vere quam  quod  peteretur.  Quin 
ctiam,  licet  vilissimum  sit  quod 
quis  petat,  nihilnminus  plus  petere 
intelligitur;  quia  stepc  accidit  ut 
promissori  focilius  sit  illud  sol- 


whoever  makes  bis  demand  prema- 
turely, demands  more  than  his  due. 
In  respect  to  place,  as  when  any  per- 
son demands  that  something  stipu- 
lated to  be  deliverer  at  a particular 
place,  should  be  delivered  at  some 
other  place,  without  noticing  the 
place  fixed  by  the  stipulation  ; for 
example,  if,  alter  stipulating  in  these 
words,  ‘ Do  you  promise  to  give  at 
Ephesus  ? ’ any  one  should  after- 
wards bring  an  action  at  Home, 
merely  stating  that  the  defendant 
ought  to  give.  In  this  case  the  plain- 
tiff would  demand  more  than  his 
due,  as  he  would,  by  his  intrntio  thus 
conceived  simply,  deprive  the  pro- 
missor of  the  advantage  he  might 
have  in  paying  at  Ephesus.  And  it 
is  thus,  that  an  arbitrary  action  is 
given  to  a plaintiff  demanding  pay- 
ment in  a place  diiferent  from  that 
agreed  on,  in  which  action  allowance 
is  made  for  the  advantage  which  the 
debtor  might  have  reaped  from  pav- 
ing his  debt  in  the  place  agreed  on. 
This  advantage  is  generally  found  to 
be  most  considerable  in  the  different 
kinds  of  merchandise,  as  in  wine,  oil, 
com,  of  which  the  price  differs  in 
different  places.  Money  itself,  again, 
is  not  lent  everywhere  at  the  same 
interest.  But  if  a man  bring  his 
action  at  Ephesus,  that  is,  at  the 
place  fixed  bv  the  stipulation,  he 
may  validly  bring  an  action  con- 
ceived simply ; and  this  the  prietor, 
too,  points  out,  because  all  the  ad- 
vantage the  debtor  will  have  in  pay- 
ing at  the  particular  place  is  secured 
to  him.  To  him  who  demands  more 
than  his  due  in  regard  to  place,  he 
approaches  very  nearly  who  demands 
more  than  his  due  in  regard  to  the 
cause  ; as,  for  instance,  if  any  one 
stipulate  thus  with  you,  * Do  you 
promise  to  give  either  your  slave 
Stichus  or  ten  rwret  ? ’ and  then  de- 
mand either  the  slave  only,  or  the 
money  only.  He  would  in  this  rase 
be  held  to  have  demanded  more  than 
his  due,  because  in  such  a stipula- 
tion the  promissor  has  the  right  to 
choose  whether  he  will  give  the 
slave  or  the  money.  Me,  therefore, 
who  claims  either  the  money  only, 
or  the  slave  only,  takes  away  bis 
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Tore,  quod  nmjoriapretii  est.  Sed 
h;w  quidem  unton  in  usu  fuorunt. 
Fostes  an  tom  lox  Zenoniunu  et  nos- 
tra rem  cnereuit ; et  si  quidem  tem- 
pore plus  fuerit  petitum,  quid  sta- 
tui  ojiortet,  Zennnis  divie  memoriie 
loquitur  constitutio.  Sin  autem 
quantitate  vel  alio  mode  plus  fuerit 
petitum,  omne  si  quod  forte  dam- 
num ex  bar  causa  accident,  ei  con- 
tra quern  plus  petitum  fuerit, com- 
miasa  tripli  condemnatione,  sicut 
supra  dixtmus,  puuiatur. 


adversary’s  power  of  choice,  and  thus 
makes  his  own  condition  better,  and 
that  of  his  adversary  worse.  An 
action,  therefore,  has  been  given  bv 
which  in  such  a case  the  plain'iff 
maintains  that  either  the  slave  Hti- 
chus  ought  to  be  given  him,  ortho 
money,  and  thus  makes  a demand  in 
conformity  with  the  stipulation.  So, 
too,  if  a man  stipulates  generally 
that  wino,  or  purple,  or  a slave  be 
given  him,  and  afterwards  sues  for 
the  wine  of  Campania,  the  purple  of 
Tyre,  or  the  slave  Sticlius  in  parti- 
cular, ho  is  held  to  demand  more 
than  his  due,  for  he  thus  takes  the 
power  of  election  from  his  adver- 
sary, to  whom  it  was  open  bv  the 
terms  of  the  stipulation  to  |>ay  some- 
thing different  from  what  is  de- 
manded. Nav,  even  if  the  thing  ac- 
tually sued  for  be  of  little  or  no 
value,  yet  the  plaintiff  is  held  to 
claim  more  than  his  due,  because  it 
is  often  easier  for  the  debtor  to  pay 
a thing  of  greater  value.  Such  was 
the  law  formerly  in  use.  But  the 
severity  of  the  law  on  this  point 
has  been  greatly  restrained  by  the 
constitution  of  the  Emperor  Zeno, 
and  by  our  own.  If  more  than  is 
due  be  demanded  in  respect  of  time, 
the  constitution  of  Zeno  must  be  ap- 
plied ; if  in  respect  of  quantity,  or 
in  any  other  wav,  then,  as  we  have 
said  above,  the  plaintiff  is  to  be  con- 
demned in  a sum  triple  the  amount  of 
any  loss  sustained  by  the  defendant. 
D.  iv.  0.  1.  1 ; D.  xiii.  4 and 


Gai.  iv.  63 ; D.  iv.  4.  1. 1 ; I),  iv.  4.  7.  4 ; 

foil. ; C.  iii.  10.  I,  2. 


Underthe system  of formula:,^  plus-pet itio or  pluris-petitio 
had  the  effect  of  making  the  plaintiff  fail  entirely  in  his  action 
in  one  case  only ; namely,  when  the  error  was  in  the  intentio, 
and  the  intentio  was  for  a thing  certain.  Supposing  this  were 
the  case,  .as  the  formula  would  run  si  paret  decern  nummos, 
<Sc.,  condemna  si  non  absolve,  then,  if  the  defendant  owed 
only  nine  nuvimi,  he  did  not  owe  ten,  and  so  the  judex  could 
not  condemn  him.  The  plaintiff  failed,  and  having  once  come 
in  judicio,  the  litis  contestutio  operated  as  a novation  of  the 
cause  of  action  (see  Bk.  iii.  Tit.  29),  and  his  original  claim 
being  thus  cut  away,  he  was  left  entirely  without  remedy,  and 
could  take  no  further  proceedings  to  enforce  his  demand. 
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Of  course,  if  the  demand  was  for  a thing  uncertain,  there 
could  be  no  plus-pet  it  io.  If  there  were  an  error  in  the  de- 
monstrate, the  plaintiff  was  not  at  all  prejudiced.  If  there 
were  a mistake  in  the  condemnatio , making  it  more  un- 
favourable to  the  defendant  than  it  ought  to  have  been,  it 
was  the  defendant  who  would  be  prejudiced,  excepting  that, 
if  the  praetor  would  grant  a restitutio  in  integrum , he  could 
regain  his  right  position.  (See  Gal  iv.  53-60.) 

Under  the  system  of  the  judicia  extraordinaria  a plus- 
petitio  would  mean  any  claim  in  excess  contained  in  the  libel- 
lu8  convention is.  The  text  informs  us  of  the  mode  in  which 
such  a mistake  or  misstatement  was  punished  when  the  plus- 
petitio  was  not  one  tempore.  If  the  plus-petitio  was  tempore, 
i.e.  if  the  plaintiff  sued  before  the  proper  time,  he  was  con- 
demned by  the  constitution  of  Zeno  (C.  iii.  10.  1)  to  wait 
double  the  time  he  ought  originally  to  have  waited,  and  to 
reimburse  the  defendant  all  expenses  he  might  have  been 
put  to  by  the  action  improperly  brought. 


34.  Si  minus  in  intentions  coin- 
plexus fuerit  actor  quam  ad  eum 
pertineret,  veluti  si,  cum  ei  decern 
deberentur,  quinque  sibi  dari  opor- 
tere  intends  rit;  aut  si,  cum  totus 
fundus  ejus  esset,  partem  dimidiam 
suain  esse  petient,  sine  periculo 
agit.  In  reliquum  enim  mhilomi- 
nus  judex  adversarium  in  eodem 
judicio  condemnat,  ex  constitutiono 
divoe  memorise  Zenonis. 

Gai.  iv.  66 ; 


34.  If  a plaintiff  include  less  in  his 
intentio  than  he  has  a claim  to,  de- 
manding, for  instance,  only  five 
aurei  when  ten  are  due,  or  the  half 
of  an  estate,  when  the  whole  belongs 
to  him,  he  runs  no  risk,  for  the 
judge  may,  by  the  constitution  of 
Zeno,  of  glorious  memoir,  condemn 
in  the  same  action  the  adverse  party 
to  pay  the  remainder  of  what  is  due 
to  the  plaintiff. 

C.  iii.  10.  1.  3. 


Under  the  praetorian  system,  a plaintiff  who  claimed  a less 
amount  than  was  really  due  to  him,  could  bring  another  action 
for  the  surplus  if  he  waited  until  another  praetor  came  into 
office.  (Gai.  iv.  56.)  Justinian  allowed  the  judex  to  add 
the  surplus  in  condemning  the  defendant. 

36.  Si  quis  aliud  pro  alio  inten-  36.  When  a plaintiff  demands  one 
derit,  nihil  eum  periclitari  placet ; thing  instead  of  another,  he  incurs 
sed  in  eodem  judicio,  cognita  veri-  no  risk.  For  if  he  discover  the  truth, 
tat©,  errorem  suum  corrigere  ei  per-  he  is  allowed  to  correct  his  mistake 
mittimus:  veluti,  si  is  qui  homincm  in  the  same  action  : as  if  ho  should 
Stichum  petere  deberet,  Erotem  demand  the  slave  Eros  instead  of 
petierit;  aut  si  quis  ex  testamenta  Stichus,  or  should  claim  as  due  by 
sibi  dari  oportere  intenderit,  quod  virtue  of  a testament,  what  is  really 
ex  stipulatu  debetur.  due  upon  a stipulation. 

Gai.  iii.  65. 

Under  the  older  law,  a plaintiff  who  demanded  one  thing 
N M 
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instead  of  another,  lost  the  action,  but  could  recover  the 
thing  really  due  in  a subsequent  action. 


86.  Sunt  pncterea  qusedam  ac- 
tiones  quibus  non  solid  um  quod 
nobis  debetur,  persequimur,  sod 
modo  solidum  consequimur,  modo 
minus,  ut  ecce,  si  in  peculium  filii 
service  agamus:  nam  si  non  minus 
in  peculio  sit  quam  persequimur, 
in  solidum  dominus  paterve  con- 
demnatur:  si  vero  minus  inveni- 
atur,  eatenus  condemnat  judex, 
quatenus  in  peculio  sit.  Quemad- 
modum  autem  peculium  intelligi 
debeat,  suo  online  proponemns. 


C.  iv. 


30.  There  are,  again,  certain  actions 
by  which  we  do  not  always  sue  for 
the  whole  of  what  is  due  to  us,  but 
sometimes  for  the  whole,  sometimes 
for  less.  For  example,  when  a suit 
is  brought  so  as  to  form  a claim 
against  the  peculium  of  a son  or  a 
slave,  then  if  the  peculium  be  suffi- 
cient to  answer  the  demand,  the 
father  or  master  is  condemned  to 

Jiav  the  whole  debt ; but  if  the  pecu- 
ium  be  not  sufficient,  he  is  con- 
demned to  pay  only  to  the  extent  of 
the  peculium.  We  will  hereafter 
explain,  in  its  proper  place,  how  the 
peculium  is  to  be  estimated. 

20.  12. 


We  here  enter  on  another  division  of  actions,  according  to 
•which  actions,  by  which  the  whole  of  what  was  due  was  ob- 
tained, are  distinguished  from  those  by  which  sometimes  the 
whole,  sometimes  less  than  the  whole,  of  what  was  due  was 
obtained. 


37.  Item,  si  dedote  judicio  mu- 
lier  agat,  placet  eatenus  meritum 
condemnan  dehere  quatenus  facere 
possit,  id  est,  quatenus  facultates 
ejus  patiuntur:  itaque,  si  dotis 
quantitati  concurrant  facultates 
ejus,  in  solidum  damnatur;  si  minus, 
in  tantum  quantum  facere  potest. 
Propter  retcntionem  quoque  dotis 
repetitio  minuitur;  nam  ob  impen- 
sas  in  res  dotales  factas  marito  re- 
tentio  concessa  est,  quia  ipso  jure 
necessariis  sumptihus  dos  minui- 
tur, Bicut  ex  latioribus  Digestorum 
libris  cognoscere  licet. 


37.  Thus,  too,  if  a wrife  bring  an 
action  for  the  restitution  of  her  mar- 
riage portion,  the  husband  must  be 
condemned  to  pay  onlv  as  far  as  he 
is  able,  i.e.  as  far  as  his  means  per- 
mit. Therefore,  if  his  means  admit 
of  his  paying  the  whole  amount  of 
the  portion,  he  must  do  so : if  not, 
he  must  pay  as  much  as  it  is  in  his 
power  to  pay.  The  claim  of  a wife 
for  the  restitution  of  her  marriage 
portion  may  also  be  lessened  by  the 
husband  having  a right  to  retain 
something,  for  the  husband  is  per- 
mitted to  retain  a sum  equivalent  to 
the  expenses  he  has  incurred  about 
the  things  given,  since  the  marriage 
portion  is  by  law  diminished  by  the 
amount  of  all  necessary  expenses,  as 
may  he  seen  in  fuller  detail  in  the 
Digest. 


D.  xxiv.3.12.  14;  D.  xxv.  1.  5. 


The  privilege  of  being  condemned  only  in  an  amount  which 
he  could  pay  without  being  reduced  to  a state  of  destitution 
(D.  L.  17.  173),  a privilege  called  by  the  commentators  the 
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beneficium  competentice,  whs  accorded  to  the  defendant  iu 
several  other  cases  besides  those  mentioned  in  the  text  and  in 
the  next  paragraph  and  in  paragr.  40.  We  may  instance 
the  cases  of  one  brother  sued  by  another,  and  every  case  arising 
between  man  and  wife,  except  claims  grounded  on  delicts. 
This  privilege  was  always  personal,  and  did  not  avail  either 
heirs  or  sureties. 

Propter  retentionem  dotis.  The  husband  might  deduct  the 
amount  of  all  necessary  expenses  incurred  in  the  management 
of  the  property  constituting  the  marriage  portion.  If  the 
expenses  had  been  only  profitably  and  not  necessarily  in-  • 
curred,  that  is,  were  utiles,  and  not  necessarice,  Justinian 
only  allowed  the  husband  to  bring  an  actio  mandati,  or  an 
actio  negotiorum  gestorum,  to  reimburse  himself ; whereas, 
previously,  he  had  been  able  to  deduct  such  expenses  as  well 
as  those  that  were  necessarice.  (D.  J,.  16.  79.  1 ; C.  v.  13.  1.) 

As  to  expenses  merely  incurred  for  pleasure  and  ornament, 
voluptarice  (D.  L.  16.  79.  2),  the  husband  bad  nothing  more 
than  the  jus  tollendi,  that  is,  he  might  remove  anything  which 
he  had  contributed,  and  which  he  could  take  away  without 
doing  damage  to  the  property.  (See  Ulp.  Meg.  6.  14.) 

38.  Sed  et  si  quis  cum  parent*  suo  38.  If  any  person  sue  his  parent  or 

patronovo  agat,  item  si  socius  cum  patron,  or  one  partner  sue  another  in 
socio  judiciosocietatisagat.nonplns  an  action  of  partnership,  he  cannot 
actor  consequitur  quam  adversarius  obtain  a greater  sum  than  his  adver- 
ej  us  facere  potest.  Idem  est,  si  sary  is  able  to  pay.  It  is  the  same 
quis  ex  donatione  sua  conveniatur.  when  a donor  is  sued  for  his  gift. 

D.  xlii.  1.  16.  19,  pr.  and  1. 

39.  Compensation™  quoque  op-  39.  When  a set-off  is  opposed  by 

posit®  plerumque  efticiunt,utminus  the  defendant  to  the  demand  of  the 
quisque  consequatur  quam  ei  debe-  plaintiff,  it  generally  happens  that 
batur;  namque  ex  bono  et  eequo  the  plaintiff  recovers  legs  than  what 
habita  ratione  ejus,  quod  invicem  he  demands,  for  the  judge,  proceed- 
actorem  ex  eadem  causa  prmstare  ing  on  equitable  principles,  may  de- 
oportet,  in  reliquum  eum  cum  quo  duct  from  the  demand  of  the  plaintiff' 
actum  est  condemnare,  sicut  jam  whatever  he  owes  under  the  same 
dictum  est.  head  to  the  defendant,  and  may  con- 

demn the  defendant  to  pay  the  re- 
mainder only,  as  has  been  already 
observed. 

Gai.  iv.  61. 

If  the  defendant  was  not  only  a debtor  but  a creditor  of  the 
plaintiff,  if  he  had  something  owing  to  him  from  the  plaintiff 
as  well  as  owed  something  to  him,  it  was  evidently  the  most 
convenient  way  that  he  should  be  allowed  to  balance  one  debt 
against  the  other  ( compensatiopensare  cum), and  only  account 
for  the  surplus,  supposing  a surplus  were  still  due  from  him. 

If  H 2 
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Under  the  praetorian  system,  in  all  actions  bonce  fidei,  the 
judge,  who  could  take  all  the  circumstances  of  the  case  into 
his  consideration,  set  off  as  a matter  of  course  any  debt  due 
to  the  defendant  from  the  plaintiff  in  consequence  of  the  same 
set  of  circumstances  (fix  eadem  causa)  by  which  the  debt  on 
which  the  action  was  brought,  became  due.  (Gai.  iv.  61.)  In 
one  case,  however,  viz.  that  of  a banker  ( argentarius ),  a much 
stricter  system  prevailed.  The  argentarius  could  only  sue  a 
customer  for  the  sum  due  to  him  after  deducting  what  he 
owed  to  the  customer.  If  he  sued  for  more,  it  was  a plus- 
• petitio.  (Gai.  iv.  64.)  In  the  actions  stncti  juris,  which 
arose  from  unilateral,  not  bilateral  contracts,  there  could  be 
no  reciprocal  rights,  as  in  a bilateral  contract,  giving  the  de- 
fendant a claim  ex  eadem,  causa.  But  the  rule  grew  up  and 
wras  confirmed  by  a rescript  of  Marcus  Aurelius  (see  paragr. 
31  ),dolo  facit  qui  petit  quod  redditurus  est.  (T).  xliv.  4.  8.) 
If  the  plaintiff  claimed  a sum  which  directly  he  had  obtained 
he  would  have  to  repay  back  to  the  defendant,  he  was  guilty 
of  a dolus  ; he  had  acted  as  if  he  had  a right  to  the  money, 
whereas  he  had  not.  Accordingly  the  defendant  could  avail 
himself  of  the  exception  of  dolus;  and  the  effect  of  this 
exception  was  that  if  the  plaintiff  was  found  to  owe  the  de- 
fendant anything  of  a similar  kind,  although  ex  dispari  causa, 
which  he  had  not  allowed  for  in  stating  the  amount  of  his 
claim,  he  entirely  failed  in  his  action.  He  did  not  recover 
any  surplus  which  might  be  really  due  to  him.  The  exception 
stopped  the  action  altogether.  The  formula  ran  : Si  inea  re 
nihil  dolo  malo  Auli  Agerii  factum  sit  neque  fiat . . . con- 
demna,  si  non  paret,  absolve.  Dolus  malus  did  appear,  and 
all  the  judex  could  do  was  to  absolve  the  defendant.  (Padl. 
Sent.  ii.  5.  3.) 

But  we  must  not  suppose  that  compensatio  was  looked  on 
as  a means  of  extinguishing  an  obligation.  In  theory  of  law, 
each  debt  subsisted  separately.  Certainly  in  the  case  of  the 
argentarius  it  is  hard  to  draw  any  line  between  an  extinction 
of  obligation  and  the  way  in  which  debts  due  to  customers 
were  necessarily  deducted  ; but  it  was  necessary  that  the  debts 
due  to  and  from  the  argentarius  should  be  in  eadem  re,  that 
is,  should  both  consist,  for  instance,  of  money  or  wine.  This 
was  an  exceptional  case,  and,  generally  speaking,  the  two  debts 
clearly  subsisted  together,  although,  when,  by  submitting  the 
facts  to  the  knowledge  of  the  judex  in  the  case  of  actions  bona: 
fidei , and  by  the  exceptio  doli  in  the  action  of  law,  the  set-off 
was  claimed,  its  effects  were  retroactive,  and  may  be  said  to 
have  commenced  from  the  moment  when  the  two  debts  first 
began  to  exist  together.  (C.  iv.  31.  4.) 
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Under  Justinian  the  debts  were  held  to  operate  as  mutually 
extinguishing  each  other  ipso  jure.  When  the  parties  came 
before  the  jurlex,  he  ascertained  their  respective  claims  on 
each  other,  and  if  there  was,  on  the  whole,  a balance  in  favour 
of  the  plaintiff, awarded  the  amount  to  him.  All  the  old  dis- 
tinctions were  done  away,  and  it  no  longer  made  any  differ- 
ence whether  the  two  debts  arose  from  the  same  transaction, 
or  whether  things  of  the  same  kind  were  payable  (the  words, 
ex  eadeni  causa,  in  the  text  are,  therefore,  under  Justiniau’s 
legislation,  inaccurate).  But  Justinian  made  it  requisite  that 
the  defendant’s  claim  should  be  clearly  well  founded,  and  that 
the  amount  should  beat  once  ascertainable,  and  not  need  further 
inquiry  to  determine  it  (causa  liquida).  (See  C.  iv.  31.  14. 1.) 

tO.  Eumquoquequicreditoribus  40.  So,  when  a debtor  who  has 
suis  bonis  cessit,  si  posteA  aliquid  made  a cession  of  his  goods  to  his 
acquisierit  quod  idoneum  ernolu-  creditors  acquires  a fortune  which 
mentum  haoeat,  ex  integro  in  id  makes  it  worth  their  while,  the  cre- 
quod  facere  potest,  creditores  cum  ditors  may  compel  him  by  action  to 
eo  experiuntur : inhumanum  enim  pay  as  much  as  he  is  able,  but  not 
ernt  spoliation  fortunis  suis  in  soli-  more,  for  it  would  be  inhuman  to 
dum  damuari.  condemn  a man  to  pay  the  whole 

debt  who  has  already  been  deprived 
of  all  his  property. 

D.  xlii.  3,  4.  6: 


Tit.  VII.  QUOD  CUM  EO  CONTRACTUM  EST,  QUI 
IN  ALIENA  POTESTATE  EST. 

Quia  tamen  superius  mentionem  We  have  already  spoken  of  the 
habuiinus  de  actione,  qua  in  pecu-  action  which  may  be  brought  rela- 
lium  filiorumfamilias  servorumve  tive  to  the peatlium  of filiifamiliarum 
agitur,  opus  est  ut  de  liac  aclione  et  or  of  slaves.  And  we  roust  now 
de  ceteris  quee  eorumdom  nomine  in  speak  of  it  more  fully,  and  also  of 
pa  rentes  dominosve  dari  solent,  di-  all  other  actions  which  may  be 
ligentius  admoneamus.  Et  quia,  brought  against  parents  and  masters 
eive  cum  servis  negotium  gestura  as  representing  children  and  slaves, 
sit,  sive  cum  iis  qui  in  potestate  But,  as  the  law  is  almost  the  same, 
parentis  sunt,  his  fere  eadem  jura  whether  the  dealing  be  with  a slave, 
servantur,  ne  verbosaliatdisputatio,  or  witli  one  under  the  power  of  a 
dirigamus  scrmouem  in  personam  parent,  to  avoid  prolixity,  we  will 
servi  dominique,  idem  intellect uri  treat  only  of  slaves  and  their  mas- 
de  liberis  quoque  et  parentibus  ters,  leaving  what  we  say  of  them 
quorum  in  potestate  sunt ; nam  si  to  be  understood  as  applicable  also 
quid  in  his  proprie  obsurvatur,  sc-  to  children  and  the  parents,  under 
paratim  osteudemus.  whose  power  they  are.  For  anything 

which  is  peculiar  to  children  and  pa- 
rents we  will  point  out  separately. 
Gai.  iv.  09. 
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By  the  strict  rule  of  the  civil  law,  the  parent  or  master  could 
not  be  bound  or  prejudiced  by  any  act  of  a child  or  slave.  But 
a sense  of  equity  gradually  broke  in  upon  this  rule,  and,  in 
certain  cases,  the  contracts  and  delicts  of  persons  alieni  juris, 
came  to  affect  those  in  whose  power  these  persons  were. 

This  Title  treats  of  the  contracts  of  persons  alieni  juris, 
which  were  considered  to  concern  the  master  or  parent  (1 ) 
whenever  they  were  made  by  his  order;  and  (2)  whenever 
he  had  profited  by  them. 


1.  Si  igitur  jussu  domini  cum 
servo  negotium  gestum  erit,  in  so- 
lidum  praetor  adversus  dominion 
actionem  pollicetur ; scilicet  quia 
qui  ita  contrahit,  fidern  domini  se- 
qui  videtur. 


Gai. 


1.  Thus,  then,  if  any  one  deal  with 
a slave  acting  under  the  command  of 
his  master,  the  praetor  will  give  an 
action  against  the  master  for  the 
whole  of  what  is  due  under  the  con- 
tract ; for  with  a slave,  in  this  case, 
the  person  who  contracts  does  so  as 
relying  on  the  faith  of  the  master, 
iv.  70. 


The  jussus  dortnm  extended  to  cases  where  the  master 
subsequently  ratified  the  contract,  the  ratification  being 
equivalent  to  a mandate.  (D.  xv.  4.  1.  6.) 

If  the  slave  had  been  merely  the  instrument  of  his  master, 
if,  for  instance,  the  master  arranged  that,  money  borrowed  for 
himself  should  be  told  out  to  his  slave,  the  pnetor  would  give 
a cmuliciio,  not  an  action  quod,  jussu.  (D.  xv.  4.  5,  pr.) 


2.  Eadem  ratione  pnetor  duas 
alias  in  solidum  actioncs  pollicetur, 
quarum  altera  exercitoria,  altera 
institoria  appellator.  Exercitoria 
tunc  habet  locum,  cum  quis  servum 
suum  niagistrum  navi  praeposuerit, 
et  quid  cum  eo  ejus  rei  gratia  cm 
priepositus  erit  contractum  fuerit: 
ideo  autem  exercitoria  voeatur, 
quia  exercitor  appellator  is  ad  quern 
quotidian  us  navis  quaestus  pertmet. 
Institoria  tunc  locum  habet,  cum 
quis  taberme  forte  aut  cuilibet  ne- 
gotiation! servum  pneposuerit,  et 
quid  cum  eo  ejus  ret  causa  cui  pne- 
positus  erit  contractum  fuerit : ideo 
autem  institoria  appellator,  quia 
qui  negotiationibus  pneponuntur, 
institores  vocantur.  Istas  tauien 
duas  actiones  pnetor  reddit,  et  si 
liberum  quis  honiinem  aut  alienum 
servum  navi  aut  taberme  aut  cui- 
libet negotiationi  praeposuerit,  sci- 
licet quia  eadem  requitatis  ratio 
etiam  eo  casu  interveuiebat. 


2.  For  the  same  reason  the  pnetor 
also  gives  two  other  actions  for  the 
whole  sum  due,  the  one  called  the 
actio  exercitoria,  the  other  the  actio 
inHiloria.  The  action  exercitoria  may 
he  brought  when  a master  has  made 
his  slave  commander  of  a vessel,  and 
a contract  has  been  entered  into  with 
the  slave  relating  to  the  business  he 
has  been  appointed  to  manage.  This 
action  is  named  exercitoria,  because 
he,  to  whom  the  daily  profits  of  a 
ship  belong,  is  said  to  be  an  exercitor. 
The  action  inMitoria  may  be  brought 
when  a master  has  intrusted  his  slave 
with  the  management  of  a shop  or 
any  particular  business,  and  a con- 
tract has  been  made  with  the  slave 
relating  to  the  business  he  has  been 
appointed  to  manage.  This  action  is 
called  inMitoria,  because  persons  to 
whom  the  management  of  a busiuess 
is  intrusted  are  called  inMitores.  The 
praetor  likewise  permits  these  two 
actions  to  be  brought  if  any  one 
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commits  to  a free  person,  or  to  the 
slave  of  another,  the  management  of 
a ship,  a warehouse,  or  any  particu- 
lar affair,  as  the  principle  of  equity 
is  the  same. 

Gai.  iv.  71. 


Liberum  hmninem.  We  have  seen  at  how  late  a period  of 
Roman  law  it  was  that  one  freeman  could  act  for  another.  (See 
Bk.  iii.  Tit.  26.)  It  was,  in  fact,  by  extending  these  actions 
institoria  and  exercitoria,  so  as  to  embrace  the  case  of  a man- 
datary, that  the  praetor  made  the  principal  directly  responsible, 
and  thus  enabled  him  to  be  really  represented  by  the  agent. 

3.  Introduxit  et  aliam  actionem 
prsetor,  <ju®  tributoria  vocatur : 
nnmque  si  servus  in  peculiari  merce 
sciente  domino  negotietur,  et  quid 
cum  eo  ejus  rei  causa  contractum 
erit,  ita  prnitor  jus  dicit,  ut  quid- 
quid  in  his  mercibus  erit,  quodque 
inde  receptum  erit,  id  inter  donii- 
num  si  quid  ei  debetur,  et  ceteros 
ereditores  pro  rata  portions  distri- 
buatur.  Et  quia  ipsi  domino  dis- 
tributionem  permittit,  si  quis  ex 
creditoribus  queratur  quasi  minus 
ei  tributum  sit  quam  oportuerit, 
hanc  ei  actionem  accommodat,  quas 
tributoria  appellatur. 

Gai.  iv.  72 ; D.  xiv.  4.  1 ; D.  xiv.  4,  5. 11 ; D.  xiv.  4.  7. 1,  2. 

The  actio  tributoria  was  only  given  against  the  master  when 
there  was  fraud  {dolus)  in  the  distribution  ; but  there  would 
be  dolus  directly  the  master  had  notice  that  a creditor  had 
received  nothing,  or  less  than  his  share.  (D.  xiv.  4.  7.  2,  3.) 


3.  The  prsetor  has  also  introduced 
another  action  called  tributoria-,  for, 
if  a slave  with  the  knowledge  of  his 
master  trade  with  his  peculium,  and 
contracts  are  made  with  him  in  the 
course  of  business,  the  prsetor  ordains 
that  all  the  merchandise  or  money 
arising  from  his  traffic  shall  be  dis- 
tributed between  the  master,  if  any- 
thing be  due  to  him,  and  the  rest  of 
the  creditors  of  the  slave  in  propor- 
tion to  their  claims.  And  as  the 
master  himself  is  permitted  to  make 
the  distribution,  if  any  creditor  com- 
plain that  he  has  received  too  small 
a share,  the  pnetor  will  permit  him 
to  bring  the  actio  tributoria. 


4.  Prate  rea  introducta  est  actio 
de  peculio  deque  eo  quod  in  rein 
dornini  versum  erit : ut  quamvis 
sine  voluntate  domino  negotium 
gestum  erit,  taraen  sive  quid  in  rem 
ejus  versum  fuerit,  id  totum  prse- 
stare  debeat,  sive  quid  non  sit  in 
rem  ejus  versum,  id  eatenus  pra1- 
stare  debeat,  quatenus peculium  pa- 
titur.  In  rem  autem  doniini  ver- 
sum intclligitur,  quidquid  neces- 
sario  in  rem  ejus  impenaerit  servus : 
veluti,  si  mutuatus  pecuniam  cre- 
ditoribus ejus  solverit,  aut  aedificia 
ruentia  fulserit,  aut  familial  fru- 


4.  The  prietor  has  also  introduced 
an  action  relating  at  once  to  a pecu- 
lium, and  to  things  by  which  the 
master  has  profited ; for  although 
the  slave  contracts  without  the  con- 
sent of  his  master,  yet  the  master 
ought,  if  he  has  profited  by  anything, 
to  pay  all  up  to  the  amount  of  his 
profit ; if  he  has  not  received  anv 
profit,  he  ought  to  pay  the  amount 
of  the  slave’s  peculium.  Everything 
is  understood  as  profiting  the  master 
which  is  laid  out  in  his  necessary  ex- 
penses by  the  slave;  as,  for  instance, 
if  the  slave  borrows  money  with 


Digitized  by  Google 


«52 


LIB.  IV. 


TIT.  VII. 


mentum  emcrit,  vel  etiom  fundum 
aut  quamlibet  aliatu  rem  necessa- 
rian) mercatus  erit  Itaque,  si  ex 
decern  nt  puts  aureis  quos  servus 
tuus  a Titio  mutuoe  accopit,  credi- 
tori  tuo  quinque  aureus  solvent, 
reliquos  veroquinquequolibet  modo 
consiimpserit,  pro  quinque  quidem 
in  solidum  damnan  debes;  pro  ce- 
teris vero  qninqiie.eatenusquatenus 
in  peculio  sit.  Ex  quo  scilicet  ap- 
paret,  si  toti  decern  aurei  in  rem 
tuam  versi  fuerint,  totos  decern 
aureos  Titium  consequi  posse ; licet 
enim  una  est  actio  qua  de  peculio 
deque  eo  quod  in  rem  domini  ver- 
sum  sit  agitur,  tamen  duas  habot 
condemnationes.  Itaque  judex  apud 
quern  de  ea  actione  agitur,  ante  di- 
spicere  solet  an  in  rem  domini  ver- 
sumsit;  necaliterad  peculii  sesti- 
mationem  transit,  quam  si  aut  nihil 
in  rem  domini  versum  esse  intelli- 
gatur,  aut  non  totum.  Cum  autem 
qutrritur  quantum  in  peculio  sit, 
ante  deducitur  quidquid  servus  do- 
mino, eive  qui  in  potestate  ejns  sit 
debet,  et  quod  superest  id  solum 
peeulium  intelligitur.  Aliquanrio 
tamen  id  quod  ei  debet  servos  qui 
in  potestate  domini  sit,  non  dedu- 
citur ex  peculio,  veltiti  si  is  in  hu- 
jus  ipsius  peculio  sit;  quod  eo  per- 
tinet,  ut  si  quid  vicario  suo  servus 
debeat,  id  ex  peculio  ejus  non  de- 
ducatur. 


Gai.  iv.  73,  74 ; D.  xiv.  5.  1 ; 


which  he  pays  the  debts  of  his  mas- 
ter, repairs  his  buildings  in  danger  of 
falling,  purchases  wheat  for  the  esta- 
blishment, or  land  for  bis  master,  or 
any  other  necessary  thing.  Thus  if 
your  slave  borrow  ten  aurei  of  Titius, 
pay  five  to  one  of  your  creditors, 
and  spend  five,  vou  would  be  con- 
demned to  pay  the  whole  of  the  first 
five,  Hnd  so  much  of  the  other  five 
as  the  slave’s  peeulium  would  cover ; 
whence  it  will  appear,  that  if  all  the 
ten  aurei  had  been  spent  to  vour 
profit,  Titius  might  have  recovered 
the  whole  Irom  you;  for  although 
it  is  the  same  action  in  which  the 
plaintiff  seeks  to  obtain  the  peeulium, 
and  the  amount  by  which  the  master 
has  profited,  yet  this  action  contains 
two  condemnations.  The  judge  be- 
fore whom  the  action  is  brought, 
first  inquires  whether  the  master 
has  received  any  profit;  and  then, 
when  he  has  ascertained  that  no 
part  or  not  the  whole  of  the  sum  due 
from  the  slave  has  been  expended  to 
the  profit  of  the  master,  he  proceeds 
to  estimate  the  value  of  the  pecu- 
lium,  in  estimating  which,  a deduc- 
tion is  first  made  of  what  the  slave 
owes  his  master,  or  any  one  under 
the  power  of  his  master,  and  the  re- 
mainder onlv  is  considered  as  the 
peeulium.  llut  it  sometimes  hap- 
pens. that  what  a slave  owes  to  a 
person  in  the  power  of  his  master  is 
not  deducted,  as  when  he  owes  some- 
thing to  a slave  who  forms  part  of 
his  own  peeulium.  For  if  a slave 
is  indebted  to  his  vicarius.  the  sum 
due  cannot  be  deducted  from  the 
peeulium. 

D.  xv.  3.  3. 1 ; D.  xv.  1.  17. 


This  action  is  generally  called  de  peculio  et  in  rem  verso , 
because,  in  most  cases,  the  judge  had  to  take  notice  of  both 
the  profit  derived  by  the  master  and  of  the  amount  of  the 
slave’s  peeulium.  Rut  in  some  cases,  as,  for  instance,  where 
the  slave  had  no  peeulium,  the  action  could  be  brought  de  in 
rem  verso  only,  and  so  it  would  naturally  be,  if  it  could  be 
shown  that  the  master  had  reaped  all  the  benefit  of  the  con- 
tract. (See  end  of  next  paragraph.) 

Si  quid  vicario.  The  viearii  formed  part  of  the  peeulium 
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of  the  ordinary  slave  ; anything,  therefore,  deducted  from  the 
peculium,  as  owed  to  the  vicarii,  would,  if  paid,  again  enter 
into  the  peculium  as  the  property  of  the  ordinary  slave.  It 
was,  therefore,  useless  to  pay  it. 


5.  Ceterum  dubium  non  est  quin 
is  quoque  qui  jiiH.su  domini  contrax- 
erit,  cuique  institoria  vel  exerci- 
toria  actio  competit,  de  peculio 
deque  eo  quod  in  ram  domini  ver- 
surn  est,  agere  possit;  sed  erit  stul- 
tissimus,  si  omissa  actione  qua 
facillime  solidum  ex  contractu  con- 
sequi  possit,  se  ad  dillicultatem 
pent  neat  probandi  in  rem  domini 
versum  esse,  vel  habere  servum  pe- 
culium, et  tantum  habere  ut  soli- 
dum aibi  solvi  possit.  Is  quoque 
cui  tributoria  actio  competit,  seque 
dc  peculio  et  in  rem  verso  agere 
potest ; sed  sane  huic  modo  tribu- 
toria expedit  agere,  modo  de  pe- 
culio et  in  rem  verso.  Tributoria 
ideo  expedit  agere,  quia  in  ea 
domini  conditio  pnecipua  non  est, 
id  est,  quod  domino  debetur  non 
deducitur,  sed  ejusdem  juris  est 
dominus  cujus  et  ceteri  creditores; 
at  in  actione  de  peculio  ante  de- 
ducitur quod  domino  debetur,  et 
in  id  quod  reliquum  est  creditori 
dominus  condemnatur.  Ilursusde 
eeulio  ideo  expedit  agere,  quod  in 
ac  actione  totius  peculii  ratio 
habetur;  at  in  tributoria,  ejps  tan- 
tum quo  negotiatur,  et  potest  quis- 
que  tertia  forte  parte  peculii  aut 
quarta  vel  etiam  minima  negotiate, 
majorem  autem  partem  in  pnediis 
et  mancipiis  aut  feenebri  pecunia 
habere.  1‘rout  ergo  expedit,  ita 
quisque  vel  lianc  actionem  vel 
illam  eligere  debet : certe,  qui  po- 
test probare  in  rem  domini  versum 
esse,  de  in  rem  verso  agere  debet. 


6.  It  need  hardly  be  said  that  a 
person  who  has  contracted  with  a 
slave  acting  by  his  master’s  com- 
mand, and  who  may  bring  either  the 
action  insiiloria  or  eaercitoria,  may 
also  bring  the  action  de  peculio,  or 
that  de  in  rem  verso.  But  it  would  be 
the  height  of  folly  in  anv  one  to  give 
up  an  action  by  which  he  might 
easily  recover  his  whole  demand,  and 
have  recourse  to  another  by  which 
he  would  be  reduced  to  the  difficulty 
of  proving  that  the  money  he  lent  to 
the  slave  was  employed  to  the  profit 
of  the  master,  or  that  the  slave  is 
possessed  of  a peculium,  and  tlint 
sufficient  to  answer  the  whole  debt. 
Any  one,  again,  in  whose  power  it 
is  to  bring  the  actio  tributoria,  may 
equally  bring  the  action  de  peculio, 
or  that  de  in  rem  verso ; and  it  is  ex- 
pedient, in  some  cases,  to  employ  tho 
former,  and  in  some  eases  one  of  the 
two  latter.  On  the  one  hand,  the 
actio  tributoria  is  preferable,  because 
in  this  no  privilege  is  accorded  to  the 
naaster,  i.e.  there  is  no  previous  de- 
duction made  in  his  favour  of  what 
is  due  to  him,  but  he  stands  in  the 
same  position  as  the  rest  of  the 
creditors;  whereas  in  the  action  de 
peculio,  there  is  first  deducted  the 
debt  due  to  the  master,  who  is  only 
condemned  t»  distribute  the  re- 
mainder among  the  creditors.  On 
the  other  hnnd,  in  some  cases,  it  may 
be  more  convenient  to  bring  the  ac- 
tion de  peculio , because  it  affects  the 
whole  peculium,  whereas  the  action 
tributoria  affects  only  so  much  of  it 
as  has  been  employed  in  trade ; and 
it  is  possible  that  a slave  may  have 
traded  only  with  a third,  a fourth,  or 
some  very  small  part  of  it,  and  that 
the  rest  may  consist  in  lands,  slaves, 
or  money  lent  at  interest.  Every  one 
ought,  therefore,  to  select  this  or  that 
action  as  may  promise  to  he  most  ad- 
vantageous to  him.  If,  however,  a 
creditor  can  prove  that  anything  has 
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been  employed  to  the  profit  of  the 
master,  he  ought  to  bring  the  action 
lie  in  rem  verso. 

Gai.  iv.  74;  D.  xiv.  4.  11. 

Any  one  who  could  bring  an  actio  quod,  jussu,  exercitoria, 
or  institoria,  could  also,  at  option,  bring  an  actio  de  peculio 
et  de  in  rem  verso,  but  not  at  all  necessarily  vice  versa. 

6.  Qu®  diximus  de  servo  et  6.  What  we  have  said  in  relation 
domino,  eadem  intelligimus  et  de  to  a slave  and  his  master,  is  equally 
filio  et  filia  aut  nepote  et  nepte,  et  applicable  to  children  and  grandchil- 
patreavovein  cujus  potestate  sunt.  dren,  and  to  their  ascendants,  in 

whose  power  they  are. 

D.  xiv.  4.  1.  4 


It  may  be  observed  that  the  master  was  never  bound,  if  the 
slave  engaged  himself  by  mandate,  or  fidejussion,  for  a third 
person,  but  the  father  was  bound  by  an  engagement  contracted 
for  another  by  a son  in  his  power.  (D.  xv.  1.  3.  9.) 


7.  Illud  proprieservaturin  eorum 
persona,  quod  senatus-consultum 
Macedonianum  prohibuit  niutuas 
pecunias  dari  eis  qui  in  parentis 
erunt  potestate,  et  eiqui  crediderit, 
ilenegatur  actio  tam  adversusipsum 
lilium  filiamve,  nepotem  neptemve, 
sive  adhuc  in  potestate  sunt,  sive 
morte  parentis  vel  emancipations 
su®  potestatis  esse  cceperint,  quam 
advereus  patrem  avumve,  sive 
eos  hubeat  adhuc  in  potestate,  sive 
emancipaverit.  Qu®  ideo  senatus 
prospexit,  quia  smpe  onorati  ®re 
alieno  creditarum  pecuniarum  quas 
in  luxnriam  consumebant,  vit®  pa- 
rentium  insidiabantur. 


7.  A peculiar  provision  has,  how- 
ever, been  made  in  their  favour  by 
tbn smalus-eonsulium  JUacedimianum, 
which  prohibits  money  to  be  lent  to 
children  under  power  of  their  pa- 
rents; and  refuses  any  action  to 
the  creditor,  either  against  the  de- 
scendants, whether  still  under  power, 
or  become  mi  Juris  by  the  death  of 
the  parent  or  by  emancipation,  or 
against  the  parent,  whether  he  still 
retain  them  under  his  power,  or  has 
emancipated  them.  This  provision 
was  adopted  by  the  senate,  because 
they  thought  that  persons  under 
power,  when  loaded  with  debts  con- 
tracted by  borrowing  sums  to  be 
wasted  in  debauchery,  often  at- 
tempted the  lives  of  their  parents. 


D.  xiv.  0.  1;  D.  xiv.  0.  8.  3;  D.  xiv.  0.  7.  10. 


The  senatm-consnUum  Macedonianum  was  made,  ac- 
cording to  Tacitus,  in  the  reign  of  Claudius  (Ann.  xi.  31 ) ; 
according  to  Suetonius,  in  that  of  Vespasian  (Vesp.  11). 
Perhaps  it  was  only  renewed  in  the  latter  reign.  Theophilus 
informs  us  that  it  was  made  to  meet  the  case  of  a young 
prodigal  named  Macedo,  who  attempted  the  life  of  his 
father.  The  terms  of  the  senutus-consultum  (D.  xiv.  6.  1) 
would  rather  lead  us  to  suppose  Macedo  was  the  name  of  a 
usurer. 
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8.  Lastly,  we  may  observe,  that 
whenever  any  contract  has  been 
made  by  command  of  a parent  or 
master,  or  anything  employed  to 
their  profit,  a condictiu  may  be 
brought  directly  against  the  father 
or  master  exactly  as  if  the  contract 
had  been  originally  made  with 
them.  So  when  any  one  is  liable  to 
the  action  xnditoria  or  exhibitoria,  n 
condictto  may  also  be  brought  di- 
rectly against  him,  as  in  this  case 
also  it  is  by  his  order  that  the  con- 
tract has  been  made. 

D.  xvii.  2.  84  ; D.  xiv.  3.  17.  5 ; D.  xii.  1.  20. 

Posse  condici.  If  a condiction  could  be  brought,  of  what 
use  were  the  peculiar  praetorian  actions  of  which,  as  the  text 
informs  us,  the  plaintiff  could  avail  himself?  Probably  the 
institution  of  these  actions  was  long  antecedent  to  the  time 
when  the  condiction  was  admitted  as  an  appropriate  form  of 
action  in  cases  where  a paterfamilias  was  to  be  made  respon- 
sible for  the  acts  of  his  son  or  slave.  It  was  only  by  a great 
extension  of  the  scope  of  the  condiction  that  it  was  given, 
first,  when  one  man  profited  in  any  way  by  the  property  of 
another  (D.  xii.  1.  23.  32) ; and,  secondly,  against  a person 
by  whose  order  another  person  bad  contracted,  or  whose  man- 
ager ( inatitor ) the  person  contracting  was.  (D.  xii.  1.  9.  2.) 
After  it  had  received  this  extension,  the  condictio  would  be 
a concurrent  remedy  with  the  praetorian  actions.  But  there 
would  still  be  cases,  namely,  bilateral  contracts,  giving  rise  to 
praetorian  actions,  such  as  those  empti,  or  venditi,  prosocio, 
locati  or  conducti,  or  contracts  giving  rise  to  actions  in  fac- 
tum, in  which  the  condiction  would  not  lie  given  against  the 
paterfamilias,  and  in  which  recourse  must  be  had  to  the  prae- 
torian actions  proper  to  the  kind  of  contract.  These  praetorian 
actions  would,  in  the  particular  case  of  the  paterfamilias,Te- 
ceive  a slight  modification  of  form,  and  a new  name,  and  be 
termed  quod  jussu,  de  in  rem  verso,  de  peculio,  &c.,  though 
remaining  substantially  empti,  locati,  pro  socio,  &c.,  accord- 
ing to  the  character  of  the  transaction. 

It  will  be  observed  that  the  text  says  directo  posse  condici. 
The  action  could  be  brought  as  if  we  had  treated  directly  with 
the  paterfamilias.  An  actio  was  said  to  be  directa,  in  this 
sense,  when  brought  against  a person  bound  by  some  act  of  his 
own,  indirecta  when  brought  against  a person  bound  by  some 
act  of  a person  or  thing  belonging  to  him.  And  thus  this  Title 
and  the  two  following  may,  if  we  please,  be  considered  as  treat- 


8.  niud  in  summa  admonendi 
sumus,  id  quod  jussu  patris  domi- 
nive  coutractum  fuerit,  quodque  in 
rem  ejus  versum  erit,  directo  quo- 
que  posse  a patre  dominove  condici, 
tamquam  si  principaliter  cum  ipso 
negotium  gestum  esset.  Ei  quo- 
que  qui  vel  exercitoria  vel  insti- 
toria  actione  tenetur  directo  posse 
condici  placet,  quia  hnjus  quoque 
jussu  contractual  intelligitur. 
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ing  of  a seventh  division  of  actions  into  directce  and  indi- 
rectce.  Directa . when  applied  to  an  action,  was  also  opposed  to 
contraria,  i.e.  protecting  the  rights  principally  contemplated 
in  the  kind  of  contract  as  opposed  to  one  protecting  rights 
only  incidentally  attaching  to  it  (see  Bk.  iii.  Tit.  26)  ; and 
it  was  also  opposed  to  utilis,  i.e.  given  directly  by  the,  law,  as 
opposed  to  one  given  by  an  extension  of  the  law.  (See  Introd. 
sec.  106.) 


Tit.  VIII.  DE  NOXALIBUS  ACTION  I BUS. 

Ex  maleficiis  servorum,  veluti  si  The  wrongful  acts  of  s slave,  whe- 
furtum  feeerint,  aut  bona  rapuerint,  ther  be  commits  a theft  or  robbery, 
aut  damnum  dederint.autinjuriani  or  does  any  damage  or  injury,  give 
commiserint,  noxales  actiones  pro-  rise  to  uoxal  actions,  in  which  the 
dit*  sunt,  quibus  domino  damuato  master  of  the  slave,  if  condemned, 
permittitur,  aut  litis  testimationcm  may  either  pay  the  estimated  amount 
sulferre,  aut  hoiniuem  novas  de-  of  damage  done,  or  deliver  up  his 
dere.  slave  in  satisfaction  of  the  injury. 

Gaj.  iv.  75. 

We  now  pass  to  actions  given  to  enforce  obligations  arising 
from  the  delicts  of  persons  atieni  juris.  These  actions,  which 
were  given  against  the  master  of  the  slave,  and,  in  ancient 
times,  against  the  parent  of  the  filiusfamilias,  w-ere  termed 
noxales,  because  the  master  or  parent  could  rid  himself 
of  all  liability,  by  abandoning  the  slave  or  child  committing 
the  delict  to  the  person  injured.  There  was,  however,  no 
distinct  actio  noxaiis.  The  action  brought  on  the  delict 
was  one  furti,  vi  bonorum  raptorum,  &c.,  as  the  case  might 
be,  the  difference  being  that  the  condemnatio  was  alternative, 
either  to  pay  so  much  or  to  abandon  the  slave,  instead  of 
simply  to  pay  so  much. 

If  at  any  time,  either  before  or  after  the  litis  contestatio,  the 
master  abandoned  the  slave,  all  right  of  action  for  damages 
against  him  became  immediately  extinct.  The  actio  noxaiis 
had  thus  a kind  of  resemblance  to  the  actiones  arbitrarice, 
in  which  the  judex  first  ordered  the  defendant  to  make  satis- 
faction, and  then  if  he  did  not  comply,  proceeded  to  condemn 
him. 

1.  Noxa  autem  cat  corpus  quod  1.  Nora  is  the  doer  of  the  wrong- 
nocuit,  id  cut,  servus;  noxia,  ipsum  ful  act,  i.e.  the  slave.  Noxia  is  the 
maleticium,  veluti  furtum,  dam-  act  itself,  that  is,  the  theft,  the 
Bum,  rapina,  injuria.  damage,  the  robbery  with  violence, 

or  injury. 

D.  ix.  I.  1.  1. 


Digitized  by  Google 


LIB.  IV.  TIT.  VIII. 


£57 


2.  Summaautem  rationepermis- 
sum  est  noxte  deditione  defungi; 
namque  erat  iniquum  nequitium 
eorum  ultra  ipsorum  corpora  do- 
minis  damnosam  esse. 


Gai. 

3.  Dominus  noxali  judicio  servi 
sui  nomine  conventus,  servum  ac- 
tori  nox®  dedendo  liberatur  : nec 
minus  perpetuum  ejus  dominium 
a domino  transfertur ; sin  autem 
damnum  ei  cui  deditus  est  eervus 
resarcierit  qu»sita  pecunia,  auxilio 
pnetoris  invito  domino  manumitte- 
tur. 


D.  ix 

4.  Sunt  autem  constitute  nox- 
ales  actiones,  aut  legibus,  aut  edic- 
to  pnetoris : legibus,  veluti  furti 
lege  Dundecim  Tabularum,  damni 
injuri®  lege  Aquilia;  edicto  pr®- 
toris,  veluti  injuriarum  et  vi  bono- 
rum  raptorum. 

Gai. 


2.  It  is  with  great  reason  that  the 
master  is  permitted  to  deliver  up  the 
offending  slave  : for  it  would  be  very 
unjust,  when  a slave  does  a wrong- 
ful act,  to  make  the  master  liable  to 
lose  anything  more  than  the  slave 
himself, 
iv.  75. 

8.  A master  sued  in  a noxal  ac- 
tion on  account  of  his  slave,  clears 
himself  if  he  gives  up  his  slave  to 
the  plaintiff,  and  then  the  property 
in  the  slave  is  thus  transferred  for 
ever ; but,  if  the  slave  can  procure 
money,  and  satisfy  the  master  to 
whom  he  has  been  given  up  for  all 
damage  he  has  sustained,  he  may  be 
manumitted  by  the  intervention  of 
the  pr®tor,  though  against  the  wish 
of  his  new  master. 

. 4.  20. 

4.  Noxal  actions  are  established 
either  by  the  laws,  or  by  the  edict 
of  the  pnetor.  By  the  laws,  as  for 
theft,  by  the  law  of  the  Twelve  Ta- 
bles; for  wrongful  damage,  by  the 
lex  A qvilia ; by  the  pr®tor  s edict, 
as  for  injuries  and  robbery  with 
violence, 
iv.  70. 


These  are  but  examples ; any  delict  whatsoever  committed 
by  a slave  would  furnish  ground  for  an  actio  noxalis. 


5.  Omnis  autem  noxalis  actio 
caput  sequitur : nam  si  servus  tuus 
noxiam  commiserit,  quamdiu  in 
tua  potestate  sit,  tecum  est  actio  ; 
si  in  alterius  potestatem  pervenerit, 
cum  illo  incipit  actio  esse  ; at  si 
manumissua  fuerit,  directo  ipse 
tenetur,  et  extinguitur  nox®  dedi- 
tio.  Ex  diverso  quoque  directa 
actio  noxalis  esse  mcipit  : nam  si 
liber  homo  noxiam  commiserit,  et 
is  servos  tuus  esse  crepe rit  (quod 
quibusdaui  casibus  effici  primo  li- 
bro  tradidimus),  incipit  tecum  esse 
noxalis  actio  qu®  antea  directa 
fuisset. 


Gai. 


5.  Every  noxal  action  follows  the 
delinquent.  The  delicts  committed 
by  vour  slave  are  a ground  of  action 
against  you,  while  the  slave  belongs 
to  you ; if  the  slave  becomes  sub- 
ject to  another,  the  action  must  be 
brought  against  the  new  master : 
but  if  the  slave  is  manumitted,  the 
action  is  brought  directly  against 
him,  and  there  cannot  then  he  any 
giving  up  of  the  slave  in  satisfaction. 
Conversely,  an  action,  which  was  at 
first  direct,  may  afterwards  become 
noxal;  for  if  a freeman  commit  a 
wrongful  act,  and  then  become  your 
slave,  which  may  happen  in  some 
cases,  of  which  we  have  spoken  in 
our  First  Book,  then  the  direct  ac- 
tion against  the  slave  is  changed 
into  a noxal  action  against  you. 
iv.  77. 
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If  the  slave  were  not  in  the  possession  of  his  owner  (do- 
minim),  of  course  the  owner  would  not  be  liable  for  his 
delicts. 

6.  Si  servus  domino  noxiam  6.  If  a slave  commit  a wrongful 

commiserit,  actio  nulla  nascitur : act  against  his  master,  no  action  can 

namque  inter  domintim  et  eum  qui  be  brought ; for  no  obligation  can 
in  potestate  ejusest.  nulla  obliga-  arise  between  a master  and  his  slave; 
tio  nasci  potest;  ideoque  et  si  in  and  if  the  slave  pass  under  the  power 
alienam  potes totem  servus  perve-  of  another  master,  or  is  manumit- 
nerit  aut  manumissus  fuerit,  neque  ted,  no  action  can  be  brought  either 
cum  ipso,  neque  cum  eo  cujus  against  him  or  his  new  master ; 
nunc  in  potestate  sit,  agi  potest,  whence  it  follows,  that,  if  the  slave 
Unde,  si  alienus  servus  noxiam  of  another  should  commit  a wrong- 
tibi  commiserit,  et  is  postea  in  po-  ful  act  against  you,  and  become  your 
testate  tua  esse  ccepent,  intercidit  slave,  the  action  is  extinguished  ; as 
actio,  quia  in  eum  casum  deducts  it  has  become  impossible,  in  the  ac- 
sit,  in  quo  consistere  non  potuit ; tua)  position  of  the  parties.  And 
ideoque  licet  exierit  de  tua  potest-  although  he  subsequently  passes  out. 
ate,  agere  non  potes : quemadmo-  of  your  power,  yet  you  cannot  bring 
dura  si  dominus  in  servum  suum  an  action.  Neither,  if  a master  in- 
aliquid  commiserit,  nec  si  manu-  jures  his  slave  in  any  way,  can  the 
missus  aut  alienatus  fuerit  servus,  slave  after  having  been  alienated  or 
ullam  actionem  contra  doininura  manumitted,  bring  any  action  against 
habere  potest  his  master. 

Gai.  iv.  78. 

The  Proculians  had  thought  that  a master  could,  after  a 
slave  had  passed  out  of  his  power,  bring  an  action  against  the 
slave,  for  anything  done  by  him  whilst  his  slave.  (Gai.  iv. 
78.) 

7.  Sed  veteres  quidem  ha>c  et  in  7.  The  ancients,  indeed,  applied 

tiliisfamilias  masculis  et  feminis  ad- ' the  same  rules  to  children  of  both 
misere.  Nova  autem  hominum  con-  sexes  in  the  power  of  ascendants ; 
versatio  hujusmodi  asperitatem  but  the  feeling  of  later  times  has 
recte  respuendam  esse  existimavit,  rightly  rejected  such  extreme  ri- 
et  ab  usu  emnmuni  hoe  penitus  re-  gour,  and  it  has  therefore  passed 
cessit.  Quis  enim  patiatur  tilium  wholly  into  disuse.  For  who  could 
suum  et  maxima  (iliain  in  noxam  bear  to  deliver  up  as  a forfeiture  a 
alii  dare,  ut  pene  per  corpus  pater  son,  and  still  more  a daughter  P for, 
mftgis  quam  tilius  periclitetur,  cum  in  the  person  of  his  son,  the  father 
in  tiliabus  etiam  pudicitiie  favor  would  suffer  more  than  the  son  him- 
hoc  bene  excluditp  Et  ideo  placuit  self,  and  mere  regard  to  decency  for- 
in  servos  tantummodo  noxales  nc-  bids  such  treatment  of  a daughter, 
tiones  esse  proponendas,  cum  apud  Noxal  actions  have,  therefore,  been 
veteres  legum  commentatores  in-  allowed  to  apply  to  slaves  only;  and 
venimus  siepius  dictum, ipsosfilios-  we  find  it  often  laid  dowu  in  th) 
familias  pro  suis  delictis  posse  con-  older  j urists,  that  an  action  may  be 
veniri.  brought  directly  against  sons  in 

power,  for  their  wrongful  acts. 

Gai.  iv.  75.  77-79  ; D.  ix.  4.  33-35. 

It  is  true  that  the  sous  of  a family  could  be  sued,  but  then 
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the  plaintiff  could  only  recover  up  to  the  amount  of  the  pecu- 
lium ; and,  therefore,  the  old  actio  noxalis  may  have  been  a 
much  more  efficient  remedy,  though  one  which  the  more 
lenient  idea  of  parental  power,  current  in  the  later  days  of 
Roman  law,  would  not  sanction. 


Tit.  IX.  SI  QUADRUPES  PAUPERIEM  FECISSE 
DICATUR. 

Animalium  nomine  quse  ratione  A noxal  action  is  given  by  the  law 
carent,  si  qua  lascivia  aut  fervore  of  the  Twelve  Tables,  when  irra- 
aut  feritate  pauperiem  fecerint,  tional  animals,  through  wantonness, 
noxalis  actio  lege  Duodecim  Tabu-  rage,  or  ferocity,  have  done  any  da- 
larum  prodita  est.  Qua;  animalia,  mage ; but  if  the  animals  are  deli- 
si  noxce  dedantur,  profieiunt  reo  ad  vered  up  in  satisfaction  for  the  da- 
liberationem,  quia  ita  lex  Duodecim  mage  done,  the  owner  is  secured 
Tabularum  scripts  est,  ut  puta,  si  against  any  action ; such  is  the  law 
equus  calcitrosus  calce  percusserit,  of  the  Twelve  Tables;  as,  for  ex- 
eat bos  cornu  pete  re  sol  it  us  petierit.  ample,  if  a kicking  horse  should 
Iltec  autem  actio  in  iis  qua:  contra  kick,  or  an  ox,  apt  to  gore,  should 
naturam  moventur  locum  habet : inflict  an  injury  with  his  horns.  But 

ceterum,  si  genitalis  sit  feritas,  ces-  this  action  can  only  be  brought  in 
sat.  Denique  si  ursus  fugit  a do-  the  case  of  animals  acting  contrary 
mino  et  stc  nocuit,  non  potest  to  their  nature,  for,  when  the  fero- 
quondam  dominus  conveniri,  quia  city  of  a beast  is  innate,  no  action 
desiit  dominus  esse  ubi  fera  eva-  can  be  brought,  so  that,  if  a bear 
sit.  Pauperise  autem  est  dam-  break  loose  from  bis  master,  and 
num  sine  injuria  facientis  datum : mischief  be  done,  the  master  cannot 

nec  enim  potest  animal  injuriam  be  sued  ; for  be  ceased  to  be  the 
fecisse  dici,  quod  sensu  caret  Htec  master  as  soon  as  the  wild  beast  es- 
quod  ad  noxalempertinet actionem,  caped.  The  word  pauperiet  denotes 

a damage  done  without  any  wrong 
intent ; for  an  animal,  void"  of  rea- 
son, cannot  be  said  to  have  had  a 
wrong  intent.  Thus  much  as  to 
noxal  actions. 

1).  ix.  1.  1,  pr.  3,  4.  7. 10. 

Although  in  the  Twelve  Tables  the  word  quadmpes  was 
used,  all  animals  were  held  to  be  included  under  it. 

The  distinction  noticed  in  the  text  is  that  between  an 
animal  with  an  inborn  fierceness  ( genitalis  feritas)  and  one 
with  a confirmed  vicious  habit  ( calcitrosus , petere  solitus). 
The  owner  of  the  latter  only  was  liable  to  the  actio  noxalis 
given  by  the  Twelve  Tables. 

If  an  animal  fierce  by  nature  did  any  damage  while  in  the 
keeping  of  any  one,  his  keeper  would  be  liable  to  an  actio 
utilis,  though  not  to  the  direct  actio  noxalis  given  by  the 
law  of  the  Twelve  Tables.  (See  next  paragraph.) 
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1.  Ceterum  sciendum  est  aedili- 
tio  edicto  prohiberi  nos  canem,  ver- 
rem,  aprum,  ursum,  leonem,  ibi 
habere  qua  vulgo  iter  lit ; et  si  ad- 
versus  pa  factum  erit,  et  nocitum 
libero  homini  esse  dicetur,  quod 
bomim  et  aequum  judici  videtur, 
tanti  dominus  condemnetur ; cete- 
rarum  rcnim,  quanti  damnum  da- 
tum sit  dupli.  Preeter  has  autem 
aedilitias  actiones,  et  do  pauperie 
locum  habebit ; numquam  enim 
actiones,  pnesertim  pa-nales,  de  ea- 
dem  re  concurrentes  alia  aliam  cou- 
sumit. 


D.  ix.  4.  2.  1 ; D.  xxi.  1.  40.  1 ; 


1.  it  must  be  observed,  that  the 
edict  of  the  aedile  forbids  any  man 
to  keep  a dog,  a boar,  a bear,  or  a 
lion,  where  there  is  a public  road ; 
and,  if  this  prohibition  be  disobeyed, 
and  any  freeman  receive  hurt,  the 
master  of  the  beast  may  be  con- 
demned at  the  discretion  of  the 
j udge ; and,  in  case  of  dam  Age  to 
anything  else,  the  condemnation 
must  be  in  double  the  amount  of 
damage  done.  Besides  the  sedilitian 
action,  the  action  dr  pauperie  may 
also  be  brought  against  the  same 
person ; for  when  different  actions, 
especially  penal  actions,  may  be 
each  brought  on  account  of  the 
same  thing,  the  employment  of  one 
does  not  prevent  the  employment  of 
another. 

D.  xxi.  1.  41,  42;  D.  xliv.  7.  60. 


Tit.  X.  DE  IIS  PER  QUOS  AGERE  POSSUMUS. 


Nunc  adntonendi  snmus  agere 
posse  quemlibet  hominem  aut  suo 
nomine,  aut  alieno : alieno  veluti 
procuratorio,  tutorio,  curatorio ; 
cum  olim  in  usu  fuisset  nlterius 
nomine  agere  non  posse,  nisi  pro 
populo,  pro  libertate,  pro  tutela. 
Prmterea  lege  Hostilia  permissum 
est  furti  agere  eorum  nomine  qui 
apud  hostes  essent,  autreipubliciB 
causa  abessent,  quive  in  eorum  cu- 
jus  tutela  essent.  Etquia  hoc  non 
minimum  incommoditatein  habebat, 
quod  alieno  nomine  neque  agere 
neque  exeipere  actionem  licebat, 
co'perunt  homines  per  procuratores 
litigare  ; nam  et  morbus  et  ictas  et 
necessaria  peregrinatio,  itemque 
alite  multic  cans®  slope  impedi- 
mento  sunt  quominus  rein  suam 
exequi  possiut. 


tVe  must  now  remark,  that  aper- 
snn  may  conduct  an  action  either  in 
his  own  name,  or  in  that  of  another, 
as,  for  instance,  if  he  is  a procurator, 
a tutor,  or  a curator;  but  anciently, 
custom  forbad  one  person  conduct- 
ing an  action  in  the  name  of  another, 
unless  for  the  people,  for  freedom,  or 
for  a pupil.  The  lex  Hostilia  after- 
wards permitted  an  actio  furti  to  be 
brought  in  the  names  of  those  who 
were  prisoners  in  the  hands  of  an 
enemy,  of  persons  absent  in  the  ser- 
vice of  the  state,  or  under  the  care 
of  tutors.  But,  as  it  was  found  to 
be  exceedingly  inconvenient,  that 
one  man  should  be  prohibited  from 
bringing  or  defending  an  action  in 
the  name  of  another,  it  bv  degrees 
became  a practice  to  sue  by  procu- 
rators. For  ill-health,  old  age,  un- 
avoidable joumevs,  and  many  other 
causes,  continually  prevent  mankind 
from  being  able  to  attend  personally 
to  their  own  affairs. 


Gai.  iv.  82;  D.  1.  17.  123;  D.  iii.  3. 1.  2. 

The  old  principle  of  Roman  law  was,  that  no  one  could 
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represent  another,  and  with  the  exceptions  noticed  in  the  text 
this  principle  was  rigorously  observed  during  the  period  of 
the  actions  of  law. 

By  agere  pro  populo  was  meant  bringing  an  actio  popularis 
{earn  popularem  actionem  dicimns  < /ace  mum  jus  populi 
tuetur,  I),  xlvii.  23.  1);  by  agere  pro  iibeiiate,  was  meant 
becoming  assertor  libertatis  for  a slave ; and  by  age  re  pro 
tutela,  bringing  an  action  on  behalf  of  a pupil. 

Under  the  system  of  formula,  the  first  step  towards  break- 
ing through  the  old  rule  was  the  permitting  a coguitor  to  be 
appointed.  A coguitor  was  a person  who  was  appointed  by 
one  of  the  parties  to  a suit  to  conduct  it  for  him.  The  coguitor 
himself  was  not  necessarily  present  when  he  was  appointed, 
but  it  was  necessary  that  the  appointment  should  be  made 
before  the  magistrate,  in  presence  of  the  adversary,  and  by  a 
certain  form  of  words.  For  instance,  a plaintiff  speaking 
generally  of  his  action  would  say,  ‘ Quod  ego  tecum  agere 
volo,  in  earn  rem  Lucium  Titium  cognitorem  do.'  Other 
forms,  adapted  to  other  cases,  are  given  in  Gaius  (iv.  83). 

The  next  step  was  to  permit  a procurator  appointed  by  a 
mandate  to  conduct  a suit,  hut  he  did  so  in  his  own  name,  for 
it  was  not  till  a late  period  of  Roman  law  that  a procurator 
could  expressly  represent  his  principal.  He  had  accordingly 
to  give  security  ratam  rem  dominum  habiturum,  that  his 
principal  would  ratify  what  he  did.  When  a coguitor  or  pro- 
curator appeared  instead  of  the  real  party  to  the  suit,  the 
intent io  of  the  formula  was  left  as  it  would  have  been  if  the 
party  himself  had  appeared,  as,  for  instance,  Si  pa/ret  Nunie- 
rium  Negidiurn  Publio  Mario  sestertimn  X.  millia  dare 
oportere,  and  then  in  the  condemnatio  the  name  of  the 
a ignitor  was  substituted,  judex  Numerium  Negidiurn  Lucio 
Titio  sestertium  X.  millia  condemna.  (Gai.  iv.  86, 87.) 

In  the  time  of  Justinian  a procurator,  however  appointed, 
and  even  the  negotionnn  gestor,  if  he  procured  a subsequent 
ratification  from  his  principal,  could  in  every  way  represent  the 
principal.  The  procurator  need  not  give  any  security,  provided 
that,  if  his  principal  were  absent,  he  could  satisfactorily  show 
that  he  had  authority  to  act  for  him.  The  negotiomm  gestor, 
generally  in  such  a case  called  defensor,  because  he  would  sel- 
dom take  the  responsibility  on  himself,  except  when  the  person 
for  whom  he  appeared  was  the  attacked  party,  had  to  give 
security  ratam  rem  dominum  habitu ru  m,  or  judicatum  sold. 

1.  Procurator  neque  certi*  verbis,  1.  A procurator  is  appointed  with- 

neque  pnesente  adversario,  immo  out  any  particular  form  of  words, 
plerumque  ignorante  eo  couatitui-  nor  is  the  presence  of  the  adverse 
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tur  ; cuicumque  enim  permiseria  party  required ; indeed,  it  is  gene- 
rein  tuara  agere  aut  delendere,  is  rally  done  without  his  knowledge, 
procurator  intelligitur.  For  any  one  is  considered  to  be  your 

procurator  who  is  employed  to  bring 
or  to  defend  an  action  for  you. 

Gai.  iv.  84;  D.  iii.  3.  1.  1.  3. 

2.  Tutores  et  curatores  quemnd-  2.  IIow  tutors  and  curators  are 
modum  constituuntur,  primo  libro  appointed  has  been  already  explained 
expositum  est.  in  the  First  llook. 

Gai.  iv.  85. 

If  the  tutor,  in  appearing  for  the  pupil,  had  merely  dis- 
charged a duty  forced  upon  him,  the  actio  judicati  (i.  e.  the 
action  brought  to  enforce  the  sentence)  was  given  to  or  against 
the  pupil.  If  the  tutor  chose  to  appear  for  the  pupil  wheu 
he  need  have  done  nothing  more  than  authorize  the  pupil  to 
appear  himself,  the  actio  judicati  was  given  to  or  against  the 
tutor.  The  case  was  the  same  as  regards  the  curators  of 
persons  under  the  age  of  25. 

Tit.  XI.  DE  SATISDATIONIBUS. 

Patisdationum  modus  alius  anti-  One  system  of  taking  securities 
quitati  placuit,  alium  novitns  per  prevailed  in  ancient  times;  custom 
1 1 sum  amplexa  eat.  ( Him  enim,  si  has  introduced  another  in  modem 
in  rem  agebatur,  eatisdare  possessor  times.  Formerly,  in  a real  action, 
compellebatur,  ut  si  victus  esset,  the  possessor  was  compelled  to  give 
nec  rem  ip3am  restitueret  nee  litis  security,  so  that  if  he  lost  his  cause, 
sestimationem  ejus,  potestas  esset  and  did  not  either  restore  the  thing 
petitori  aut  cum  eoagendi,  aut  cum  itself,  or  pay  the  estimated  value  of 
tidejussoribus  ejus : quie  satisdatio  it,  the  plaintiff  might  either  sue  him 
appellatur  judicature  solvi.  Undo  or  his  fidejussors  ; this  species  of  se- 
autem  sic  appellatur,  facile  est  in-  curity  is  termed  judiaUtnn  fold,  nor 
tellipere  ; namque  stipulator  rjuis  is  it  difficult  to  understand  why  it  is 
ut  solvatur  sibi  quod  fuerit  judica-  so  called.  For  the  plaintiff  used  to 
turn.  Multo  magis  is  qui  in  rem  stipulate  that  what  was  adjudged  to 
actioneconveniebatur,  satisdare  co-  him  should  be  paid,  and  with  still 
gebatur,  si  alieno  nomine  judicium  greater  reason  was  a person  sued  in 
accipiebat.  Ipse  autem  qui  in  rem  a real  action  obliged  to  give  security 
agebat,  si  suo  nomine  petebat,  sa-  if  he  was  defendant  in  the  name  of 
tisdare  non  cogebatur,  procurator  another.  A plaintiff  in  a real  action 
vero,  si  in  rem  agebat,  satisdare  suing  in  his  own  name,  was  not 
jubebatur  retain  rem  dominum  obliged  to  give  security  ; but  a pro- 
habiturum  : periculum  enim  erat  curator  had  to  give  securitv  that  his 
ne  iterum  dominus  de  eadem  re  acts  would  be  ratified  by  the  person 
experiretur.  Tutores  et  curatores,  for  whom  he  acted ; for  there  was  a 
codem  modo  quo  et  ppocuratores,  danger  lest  the  person  should  bring 
satisdare  debere  verba  edicti  facie-  a fresh  action  for  the  same  thing, 
bant:  sed  aliquando  his  agentibus  By  the  words  of  the  edict,  tutors  and 
< satisdatio  reuiittebatur.  Iliec  ita  curators  were  bound  to  give  secu- 

erant,  si  in  rem  agebatur.  ritv,  as  well  as  procurators,  but  it 

was  sometimes  dispensed  with  when 
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they  were  the  plaintiffs.  Such  was 
the  practice  with  regard  to  real  ac- 
tions. 

Gai.  iv.  89.  91.  90.  98-100 ; D.  xlvi.  7.  fl. 

Judicatumsot vi stipulatio  tree clausulas in  union collatas 
hnbet;  de  re  judicata,  de  re  defendenda , de  dolo  malo.  (D. 
xlvi.  7.  6.)  There  were  three  objects  secured  bv  the  cautio 
judicatum  sold ; the  surety  promised  ( 1 ),  that  the  litis  cesti- 
rruitio,the  amount  of  what  was  adjudged  bythe  sentence,  should 
be  paid  if  the  defendant  should  be  condemned  and  should  not 
give  back  the  thing ; (2),  that  the  defendant  should  appear  to 
receive  the  sentence  of  the  judge ; (3).  that  the  defendant 
should  use  no  dolus  mains,  should  not,  for  instance,  give  back 
the  thing,  but  give  it  in  a state  deteriorated  by  his  fault.  The 
object  of  the  defendant,  as  well  as  the  sureties,  binding  himself 
for  the  litis  cestimatio  {aid  cum  eo  agendi,  says  the  text,  aid 
cum,  fidejussoribus),  was  to  give  the  plaintiff  his  choice 
between  an  action  ex  stipulatu,  which  was  often  preferred, 
or  one  ex  judicato,  i.  e.  upon,  or  to  enforce,  the  sentence. 
The  object  of  making  the  defendant  directly  liable,  by  a sti- 
pulation, if  he  did  not  appear  to  defend  the  action,  was  to 
avoid  having  recourse  to  the  less  direct  mode  in  which  the 
disobedience  of  the  defendant  to  obey  the  magistrate's  sum- 
mons was  made  to  benefit  the  plaintiff. 

Satistlare possessor  compellebatur.  If  the  possessor  would 
not  give  the  cautio  judiccdum  sold,  the  possession,  by  means 
of  an  interdict  (see  Tit.  15.  3),  was  transferred  to  the  plaintiff, 
if  he  were  willing  to  give  the  security  which  his  adversary 
refused  to  give. 

Litis  cestimatio.  Lis  here  signifies  the  subject  of  the  suit. 

Multo  magis  si  alieno  nomine.  This  applied  to  the  pro- 
curator in  the  days  when  he  did  not  really  represent  the  prin- 
cipal. The  cognitor  never  gave  security.  The  person  really 
interested  in  the  action  was  called  dominus  litis  ; when  the 
procurator  did  not  represent  him,  but  came  forward  as  if  he 
were  the  dominus  litis,  it  was  necessary  to  guard  against  the 
real  dominus  litis  bringing  another  action. 

Tutors  had  probably  to  give  security  in  all  cases  where 
they  were  the  party  defendant. 

1.  Si  rero  in  personam,  ab  actons  1 . In  personal  actions,  on  the  part 
quidem  parte  eadem  obtinebant,  of  the  plaintiff,  the  same  rules  as  to 
qua;  diximus  in  actione  qua  in  rem  giving  security  were  observed  as  in 
agitur.  Ab  ejus  vero  parte  cum  real  actions.  As  to  the  defendant,  if 
quo  agitur,  si  quidem  alieno  nomine  he  appeared  in  the  nnme  of  another, 
aliquia  interveuiret,  omnimodo  sa-  he  was  obliged  to  give  security,  for 
tisdaret,  quia  nemo  defensor  in  no  one  was  considered  a competent 
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aliens  re  sine  satisdatione  idoneus  defendant  in  behalf  of  another  unless 
ei-se  creditur.  Quod  si  proprio  no-  he  (rave  security ; but  any  one  who 
mine  aliquis  judicium  accipiebat  in  defended  a personal  action  in  bia 
personam,  judicatum  solvi  satisdare  own  name  was  not  compelled  to  give 
non  cogebatur.  the  security  judicalum  soft*. 

GaI.  iv.  100-102. 


If  the  defendant  was  a cognitor,  the  dominus  litis  gave 
security  for  him.  ( Vat.  Fragm.  317.) 


2.  Sed  htec  hodie  aliter  obser- 
vatitur:  sive  enim  quis  in  rent  ac- 
tions convenitur  sive  in  personam 
suo  nomine,  nullam  satisdationem 
pro  litis  icstimatione  dare  compel- 
litur, sed  pro  sua  tantum  persona, 
quod  in  juaicio  permanent  usque  ad 
terminum  litis;  veicoiumittitursme 
promissioni  cum  jurejurando,  quam 
juratoriam  cautionein  vocant;  vel 
nudam  promissionera  vel  sntisda- 
tionem  pro  qualitate  persoute  sum 
dare  compellitur. 


2.  At  present  a different  practice 
prevails.  A defendant  who  is  sued 
in  his  own  name,  either  in  a real  or 
personal  action,  is  not  forced  to  give 
security  for  the  payment  of  the  esti- 
mated value  of  the  thing  sued  for, 
but  only  for  his  own  person,  that  is, 
that  he  will  remain  and  abide  the 
judgment  until  the  end  of  the  suit. 
For  this  security  recourse  may  be 
had  to  the  promise  on  oath  of  the 
party,  when  the  security  is  called  a 
void  to  jurat  ‘rria , or  to  his  simple  pro- 
mise without  oath,  or  to  a satindatio, 
according  to  the  quality  of  the  per- 
son. 


C.  xii.  1.  17. 


In  judicio  peo'maneat.  An  earlier  writer  would  have  said 
in  jure,  as  the  cautio  whs  given  when  the  parties  were  before 
the  praetor  that  the  defendant  would  go  before  the  jude-r. 
But  in  Justinian’s  time  the  distinction  of  in  jure  and  in 
judicio  was  done  away. 

We  gather  from  the  text,  that  whereas  under  the  old  law 
the  defendant  would  have  had  to  give  security  both  for  the 
payment  of  the  amount  at  which  the  subject-matter  of  the 
action  was  valued,  and  that  he  would  appear  to  defend  himself 
(pro  re  defendendu,  or,  as  here,  in  judicio  permanent), 
under  Justinian's  legislation  he  did  not  engage  at  all  for  the 
former,  and  for  the  latter  he  did  not  necessarily  give  the 
security  of  a fidejussor,  but  if  a vir  illustris,  only  pledged  him- 
self by  oath,  or  even  by  a simple  promise.  (C.  xii.  1.  17.) 


3.  Sin  nutem  per  procurntorem 
lis  vel  infertur  vel  suscipitur,  in 
net.  >ris  quiiiem  persona,  si  non  man- 
datum  actis  insinuatum  est,  vel 
priesens  dominus  litis  in  judicio 
piMcuratoris  sui  personam  eonfirm- 
averit,  ratam  rein  dominum  habi- 
turum  satisdationem  procurator 
dure  compellitur:  eodern  observon- 


3.  But,  where  a suit  is  commenced 
or  defended  by  a procurator,  if  the 
procurator  of'  the  plaintiff  does  not 
either  register  a mandate  of  appoint- 
ment, or  if  the  person  who  really 
brings  tile  action  does  not  himself 
appear  before  the  judge  to  confirm 
the  appointment  of  the  procurator, 
then  theprocuratorhimself  is  obliged 
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do,  et  si  tutor  vel  curator  vel  alise 
tales  person*  qu®  alienarum  rerum 
gubernationem  receperunt,  litem 
quibusdam  per  alium  inferunt. 


4.  Si  vero  aliquis  convenitur,  si 
quidein  prresens  procuratorem  dare 
paratus  est,  potest  vel  ipse  in  judi- 
cium venire,  et  sui  procurators 
personam  per  judicatum  solvi  satis- 
dationis  solemnea  stipulationes  fir- 
mare,  vel  extra  judicium  satisda- 
tionem  exponere,  per  quam  ipse  sui 
procurator®  fidejussor  existat  pro 
omnibus  judicatum  solvi  satisda- 
tionisclausulis:  ubi  etde  hypotbeca 
suarum  rerum  convenire  compelli- 
tur,  sive  in  judicio  promiserit,  sive 
extra  judicium  caverit,  ut  tarn  ipse 
quam  beredes  ejus  obligentur;  alia 
insuper  cautela  vel  satisdatione 
propter  personam  ipsius  exponenda, 
quod  tempore  sententi®  recitandie 
in  judicio  invenietur,  vel  si  non 
vencrit  omnia  dabit  fidejussor  qu® 
condenmatione  continenlur,  nisi 
fuerit  provocatum. 


to  give  security,  that  the  person  for 
whom  he  acts  will  ratify  his  pro- 
ceedings. The  same  rule  applies 
also  if  a tutor,  curator,  or  any  other 
person,  who  has  undertaken  to  ma- 
nage the  affairs  of  another,  brings  an 
action  through  a third  party. 

4.  As  to  the  defendant,  if  he  ap- 
pears and  wishes  to  appoint  a pro- 
curator, he  may  either  himself  come 
before  the  judge,  and  there  confirm 
the  appearance  of  the  procurator,  by 
giving  with  a solemn  stipulation  the 
caution  called  judicatum  so! vi,  or  he 
may  give  such  a security  elsewhere, 
and  become  himself  tile  fidejussor 
of  his  own  procurator,  as  to  each 
clause  of  the  caution  judicatum  solvi, 
and  he  is  then  compelled  to  subject 
all  his  property  to  a hi/potlicca,  whe- 
ther he  promises  before  the  judge  or 
not,  and  this  obligation  binds  not 
only  himself  but  bis  heirs.  He  must 
also  give  a further  caution  that  he 
will  himself  appear  at  the  time  when 
judgment  is  given,  or  if  he  fails  to 
do  so,  his  fidejussor  will  be  obliged 
to  pay  all  that  is  fixed  to  be  paid  by 
the  sentence,  unless  the  decision  be 
appealed  against. 


For  the  clausulie  of  the  cautio  judicatum  solvi,  see  note 
on  the  introductory  paragraph  of  this  Title. 

Alia  insuper  cautela.  This  was  to  insure  that  the  actio 
judicati  should  be  given  against  the  real  dominus  litis. 


5.  Si  vero  reus  prtesto  ex  qua- 
cumque  causa  non  fuerit,  et  alius 
velit  defensionem  ejus  subire,  nulla 
differentia  inter  actiones  in  retu  vel 
in  personam  introducenda,  potest 
hoc  facere,  ita  tamen  ut  satisda- 
tionem  judicatum  solvi  pro  litis 
scstimatione  prtestet ; nemo  enim 
secundum  veterem  regulam  (ut  jam 
dictum  est)  alien®  rei  sine  satisda- 
tione defensor  idoneus  intelligitur. 

0.  Qute  omnia  apertins  et  per- 
fectissime  a quotidiano  judiciorum 
usu  in  ipsis  rerum  documentis  ap- 
parent. 

7.  Quam  formant  non  solum  in 
hac  regia  urbe,  sed  eliam  in  omni- 


5.  But  if,  from  any  cause,  a de- 
fendant does  not  appear,  and  another 
person  is  willing  to  delend  the  ac- 
tion lor  him,  he  may  do  so  (nor  does 
it  make  any  difference  whether  the 
action  is  real  or  personal),  but  he 
must  give  securi  t v judicatum  solvi  to 
the  amount  of  what  is  at  stake;  for, 
according  to  the  old  rule  of  law  we 
have  just  mentioned,  no  one  can  be 
defendant  for  another  without  giving 
security. 

(3.  All  this  will  be  learnt  more 
easily  and  fully  by  attending  the 
sittings  of  judges,  and  by  the  teach- 
ing of  actual  practice. 

7.  We  order  that  these  rules  shall 
be  observed  not  only  in  this  our 
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bus  nontris  provinces,  et  si  propter 
imperitiam  forte  aliter  celebraban- 
tur,  obtinere  censemus ; cum  ne- 
ct-sse  est  omnes  pro  vinci  as  caput 
omnium  nostrarum  civitatum,  id 
eat,  banc  regiam  urbem  ej usque 
observantiam  sequi. 


royal  city,  but  also  in  all  our  pro- 
vinces, ailtbouph  other  usages  may 
be  now  adopted  there  through  igno- 
rance ; for  it  is  necessary  that  all  the 
provinces  should  conform  to  the 
practice  of  our  royal  city,  the  capital 
of  our  whole  empire. 


Tit.  XII.  DE  PERPETUIS  ET  TEMPORALIBL’S 
ACTIONIBUS,  ET  QU/E  AD  HEREDES  ET  IN 
HEREDES  TRANSEUNT. 

Hoc  loco  admonendi  sumua,  eas  We  ought  here  to  observe  that 
quidem  actiones  quae  ex  lege  sena-  the  actions  derived  from  the  law, 
tusve  cocsulto  sive  ex  sacris  con-  from  a senatus-consultum,  or  from 
atitutionibus  proticiecuntur,  perpe-  imperial  constitutions,  could  for- 
tuo  solere  antiquitus  competere,  merly  be  exercised  at  any  length  of 
donee  saerse  constitutiones  tarn  in  time,  however  great ; until  imperial 
rein  quam  in  personam  actionibus  constitutions  assigned  fixed  limits 
certos  tines  dederunt;  eas  veroqure  both  to  real  and  to  personal  actions, 
ex  propria  pnetorn  jurisdictions  Of  the  actions  derived  from  the  ju- 
pendeut,  plerumque  intrn  annum  risdiction  of  the  prreior,  the  greater 
vivere : nam  et  ipsius  prretoris  in-  part  only  last  during  one  year,  for 
tra  annum  erat  imperium.  Ali-  this  was  the  limit  of  the  prretor's 
quando  tamen  et  in  perpetuum  ex-  authority.  Sometimes,  however, 
tenduntur,  id  est,  usque  ad  finem  these  actions  are  perpetual,  that  is, 
ex  constitutionibus  introductum  : last  until  the  time  fixed  by  the  con- 
quales  sunt  ere  quas  bonorum  pos-  stitutions  ; such  are  those  given  to 
sessori,  eeterisque  qui  heredis  loco  the  bonorum  possessor  and  to  others 
sunt,  accommodate  Furti  quoque  standing  in  the  place  of  the  heir, 
manifest!  actio,  quamvis  ex  ipsius  The  action  furti  manifest i,  also, 
pnetoris  j urisdictione  proficiscRtur,  though  proceeding  from  the  juris- 
tamen  perpetuo  datur ; absurdum  diction  of  the  prretor,  is  yet  perpe- 
enim  esse  existimavit  anuo  earn  tual,  for  it  seemed  absurd  to  limit 
terminari.  its  duration  to  a year. 

Gil.  iv.  110,  111. 

This  Title  gives  ns  two  more  divisions  of  actions,  making  an 
eighth  and  a ninth,  viz.  actions  perpetual  and  temporary,  and 
actions  transmissible  and  not  transmissible  to  and  against  heirs. 

Although  the  duration  of  the  pnetor’s  authority  may  have 
suggested  the  particular  length  of  time  during  which  actiones 
temporales  could  be  brought,  we  must  not  suppose  that  they 
had  to  be  either  brought  or  concluded  while  the  same  person 
was  pnetor  during  whose  tenure  of  office  the  right  to  bring 
them  first  accrued.  As  an  exception  to  the  rule  that  praetorian 
actions  lasted  only  for  a year,  we  have  mentioned  in  the  Text 
the  actio  furti  manifesti,  which  was  perpetual  because  it  was 
really  derived  from  the  Twelve  Tables,  the  pixetor  having  only 
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substituted  a pecuniary  for  a capital  penalty.  (Gai.  iv.  111.) 
Also,  almost  all  praetorian  actions,  the  object  of  which  was  to 
establish  a right  to  a particular  thing  ( actiones  rei  persecu- 
torice\  were  perpetual.  (D.  xliv.  7.  35.) 

In  a.d.  424,  Theodosius  II.  enacted  that,  as  a general  rule, 
actions,  real  or  personal,  should  not  be  brought  after  a lapse  of 
thirty  years.  (C.  vii.  39.  3.)  Subsequently  the  time  was,  in 
the  case  of  some  actions,  ah  in  that  of  an  actio  hypothecaria, 
when  the  thing  hypothecated  remained  in  the  hands  of  the 
debtor,  extended  to  forty  years.  (C.  vii.  39.  71.)  The  term 
perpetua,  however,  still  continued  to  be  applied  to  these 
actions,  though,  properly  speaking,  in  the  time  of  Justinian  it 
meant  nothing  more  than  an  action  which  could  be  brought 
within  thirty  or  forty  years,  as  opposed  to  those  which  could 
only  be  brought  within  a shorter  period.  The  effect  of  the 
lapse  of  time,  in  cases  where  actions  could  only  be  brought 
within  thirty  or  forty  years,  was,  it  may  be  observed,  to  bar 
the  action,  not,  as  in  the  case  of  prescription  by  the  lapse  of 
ten  or  twenty  years  under  the  legislation  of  Justiniau  (see 
Bk.  ii.  Tit.  6),  to  transfer  the  property. 


1.  Non  omnes  autem  actiones 
quae  in  aliquera  aut  ip9o  jure  com- 
etunt  aut  a prsetore  dantur,  et  in 
eredem  sequc  competent  aut  dari 
solent:  est  enim  eertissima  juris 
regula,  ex  maleticiis  peenales  ac- 
tiones in  heredein  rei  non  compe- 
tere,  veluti  furti,  vi  bonorum  r.cp- 
torum,  injuriarum,  damni  injuring; 
sei  heredibus  hujusmodi  actiones 
competunt,necdeuegantur,excepia 
injuriarum  actione,  et  si  qua  alia 
similis  iuvcniatur.  Aliquando  ta- 
men  etiain  ex  contractu  actio  con- 
tra heredem  non  competit,  cum 
testator  dolose  versatus  sit,  et  ad 
heredem  ejus  nihil  ex  eo  dolo  per- 
venerit  l’oenales  autem  actiones 
quae  supra  dixinms.  su  ah  ipsis  prin- 
cipalibus  per. ■ends  t'uerint  contes- 
ts!®, et  heredibus  dantur,  et  contra 
heredes  trauseunt. 


1 . It  is  not  all  the  actions  allowed 
against  any  one  by  the  law,  or  given 
by  the  pnetor,  that  will  equally  be 
allowed  or  given  against  his  heir. 
For  it  is  a fixed  rule  of  law,  that 
actions  arising  from  delicts  are  not 
allowed  against  the  heir  of  the  de- 
linquent, as,  for  instance,  the  actions 
furti,  vi  Itonnrum  rapUtrum,  injuria- 
rum,  damni  injuries.  These  actions 
are,  however,  given  to  heirs,  with 
the  exception  of  the  action  injuri- 
arum, ana  others  that  may  resemble 
it  Sometimes  an  action,  arising 
from  a contract,  is  not  allowed 
against  an  heir ; for  instance,  the 
action  given  airainst  any  one  for 
wilful  wrong  committed  by  him,  is 
not  allowed  against  the  heir  under 
his  testament  But  penal  actions, 
such  as  those  of  which  we  have  just 
spoken  from  the  moment  of  the  liti* 
contest  alio,  pass  both  to  and  against 
the  heirs  to  the  parties. 


Gai.  iv.  112,  113;  D.  iv.  3.  17.  1 ; D.  xliv.  7.  20.  68. 

Aliquando  ex  contractu  actio  contra  heredem,  non  compet'd. 
This  is  taken  from  Gai  us,  who  means  it  to  apply  to  the  heirs  of 
adelipulatores , sponsores,  and  fidepromissores ; for  their  heirs 
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were  not  bound  ; but  it  is  difficult  to  say  to  what  it  could  apply 
in  the  time  of  Justinian.  It  would  also  be  supposed,  from  the 
text,  that  an  action  making  a testator  responsible  for  ilolus 
malus  did  not  ordinarily  pass  against  his  heirs,  if  his  heirs 
were  not  benefited  by  the  wrong  he  had  committed ; but  there 
was  only  one  case  in  which  the  action  did  not  pass  against  his 
heirs  whether  they  had  benefited  by  the  dolus  malus  or  not, 
namely,  the  action  in  duplum  against  a person  who  had  been 
guilty  of  dolus  malus  with  regard  to  a deposit  placed  in  his 
custody  under  the  pressure  of  an  accidental  misfortune  (see 
Tit.  6.  23) ; and  even  in  this  case  an  actio  in  simplum  passed 
against  the  heirs.  (D.  xvi.  3.  18.)  The  whole  of  the  passage 
in  the  text  seems  inaccurate. 


2.  It  remains  that  we  should  re- 
mark, that  if,  before  the  sentence, 
the  defendant  satisfies  the  plaint itl, 
the  judge  ought  to  absolve  the  de- 
fendant, although,  from  the  time  of 
the  action  being  commenced  before 
the  magistrate,  it  was  evident  tho 
defendant  would  be  condemned.  It 
is  in  this  sense  that  in  former  times 
it  was  commonly  said  that  in  all 
actions  the  defendant  might  be  ab- 
solved. 

Gai.  iv.  114. 

The  Proculians,  we  may  suppose  from  what  Gaius  tells  us 
(iv.  114),  had  maintained  that,  as  the  question  on  which  the 
condemnation  depended  was  whether  a certain  fact  did  or  did 
not  exist  at  the  time  when  the  action  was  given,  the  judge 
could  not  avoid  condemning  the  defendant,  if  the  defendant 
was  at  that  time  in  a position  to  be  condemned.  The  contrary 
opinion  of  the  Sabinians  is  here  confirmed  by  Justinian. 


2.  Superest  ut  admoneamus, 
quod,  si  ante  rein  judicatam  is  cum 
quo  actum  est  satisfaciat  actori, 
officio  judicis  eonvenit  eum  absol- 
vere,  heet  judicii  accipiendi  tem- 
pore in  ea  causa  fuisset,  ut  dam- 
nari  debeat : et  hoc  est  quod  ante 
vulgo  dicebatur,  omnia  judicia  ab- 
solutoria  esse. 


Tit.  XIII.  DE  EXCEPTIONIBUS. 

Sequiturutdeeicceptionibusdis-  It  now  follows  that  we  should 
piciamus.  Comparatm  autem  sunt  speak  of  exceptions.  They  have  been 
exceptiones  defendendorum  eorum  introduced  as  a means  of  defence  for 
gratia  cum  quibus  agitur : siepe  those  against  whom  the  action  is 
enim  accidit,  ut  licet  ipsa  persecu-  brought.  For  it  often  happens  that 
tio  qua  actor  experitur  justa  sit,  the  action  of  the  plaintiff,  although 
tamen  iniquasit  adversuseum  cum  in  itself  justly  brought,  ia  yet  un- 
quo  agitur.  just  with  respect  to  the  person 

against  whom  it  is  brought. 

Gai.  iv.  11C,  110. 

Exceptions  belonged  properly  to  the  system  of  formulae 
only.  Under  that  system  the  prietor  or  other  magistrate  who 
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pronounced  on  the  right,  qui  jue  dicebat,  decided  whether,  on 
the  statement  of  facts,  the  plaintiff  had  a right  to  an  action. 
If  he  had,  the  parties  were  sent  to  the  judge.  Rut  though  the 
plaintiff  might  have  a right  to  an  action,  the  defendant  might 
have  some  ground  to  urge  why,  in  the  particular  instance,  the 
action  should  be  defeated.  He  stated  these  grounds  to  the 
praetor,  and  the  statement  was  incorporated  in  the  formula  sent 
to  the  judge,  and  was  called  the  exceptio;  it  excepted,  or  took 
away  from  the  power  of  the  action.  (See  Introd.  sec.  104.) 
The  judge  was  bound  by  the  instructions  he  received  in  the 
intentio.  He  could  take  notice  of  no  reason  urged  by  the 
defendant  why  the  action  should  fail,  if  the  only  question  sub- 
mitted to  him  by  the  praetor  was  whether  the  plaintiff  had  a 
good  ground  of  action.  It  was  necessary  that  the  praetor 
should  also  expressly  instruct  him  to  inquire  whether  the 
action,  however  well  grounded,  ought  not  to  be  defeated. 

For  instance,  supposing  an  action  was  brought  on  astipula- 
tion, the  formula  would  run  Si  paret  Nuraerium  Xeyidium 
Aulo  Ayerio  sestevtium  X.  millia  dare  oportere.  The  only 
question  which  the  judex  could  have  to  decide  would  be,  was 
the  stipulation  made  or  not  ? If  it  was,  the  right  of  the  plain- 
tiff to  have  a sentence  in  his  favour  was  indisputable.  But 
supposing  the  prietor  went  on  to  add  an  exception,  and  say 
Si  in  ea  re  nihil  dolo  malo  Auli  Ayerii  factum  sit  neque 
fiat,  then  a further  inquiry  would  have  to  be  made  ; was  there 
any  fraud  on  the  part  of  the  creditor  which  made  it  unjust 
that  he  should  recover  in  the  action  ? 

The  defendant,  in  making  an  exception,  was  not  supposed 
to  admit  the  truth  of  the  plaintiff’s  statement.  (D.  xliv.  1.9.) 
The  plaintiff  had  first  to  prove  his  intentio,  and  unless  he  did 
so  the  action  failed.  Supposing  he  proved  it  to  the  satisfaction 
of  the  judex,  it  was  then  for  the  defendant  to  prove  his  ex- 
ception. He  affirmed  the  facts  on  which  the  exception  rested, 
and  he  must  prove  them ; he  was  in  his  turn  the  attacking 
party  ; Rem  in  exceptione  actor  est.  (D.  xliv.  1.  1.) 

There  was,  however,  a class  of  actions,  viz.  those  bonce  fidei, 
in  which,  as  we  have  already  said  (see  Tit.  6.  31),  exceptions 
were  never  used  ; for  here  the  judge  was  bound  by  the  cha- 
racter of  the  action  to  examine  into  all  the  circumstances,  and 
only  to  condemn  the  defendant  if  justice  demanded  he  should 
do  so.  The  action  itself  was  said  to  imply  any  exception 
that  could  be  set  up.  (D.  xxxv.  1 . 84.  5.) 

In  the  time  of  Justinian  there  were,  properly  speaking,  no 
such  things  as  exceptions.  The  word  came  to  mean  any  de- 
fence other  than  a denial  of  the  subsistence  of  the  right  of 
action, which  was  urged  before  themagistrate  by  the  defendant. 
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1.  Verbi  gratia,  si  motu  coactus,  1.  For  instance,  if  forced  by  fear, 
aut  dolo  inductus.aut  errore  lapsus,  inveigled  by  fraud,  or  fallen  into  a 
stipulanti  Titio  prmnisisti  quod  non  mistake,  you  promise  Titius  in  a sti- 
debueras, palarn  est  jurecivili  te  ob-  pulation  that  which  you  did  not  owe 
ligatmn  esse,  et  actio  qua  inten-  him,  it  is  evident  that,  according  to 
ditur  dare  te  oportere,  etlioax  est.  the  civil  law,  vou  are  bound,  and  the 
Sed  iniquum  est  te  condemnari;  action,  in  which  it  is  maintained 
ideoque  datur  tibi  exceptio  metus  that  you  ought  to  give,  is  validly 
causa,  aut  doli  mali,  aut  in  factum  brought.  Yet  it  is  unjust  that  you 
composita  ad  impuguandam  ae-  should  be  condemned : and,  tbere- 
tionem.  fore,  to  repel  the  action,  you  have 

given  vou  the  exception  vu-tus  causa, 
or  doh  mali,  or  one  made  to  raise 
the  question  of  a particular  fact 
P.  xliv.  4.  4.  16.  33 ; D.  xliv.  7.  36. 

Errore  lapsus,  i.  e.  not  a mistake  as  to  the  thing  forming 
the  subject  of  the  stipulation,  for  such  a mistake  would  make 
the  stipulation  void ; but  a mistake  in  the  apprehension  of 
some  fact  which,  if  the  defendant  had  known  rightly,  he  would 
not  have  entered  into  the  stipulation.  (See  Bk.  iii.  Tit.  19.  23.) 

The  exceptio  metus  causa  ran  thus  : Si  in  ea  re  nihil  metus 
causa  factum  est.  The  exceptio  doli  mali  thus  : Si  in  ea  re 
nihil  dolo  rimlo  Auli  Agerii  factum  sit  neque  fiat.  (I).  xliv. 
4.  4.  2 and  4.)  We  may  remark  that  the  former  is  general, 
(fear  inspired  by  any  one  whomsoever,)  the  latter  personal, 
(the  fraud  of  Aulus  Agerivs,)  and  that  the  exceptio  doli  mali 
relates  not  only  to  the  character  of  the  action  at  the  particular 
time  when  the  obligation  was  formed,  but  also  to  its  subse- 
quent character,  neque  factum  sit  neque  fiat.  A claim  might 
be  perfectly  fair  in  the  first  instance,  aud  afterwards  become 
only  partially  so,  or  even  wholly  unfair.  For  instance,  the 
real  owner  of  an  estate  might  claim  it,  and  then  find  that  the 
possessor,  having  improved  it  during  the  time  he  held  it,  is 
entitled  to  compensation.  If  the  owner  refuses  the  compen- 
sation, his  claim,  in  itself  fair,  becomes,  in  the  way  he  urges 
it,  unfair. 

In  factum  composita , i.  e.  shaped  so  as  to  raise  the  ques- 
tion whether  a statement  of  a particular  fact  was  or  was  not 
true.  Some  particular  fact  is  submitted  by  the  praetor  to  the 
judex,  instead  of  such  a general  inquiry  as  whether  the  plain- 
tiff has  been  guilty  of  fraud.  For  instance,  to  use  the  example 
given  in  the  Digest  (xlv.  1.  22),  the  inquiry  directed  to  be 
made  might  be  whether  the  plaintiff  has  not  made  the  de- 
fendant believe  that  the  subject  of  stipulation,  which  is  made 
of  brass,  was  made  of  gold 

The  exceptio  in  factum  composita  was  thus,  like  the  actio 
in  factum  composita,  opposed  to  one  in  jus  concepta.  For 
instance,  the  exceptio  doli  mali,  which  was  in  jus  concepta , 
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not  only  raised  a question  of  fact,  but  made  it  requisite  that 
the  judex  should  affix  a certain  character  to  the  acts  of  the 
parties.  It  may  be  observed  that  this  general  exception  doli 
mail  would  always  answer  every  purpose  which  could  be  gained 
by  using  tut  exception  in  factum  composita  ; for  any  parti- 
cular fact  which,  if  stated  as  an  exception  and  proved,  would 
furnish  a bar  to  the  action,  would  be  taken  notice  of  under 
the  exception  doli  mali.  But  the  magistrate  would  not 
always  allow  an  exception  doli  mail  to  be  inserted  when  he 
would  give  permission  to  employ  one  in  factum  composita ; 
for  infamy  was  attached  to  a plaintiff  against  whom  an  ex- 
ception doli  mail  was  proved ; and  when  the  plaintiff  stood  to 
the  defendant  in  any  such  near  relation  as  that  of  patron  or 
ascendant,  the  magistrate  would  not  allow  an  exception  to  be 
used  which  would  have  any  further  consequence  than  to  pro- 
tect the  defendant. 


2.  Idem  juris  est.  si  quis  quasi  2.  It  is  the  same,  if  any  one  should 
eredendi  causa  pecuniam  stipulatus  stipulate  from  you  for  the  repay  - 
fuerit,  neque  mimeraverit ; unra  meat  of  money  he  is  to  lend  you,  and 
earn  pecuniam  a te  petore  posse  then  does  not  pay  to  you  the  sum 
eum  certum  est,  dare  enim  te  borrowed;  in  such  a case,  be  could 
oportet,  cum  ex  stipulatione  tone-  certainly  demand  from  you  the 
aria  ; sed  quia  iniquum  est  eo  no-  amount  you  have  engaged  to  repay 
mine  te  condemnari,  placet  per  him,  and  you  are  bound  to  give  it,  for 
exceptionem  pecunim  non  nunie-  you  are  tied  by  the  stipulation.  But 
ratas  te  defendt  debere,  cujus  tern-  as  it  would  be  unjust  that  you  should 
pora  nos  (secundum  quod  jam  be  condemned  in  such  an  action,  it 
superioribus  libris  seriptum  est)  has  been  thought  right  you  should 
coustitutione  nostra  coarctavimus.  have  the  defence  of  the  exception 

pecunuc  non  numerate.  The  time 
within  which  this  exception  can  be 
used,  has,  as  we  have  said  in  a funner 
Book,  been  shortened  by  our  con- 
stitution. 

Gal  iv.  110;  C.  iv.  30.  14. 


Quasi  eredendi  causa,  i.e.  had  made  the  defendant  promise 
to  pay  a sum,  as  if  he,  the  plaintiff,  were  going  to  lend  the 
sum  to  the  defendant. 

It  will  be  remembered  that,  in  this  exception,  the  burden 
of  proof  was  on  the  plaintiff,  instead  of,  as  in  other  exceptions, 
on  the  defendant.  (See  Bk.  iii.  Tit.  21.) 


3.  Prteterca  debitor,  si  pactus 
fuerit  cum  creditore  ne  a se  pete- 
retur,  nihilorainus  obligatus  mnnet, 
quin  pacto  convento  obligntiones 
nun  omnimodo  dissolvuntur.  Qua 
de  causa  ellicax  est  ad  versus  eum 
actio  qua  actor  intendit,  si  paret 
eum  dare  oportere;  sed  quia  ini- 
quum est  contra  pactionem  eum 
damnari,  defeuditur  per  excep- 


3.  Again,  the  debtor  who  has 
agreed  with  his  creditor  that  pay- 
ment shall  not  be  demanded  from 
him,  still  remains  bound.  For  an 
agreement  is  not  a mode  bv  which 
obligations  aro  always  dissolved. 
The  action,  therefore,  in  which  the 
intentio  runs,  ‘ If  it  appears  thnt  ho 
ought  to  give,’  mav  be  validly- 
brought  against  him;  but  as  it  would 
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tionem  pacti  conventi.  be  unjust  that  he  should  be  con- 

demned in  contravention  of  the 
agreement,  he  may  use  in  his  defence 
the  exception  pacti  conventi. 

Gai.  iv.  110. 

Obligations  formed  re  or  verbis  could  not  be  dissolved  by 
a simple  pact.  As  the  contract  was  a subsisting  one,  an  ex- 
ception wits  necessary.  The  exception  pacti  conventi  ran  thus : 
ISi  inter  Avium  Agerium  et  Numerium  Negidium  non  con- 
ven'd, ne  ea  pecunia  peteretur.  (Gai.  iv.  119.) 

4.  zFque  si  debitor  creditore  de-  4.  So,  too,  if  the  debtor,  when  the 

ferente  juraverit  nihil  se  dare  opor-  creditor  challenges  him  to  swear, 
tere,  adhuc  obligates  permanet ; aliirms  on  oath  that  he  ought  not  to 
sed  quia  iniquum  est  do  perjurio  give,  he  still  remains  bound.  But  ns 
quieri,  defenditur  per  exceptionem  it  would  be  unjust  to  examine  whe- 
jurisjurandi.  In  iis  quogue  action-  tlier  he  has  peijured  himself,  he  is 
ibus  quibus  in  rem  agitur,  seque  allowed  to  defend  himself  with  the 
necessarim  sunt  exceptiones,  veluti  exception  jvrisjurandi.  In  actions  in 
si  petitore  deferentc  possessor  ju-  ram,  these  exceptions  art'  equally  ne- 
raverit  earn  rem  suam  esse,  et  nihil-  cessarv;  for  instance,  if  the  posses- 
ominus  petitor  eamdem  rem  vin-  sor,  on  being  challenged  by  the 
dieet;  licet  enim  verum  sit  quod  defendant,  swears  that  the  property 
intendit,  id  est,  rem  ejus  esse,  ini-  is  his,  and  yet  the  plaintiff  still  per- 
quum  tamen  est  possessorem  con-  sists  in  his  real  action.  For  the 
uemnari.  claim  of  the  plaintiff  might  be  well 

founded,  and  yet  it  would  be  unjust 
to  condemn  the  possessor. 

D.  xii.  2.  9,  pr.  and  1 ; D.  xii.  2,  3.  1 ; D.  xii.  2.  1 1 . 1. 

The  except io  jurisjurandi  was  only  necessary  when  the 
fact  whether  the  defendant  had  accepted  the  oath  when 
offered  him  was  disputed.  If  it  was  acknowledged,  the  p net  or 
would  not  give  an  action  at  all.  (D.  xii.  2.  3.)  The  oath 
terminated  the  right  of  the  plaintiff  to  an  action ; jusjuran- 
dum  specicm  transactionis  continet,  majoremque  habet  auc- 
toritatem  quam  res  judicata.  (D.  xii.  2. 2.) 

5.  Item  si  judicio  tecum  actum  5.  Again,  if  an  action  real  or  per- 
fuerit,  sive  in  rem  sive  in  personam,  sonal  lias  been  brought  against  you, 
nihilominus  obligatio  durat,  etideo  the  obligation  still  subsists,  and,  in 
ipso  jure  de  eadem  re  postca  ad-  strict  law,  an  action  might  still  be 
versus  te  agi  potest ; sed  dobes  per  brought  against  you  for  the  same  ob- 
exceptionem  rei  judicaUe  adjuvari.  ject,  but  you  are  protected  by  the 

exception  rei  jtulicaUe. 

Gai.  iv.  106, 107. 

Under  the  system  of  the  actions  of  law,  if  a cause  had  once 
been  decided,  no  further  action  could  again  be  brought  on  the 
same  grounds  (Gai.  iv.  108);  but  this  was  not  the  case  under 
the  prtetorian  system.  To  understand  the  effect  of  a previous 
action  having  been  brought  under  the  praetorian  system,  we 
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must  notice  the  distinction  drawn  by  Gaius  in  the  part  of  his 
Fourth  Book  which  treats  of  exceptions  between  judicia  legi- 
tima and  judicia  imperio  continentia.  A judicium  legiti- 
mum,  i.  e.  founded  on  the  old  jus  civile , was  an  action  given 
in  the  city  of  Home,  or  within  the  first  milestone  round  the 
city,  between  Homan  citizens,  and  tried  by  a single  judge. 
A judicium  imperio  continent,  i.e.  founded  on  the  authority 
of  the  pnetor,  was  an  action  given  out  of  Rome  or  by  recv- 
peratores,  or  when  one  or  both  parties  was  nperegri nus.  The 
latter,  the  imperio  conti nentia,  never  extinguished  the  right  of 
action,  and  therefore  the  plaintiff  who  brought  an  action  for 
the  second  time  had  to  be  met  with  an  exception.  With  re- 
spect to  judicia  legitima , a further  distinction  is  to  be  made. 
If  they  were  in  rem  or  in  factum,  the  nature  of  these  actions 
prevented  the  litis  contestatio  in  their  case  operating  as  a 
novation  ; and  therefore,  if  a fresh  action  was  brought,  the 
defendant  had  to  repel  it  by  the  exception  rei  judicata j,  or  in 
judicium  deduct  a;,  as  the  case  might  be.  Accordingly  we  may 
say,  in  brief,  that  under  the  praetorian  system  none  hut  judicia 
legitima  in  personam  extinguished  the  right  of  action,  and 
therefore  in  all  other  cases  an  exception  was  necessary. 

In  the  time  of  Justinian  these  distinctions  had  disappeared, 
and  therefore  he  says  generally  that  the  res  judicata  produces 
an  exception.  It  was  to  have  the  same  force  as  it  had  formerly 
had  in  the  case  of  judicia  imperio  continentia,  and  not  that  it 
had  received  in  judicia  legitima.  Whether  the  action  was 
real  or  personal,  as  the  text  informs  us,  the  principal  obliga- 
tion still  subsisted,  and,  no  novation  having  taken  place,  a 
second  action  could  only  be  repelled  by  an  exception.  But, 
practically  speaking,  under  the  system  of  judicia,  e.rtraordi- 
naria,  as  the  judge  did  not  receive  instructions  from  a magis- 
trate, and  was  not  bound  within  the  limits  of  a formula,  the 
distinction  between  the  res  judicata  operating  as  a bar  or  as 
an  exception  was  a very  immaterial  one. 

In  order  that  a res  judicata  should  be  available  either  as  a 
bar  or  an  exception,  it  was  necessary  that  there  should  have 
been,  in  the  former  action,  the  same  thing  as  the  subject-matter 
of  the  litigation,  the  same  quantity,  the  same  right,  the  same 
ground  of  action,  the  same  persons  suing  in  the  same  character: 
Cum  quceritur  luxe  exceptio  noceat  necne.,  inspiciendum  est 
an  idem  corpus  sit:  Quant  itas  eadem,  idem  jus:  an  eadem 
causa  petendi,  eadem  conditio  personarum — quee  nisi  omnia 
concurrant  alia  res  est.  (D.  xliv.  2.  12.  Bk.  14.) 

0.  Hsec  exempli  causa  retulisse  0.  The  above  examples  of  excep- 
sufficiet.  Alioquin,  quam  ex  multis  turns  may  suffice.  It  may  be  seen 
variieque  causis  exceptioues  neces-  in  the  larger  work  of  the  Digest  or 
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snrifB  sint,  ex  latioribus  Digestorum 
h*:ii  l’audectarum  libria  intelligi  po- 
test. 

7.  Quarum  qiuedam  e leg  bus 
vel  ex  iis  quas  lcgis  vicem  obtinent, 
vel  ex  ipsius  pnetoris  j urisdictiouo 
substantia™  capiunt. 

Gil.  i 


Pandects  how  numerous  and  bow 
different  are  the  causes  which  make 
exceptions  necessary. 

7.  Some  of  these  exceptions  are 
derived  from  the  laws,  and  fiom 
other  enactments  having  the  force 
of  law,  or  from  the  jurisdiction  of 
the  pnetor. 
r.  118. 


E leqihua ; such  as  the  exception  nisi  bonis  eraser  it,  rela- 
tive to  the  cession  of  the  debtor’s  goods,  under  the  lex  Julia. 

Ex  iis  quai  left  is  vicem  obtinent,  i.  a senatus-consulta  and 
constitutions.  The  exception  under  the  rescript  of  Hadrian, 
permitting  the  employment  of  an  exception  doli  mall  when  a 
plaintiff  neglected  to  notice  a counter-claim  (see  Tit.  6.  39), 
may  serve  as  an  example. 

8.  Appellantur  autem  exceptio-  8.  Exceptions  are  either  perpetual 

nes,  alire  perpetiue  et  peremptorite,  and  peremptory,  or  temporary  and 
alice  temporales  et  dilatorim.  dilatory. 

D.  xliv.  1.  3. 

The  duration  according  to  which  exceptions  are  said  to  be 
perpetuce  or  temporales,  is  the  length  of  time  in  which  they 
can  be  used  by  the  defendant  if  he  has  occasion,  not  the 
length  of  time  during  which  their  effect  continues  if  they  are 
employed. 

All  exceptiones  perpetuce  were  necessarily  peremptorice ; if 
found  to  be  justified  by  the  facts,  they  set  the  matter  in  litiga- 
tion at  rest  for  ever.  All  exceptiones  temporales  were  neces- 
sarily dUatorios ; they  did  but  defer  the  decision  of  the  matter 
in  question  till  the  expiration  of  a certain  time. 

9.  Perpetu®  et  peremptoriie  sunt,  9.  Those  are  perpetual  and  per- 

qure  semper  agentibus  obstant,  et  emptory  which  always  present  an 
semperremdequaagiturperimunt:  obstacle  to  the  demand,  for  we  cut 

qualis  est  exceptio  doli  mali,  et  away  the  ground  on  which  it  is 
quod  metus  causa  factum  est,  et  brought;  as,  for  instance,  the excep- 
pacti  conventi,  cum  ita  convenerit  tion  doli  mali , that  metu*  caum,  and 
ne  omnino  peeunia  peteretur.  that  parti  conventi,  when  it  has  been 

agreed  that  no  demand  for  the  mo- 
ney shall  ever  be  made. 

D.  xliv.  1.  3. 


An  act  might  be  used  for  ever  as  an  exception ; and  yet  if 
an  action  were  brought  grounded  on  it,  that  action  might  pos- 
sibly have  to  be  brought  within  a certain  time.  For  instance, 
if  fraud  or  violence  had  been  used  in  the  making  of  a contract, 
the  exception  would  be  good  whenever  an  action  was  brought 
on  the  contract ; but  the  person  injured  could  only  bring  an 
actio  doli  or  metus  causa  within  a limited  time.  Hence  it 
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came  to  be  said  that  such  things  were  temporal ta  ad  a;/eu- 
dum,  perpetua  ad  eaxipierulum.  (See  1).  xliv.  4,  5, 6.) 


10.  Tempornles  ntque  dilatorire 
sunt,  quae  ad  tempus  nocent,  ettcrn- 
poris  dilationem  tribuunt:  qualis 
eat  pact!  conventi,  cum  ita  conve- 
nerit  ne  intra  certum  tempus  age- 
retur,  veluti  intra  quinquennium  ; 
nam  finite  eo  tempore  non  irnpedi- 
tur  actor  rem  exequi.  Ergo  ii  qui- 
bus  intra  certum  tempus  agere 
volentibus  objicitur  exceptio  aut 
paeti  conventi  aut  alia  similis,  dif- 
ferre  debent  actionem  et  post  tem- 
pus agere;  ideo  enini  et  dilatoriio 
lstae  exceptions*  appellantur.  Alio- 
quin,  si  intra  tempus  egerint,  ob- 
jectaque  sit  exceptio,  neque  eo 
judicio  quidquam  consequerentur 
propter  exceptionem,  neque  post 
tempus  olim  agere  poterant,  cum 
teutere  rem  in  judicium  deducebant 
et  consumebant,  qua  ratione  rem 
amittebant.  Ilodie  autem  non  ita 
stricte  hate  procedere  volumus;  sed 
eum  qui  ante  tempus  pactionis  vel 
obligationis  litem  inferre  a uses  est, 
Zenoniunte  constitution!  subjacere 
censemus,  quam  saeratissimus  le- 
gislator de  iis  qui  tempore  plus 
petierint,  protulit : ut  si  inducias 
quas  ipse  actor  sponte  indulserit 
vel  natura  aetionis  continet,  con- 
temps,  erit,  in  duplum  babeant  ii 
qui  talem  iujuriam  passi  sunt ; et 
post  eas  tin i tas  non  aliter  litem  sus- 
cipiant,  nisi  ornnes  expenses  litis 
nnten  acceperiut,  ut  ac tores  tali 
preua  perterriti  tempora  litium  do- 
ceantur  observare. 


C.AI.  iv.  122, 


10.  Those  are  temporary  and  dila- 
tory which  present  an  obstacle  for  a 
certain  timeand  procure  delay.  Such 
is  the  exception  paeti  conventi  when 
it  has  been  agreed  that  no  action 
shall  be  brought  for  a certain  time, 
as,  for  instance,  for  five  years;  when 
once  this  period  has  elapsed,  the 
plaintiff  is  not  prevented  from  bring- 
mghis  action.  Those,  therefore. who 
seek  to  bring  the  action  before  the 
expiration  of  the  time,  and  are  re- 
pelled by  the  exception  paeti  con- 
venti, or  any  similar  one,  ought  to 
put  it  off  and  to  bring  it  after  the 
time  has  elapsed : hence  these  excep- 
tions nre  termed  dilatory.  If  plain- 
tiffs have  brought  the  action  before 
the  expiration  of  the  time,  and  been 
repelled  by  the  exception,  they  will 
not  gain  anything  by  the  action  thev 
bring,  because  of  the  exception ; and, 
formerly,  they  would  not  have  been 
able  again  to  bring  an  action  on  the 
expiration  of  the  time,  because  they 
hail  rashly  brought  theirclaim  before 
a judge,  and  so  used  up  their  right 
to  bring  an  action,  and  lost  all  thev 
could  claim.  But  at  the  present  day 
we  do  not  wish  to  proceed  so  rigor- 
ously ; any  one  who  shall  venture  to 
bring  an  action  before  the  time  fixed 
by  the  agreement  or  obligation,  shall 
be  subject  to  the  dispositions  of  the 
constitution  of  Zeno,  published  by 
that  emperor  with  respect  to  those 
who,  in  regard  to  time,  ask  more 
than  is  due  to  them.  Consequently, 
if  the  plaintiff  shall  disregard  tde 
delay  which  he  himself  has  volun- 
tarily accorded,  or  which  results 
from  the  nature  of  the  action,  the 
delay  shall  Ire  doubled  for  the  benefit 
of  those  who  have  sustained  such  a 
wrong:  and  even  after  the  expiration 
of  the  time,  these  persons  shall  not 
be  obliged  to  defend  the  action  unless 
they  have  been  first  reimbursed  for 
all  the  expenses  of  the  former  action, 
that  a penalty  so  heavy  may  teach 
plaintiffs  to  have  due  regard  to  the 
delays  that  are  to  elapse  before  ac- 
tions are  brought 
123;  C.  iii.  10. 
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Alia  airailis.  Gains  gives,  as  un  instance,  the  exceptio 
litis  dividual,  given  to  repel  a plaintiff  who  broke  up  into 
two  actions  his  remedy  for  a single  thing,  and  sued  within 
the  same  p rectorship  for  the  part  he  did  not  include  in  his  first 
•action.  Gaius  defines  dilatory  exceptions  as  those  7 wee  non 
semper  locum  habent,  sed  evita.ri  possunt.  (iv.  122. ) 

Zenoniaiue  constitution^.  See  Tit.  6.  33. 


11.  Pneterea  etiam  ex  persona 
dilatorite  sunt  exceptions",  quale* 
sunt  procuratorite,  veluti  si  per  mi- 
litem  aut  muliereraagereqmsvelit: 
nam  militibus,  nec  pro  p.itre  vel 
matre  vel  uxore,  nec  ex  saern  re- 
scripto,  proouratorio  nomine  expe- 
riri  conceditur  ; suis  vero  negotiis 
euperesse  sine  offensa  discipline 
possunt.  Has  vero  exceptionesquce 
olim  procuratoribus  propter  infa- 
miani  vel  dantis  vel  ipsius  procu- 
ratoris  opponebantur,  cum  in  judi- 
cial frequentari  nullo  modo  perspe- 
xinius,  conquiescere  aancimus ; ne 
durn  de  his  altercatur,  ipsius  nego- 
* tii  disceptatio  proteletur. 


11.  There  are  also  dilatory  excep- 
tions by  reason  of  the  person : such 
are  those  objecting  to  a procurator; 
as,  for  instance,  if  a plaintiff  wishes 
to  have  his  cause  conducted  by  a 
soldier  or  woman,  for  soldiers  cannot 
be  procurators  even  for  their  father, 
or  mother,  or  wife,  not  even  by  virtue 
of  an  imperial  rescript : but  thev  may 
conduct  their  own  affairs  without 
any  breach  of  discipline.  As  to  the 
exceptions  formerly  opposed  to  pro- 
curators on  account  ot  the  infamy, 
either  of  the  person  appointing  the 
proc  urator,  or  of  the  procurator  him- 
self, since  we  found  that  they  were 
no  longer  used  in  practice,  we  have 
enacted  that  they  shall  be  abolished, 
that  no  discussion  as  to  their  effect 
may  prolong  the  course  of  the  action 
itself. 


D.  xliv.  1.  3 ; C.  ii.  13.  7.  9. 


The  exception  to  the  procurator  as  an  improper  person  only 
produced  a delay ; directly  the  plaintiff  appointed  a proper 
person  as  procurator,  the  action  proceeded. 

The  infamia  alluded  to  was  that  produced  by  being  con- 
demned in  certain  actions  as  in  the  actio  tutelce,  depositi, 
pro  aocio,  &c. 


Tit.  XIV.  DE  REPLICATIONIBUS. 


Interdumevonit  ut  exceptio,  qure 
pri him  facie  justa  videatur,  inique 
noeeat.  Quod  cum  acciuit,  alia 
allegations  opus  est  adjurandi  ac- 
toris  gratia,  qu®  replicatio  vocatur, 
quia  per  cam  replicator  atque  re- 
solvitur  jus  exceptionis:  veluti, 
cum  partus  est  aliquiscum  debitore 
suo  ne  ab  eo  pecuniam  petat,  deinde 
postea  in  contrariuni  pacti  sunt,,  id 


Sometimes  an  exception  which  at 
firstsight  seems  just,  is  really  unjust. 
In  this  case,  to  place  the  plaintiff  in 
a right  position,  it  is  necessary  there 
should  be  another  allegation  termed 
a replication,  because  it  unfolds  and 
resolves  the  right  given  by  the  ex- 
ception. For  example,  supposing  a 
creditor  has  agreed  with  a debtor 
not  to  demand  payment,  and  then 
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e?t,  ut  creditori  petere  lieeat.  Si 
agat  creditor,  et  excipiat  debitor,  ut 
ita  deuium  coudemnetur,  si  non 
convenerit  ne  earn  pecuuiain  credi- 
tor petat,  nocet  ei  exceptio.  Con- 
yenit  enim  ita:  n unique  nihilomi- 
nus  hoc  verum  manet,  licet  poatea 
in  ccntrarium  pacti  sint ; sed  quia 
iniquum  est  creditorem  excludi, 
replieatio  ei  dabitur  ex  posteriore 
pacto  conveuto. 


Gai.  iv.  120. 

All  that  has  been  said  on  the  use  and  nature  of  exceptions 
is  applicable  to  replications,  which  are  but  exceptions  of  an 
exception.  (D.  xliv.  1.  22.) 

It  is  to  be  remarked  that  there  could  not  be  an  exceptio 
doli  mali  to  an  exceptio  doll  mail.  If  the  plaintiff  had  been 
guilty  of  fraud,  it  could  not  strengthen  his  right  of  action 
that  the  defendant  had  also  been  guilty.  (D.  xliv.  4.  4.  13.) 

1.  Ituraus  interdum  evenit  ut  re-  1.  The  replication,  in  ita  turn, 
plicatio,  quie  prima  facie  junta  eat,  may,  at  first  sight,  seem  just,  and 
inique  noceat.  Quod  cum  accidit,  yet  be  really  unjust.  In  this  case, 
alia  allegations  opus  est,  adjuvandi  to  aid  the  defendant,  it  is  necessary 
rei  gratia,  quae  duplicatio  vocatur.  there  should  be  a further  allegation, 

termed  a duplicatio. 

Gai.  iv.  127. 

2.  Etsirursuseaprimafacie justa  2.  And  if,  again,  the  duplicatio 
videatur,  sed  propter  aliquam  cau-  may  seem  just,  but  is  really  unjust, 
sum  actori  inique  noceat,  rursus  alia  there  is  wanted  to  aid  the  plainti!)'  a 
allegatione  opus  est,  qua  actor  ad-  still  further  allegation,  termed  a tri- 
juvetur,  quaj  dicitur  triplicatio.  plicatio. 

Gai.  iv.  128. 

3.  Quorum  omnium  exception-  3.  The  great  diversity  of  affairs 

um  usurn,  interdum  ulterius  quam  has  made  it  requisite  to  carry  still 
diximus,  varietas  negotiorum  in-  farther  the  use  of  these  exceptions, 
troducit : quas  omnes  apertius  ex  A clearer  knowledge  of  them  all 
Digestorum  latiore  volumine  facile  may  be  obtained  by  reading  the 
est  cognoscere.  fuller  work  of  the  Digest. 

. Gai.  iv.  120. 

4.  Exceptiones  autem  quibus  de-  4.  The  exceptions  given  for  the 
bitor  defenditur,  plerumque  accom-  protection  of  tne  debtor  are  also  lor 
modari  solent  etiam  tidejussoribus  the  most  part  given  in  behalf  of  bis 
ejus  et  recte  ; quia  quod  ab  iia  pe-  JUhjiunorcs,  and  rightly  so;  for  what 
titur,  id  ab  ipso  debitore  peti  vide-  is  demanded  from  them  is  really  de- 
tur,  quia  mandoti  judicio  redditurus  monded  from  the  debtor,  because  by 

P P 


makes  an  agreement  to  the  contrary  ; 
that  is.  that  he  may  demand  pay- 
ment; if,  when  the  creditor  brings 
his  action,  the  debtor  uses  the  ex- 
ception, alleging  that  he  ought  only 
to  be  condemned  if  his  creditor  is 
not,  under  an  agreement  not  to  de- 
mand payment,  this  exception  pre- 
sents an  obstacle  to  the  creditor. 
For  it  remains  true  that  this  agree- 
ment was  made,  although  a contrary 
agreement  was  afterwards  made. 
But  as  it  would  be  unjust  to  deprive 
the  creditor  of  his  remedy,  he  will 
he  permitted  to  use  a replication 
founded  on  the  latter  agreement. 
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the  actio  mandati  he  will  be  forced 
to  repay  them  what  they  have  paid 
for  him.  Hence,  if  a creditor  agrees 
with  his  debtor  not  to  demand  pay- 
ment, the  exception  pacti  convent i 
may  be  employed  by  those  who  are 
bound  for  him,  exactly  as  if  the 
agreement  not  to  demand  payment 
had  been  made  with  them  person- 
ally. There  are,  however,  some  ex- 
ceptions not  allowed  them  ; for  in- 
stance, if  the  debtor  has  made  a 
cession  of  his  property,  and  the  cre- 
ditor sues  him,  he  may  protect  him- 
self by  the  exception  nisi  bonis  ces- 
serit : but  this  exception  is  not  al- 
lowed to Jidcjussores.  For,  in  taking 
security  tor  the  payment  of  a debt, 
wbat  the  creditor  principally  looks 
to  is,  recovering  what  is  owed  him 
from  the  sureties,  in  case  of  the  in- 
solvency of  the  principaL 
D.  xliv.  1.  10;  D.  ii.  id.  82. 

Exceptions  were  divided  into  rei  cohcerentes,  which  affected 
the  right  to  claim,  and  personae  coluerentss,  which  only  pro- 
tected the  debtor  himself.  Fidejussors  could  avail  them- 
selves of  the  former,  but  not  of  the  latter. 

As  an  instance  of  an  exeeptio  cohcerens  rei  may  be  given 
an  exeeptio  doli  mali,  or  a general  pact  not  to  sue.  As  an 
instance  of  an  exeeptio  coherens  personae  may  be  given  that 
mentioned  in  the  text,  where  the  debtor  was  protected  by 
having  given  up  all  his  property,  or  a particular  pact  not  to 
sue  the  debtor  personally.  In  such  a case  as  the  last,  how- 
ever, the  fidejussors  would  have  an  actio  mandati  against  the 
debtor  for  what  they  paid  for  him,  and,  therefore,  he  would 
get  no  good  by  the  pact,  except,  perhaps,  that  of  delay. 

Tit.  XV.  DE  INTEEDICTIS. 

Sequiturut  dispiciamus  de  inter-  We  have  now  to  treat  of  interdicts 
dictis,  seu  actionibus  qua-  pro  bis  and  the  actions  which  supply  their 
exercentur.  Erant  autem  interdicts  place.  Interdicts  were  certain  form - 
forma;  atqueconceptinnes  verborom  uhe  bv  which  the  pnetor  ordered  or 
quibus  pnetor  aut  jubebat  aliquid  forbad  something  to  be  done;  they 
fieri,  aut  fieri  prohibebat ; quod  were  chiefly  employed  in  disputes 
tunc  maxime  faciebat,  cum  de  pos-  as  to  possession  or  quasi  possession, 
sessione  aut  quasi  possessions  inter 
aliquos  contendebatur. 

Gai.  iv.  138,  139. 

An  interdict  was  a decree  or  edict  of  the  pnetor  made  in  a 


est  eis  quod  ii  pro  eo  solverint. 
Qua  ratione,  et  si  de  non  petenda 
pecunia  pactus  quis  cum  reo  fuerit, 
placuit  perinde  succurrbndum  esse 
per  exceptionem  pacti  conventi  illis 
quoque  qui  pro  eo  obligati  essent, 
ac  si  cum  ipsis  pactus  esset  ne  ab 
eis  ea  pecunia  peteretur.  Sane 
quicdam  exceptioues  non  solent  his 
accommodari ; ecce  enim  debitor, 
si  bonis  suis  cesserit,  et  cum  eo 
creditor  experiatur,  defenditur  per 
exceptionem  nisi  bonis  cesserit;  sed 
hsec  exeeptio  fidejussoribua  non 
datur,  ideo  scilicet  quia  qui  alios 
pro  debitore  obligat,  hoe  maxime 
prospicit,  ut  cum  facultatibus  lap- 
sus fuerit  debitor,  possit  ab  iis  quos 
pro  eo  obligavit,  suum  consequi. 
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special  case.  The  pnptor  published  a general  edict  stating 
the  leading  principles  on  which  he  would  act.  But  in  certain 
eases  he  would  make  an  edict  applicable  only  to  particular 
persons  and  particular  things.  Instead,  for  instance,  of  re- 
ferring the  party  applying  to  him  for  relief  to  the  general  rule 
of  law  that  one  man  should  not  be  allowed  to  interfere  with 
the  watercourses  of  another,  he  made  an  edict  that  A should 
not  interfere  with  the  watercourses  of  B.  According  to  the 
circum stances  of  the  case  such  a command  might  be  either 
positive  or  negative  ; and  though,  as  is  remarked  in  paragr.  1 , 
the  word  interdictum  was  considered  to  apply  more  properly 
to  a negative  command  only,  it  was,  as  a matter  of  usage, 
applied  to  all  such  special  edicts  indifferently. 

If  the  person  to  whom  the  special  edict  was  addressed 
obeyed  its  directions,  no  further  proceedings  were  necessary ; 
if  be  disobeyed,  the  protor  allowed  an  action  to  be  brought 
grounded  on  the  interdict.  A sketch  of  the  mode  in  which 
the  proceedings  grounded  on  an  interdict  were  conducted  will 
be  found  in  the  notes  to  paragr.  8. 

There  was  always  something  of  a public. character  in  the 
reasons  which  induced  the  pro-tor  to  grant  an  interdict.  He 
adopted  it  as  a speedy  and  sure  remedy  in  cases  when  danger 
was  threatened  to  objects  which  public  policy  is  especially 
interested  to  preserve  uninjured,  such  as  public  roads  and 
waters,  burial-grounds,  or  sacred  places  ; and  though  interdicts 
were  granted  where  the  quarrel  was  entirely  betw-een  private 
parties,  it  was  only  when  the  subject  of  dispute  was  such  as  to 
render  a breach  of  the  public  peace  the  probable  result,  unless 
the  matter  was  set  at  rest  by  the  summary  interposition  of 
legal  authority.  If,  for  instance,  it  was  a possession  or  quasi- 
possession that  was  disputed,  it  was  feared  that  the  claimant 
would  adopt  force  to  eject  the  actual  occupier,  that  force  would 
be  met  by  force,  and  the  public  peace  be  broken.  This  public 
character  attaching  to  interdicts  would  make  us  naturally 
conclude  that  they  were  originally  given  to  protect  public,  not 
private  interests.  Niebuhr  (Hist.  Rom „ vol.  ii.  149)  and 
Savigny  ( Possess . Bk.  iv.  44)  think  that  in  the  - private  occu- 
pancy of  the  ager  publicus  may  be  seen  an  interest  so  little 
protected  otherwise,  and  calling  so  precisely  for  some  such  aid 
as  the  iuterdict,  that  it  can  hardly  be  doubted  that  the  early 
use  of  interdicts  was  directed  to  meet  the  exigencies  of  this 
particular  case.  When  the  pra-torian  system  was  fully  estab- 
lished, the  pra-tors  still  continued  to  give  interdicts  in  cases 
where  it  had  been  usual,  yet  a character  of  settled  law  was 
imposed  upon  the  mode  of  giving  them  by  the  protor 
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announcing  in  his  edict  that  he  would  grant  a particular 
interdict  under  particular  circumstances.  Even  before  the 
introduction  of  the  system  of  extraordinaria  judicia,  the 
interdicts  had  become,  probably,  less  frequently  used,  there 
being  a tendency  to  go  direct  to  the  action  grounded  on  them, 
and  to  do  away  with  the  interdict  as  a preliminary  step. 

Interdicts  were  wholly  based  on  the  praetorian  authority. 
In  the  time  of  Justinian  persons  who  under  the  praetorian 
system  would  have  applied  for  an  interdict,  brought  an  action. 
In  conducting  this  action,  the  magistrate  would  be  greatly 
guided  bv  the  old  law  relating  to  interdicts  ; but  otherwise. 


the  subject  of  interdicts  was 
Lower  Empire  had  very  little 
1.  Summa  autem  diTisio  inter- 
dictoruui  htec  est,  quod  aut  prohi- 
bitoria  sunt,  aut  restitutoria,  aut 
exhibitoria.  Prohibitory  sunt, 
quibus  vet  at  nliquid  fieri,  veluti 
vim  sine  vitio  possidenti,  vel  mor- 
tuuni  inferenti  quo  ei  jus  erat  in- 
ferendi,  vel  in  loco  saero  tedificari, 
vel  in  flumine  publico  ripave  ejus 
aliquid  fieri  quo  pejus  navigetur. 
llcstitutoria  sunt,  quibus  restitui 
aliquid  jubet,  veluti  bonorum  pos- 
aessori  possessionem  eorum  quie 
quis  pro  herede  aut  pro  possessore 
possidet  ex  ea  hereditate,  aut  cum 
jubet  ei  qui  vi  possessions  fuudi 
dejectus  sit,  restitui  possessionem. 
Exhibitoria  sunt  per  qua;  jubet  ex- 
hiberi,  veluti  eum  cujus  de  liber- 
tate  agitur,  aut  libertum  cui  pa- 
tronus  operas  indicere  velit,  aut 
parenti  liberosqui  in  potestate  ejus 
sunt.  Sunt  tameu  qui  putant  pro- 
rie  interdicta  ea  vocari  qua;  pro- 
ibitoria  suut  quia  interdicere  est 
denuntiare  et  prohibere:  restitu- 
toria  autem  et  exhibitoria  proprie 
decreta  vocari : sed  tamen  obtiouit 
omnia  interdicts  appellari,  quia 
inter  duos  dicun tur. 


G.u.  iv.  MS),  140.  142. 


one  with  which  the  law  of  the 
to  do. 

1.  The  principal  division  of  inter- 
dicts is,  that  they  are  prohibitory, 
restitutory,  or  exhibitorv.  Prohi- 
bitory interdicts  are  those  by  which 
the  pnetor  forbids  something  to  be 
done,  as,  for  example,  to  use  force 
against  a person  in  lawful  possession, 
or  against  one  who  carries  a dead 
body  to  a spot  where  he  has  a right 
to  earn-  it,  or  to  build  on  a sacred 
place,  or  to  do  anything  in  a public 
river, or  on  its  brink,  which  may  im- 
pede the  navigation.  liestitutory 
interdicts  are  those  by  which  the 
pnetor  orders  something  to  be  re- 
stored, as,  for  instance,  when  he  or- 
ders to  be  restored  to  the  possessor 
the  possession  of  the  goods  of  an 
inheritance  possessed  by  another  as 
heir  or  as  possessor,  or  when  he 
orders  the  possession  of  land  to  be 
restored  to  the  person  who  has  been 
violently  expelled  from  it.  Exhibi- 
tory  interdicts  are  those  by  which 
the  prtetor  orders  to  exhibit:  for  in- 
stance, to  exhibit  the  person  whose 
freedom  is  being  questioned,  or  the 
freedman  whose  services  are  claimed 
by  the  patron,  or  to  exhibit  to  the 
father  the  children  in  his  power. 
Some,  however,  think  that  the  term 
interdict  ought,  strictly  speaking,  to 
be  applied  to  those  which  are  prohi- 
bitory, because  interdicere  means  ‘ to 
denounce,  to  prohibit,’  while  those 
that  are  restitutory,  or  exhibitorv, 
ought  to  be  called  decreta.  Put 
usage  has  applied  the  word  interdict 
to  all  alike,  as  they  are  all  given  be- 
tween two  parties. 

144  ; D.  xliii.  I,  2.  1. 
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The  formula  of  many  of  the  interdicts  most  ordinarily  in 
use  is  preserved  to  us  in  the  Digest.  It  would  take  up  too 
much  space  to  give  many  of  these  at  length.  One  or  two 
examples  of  each  kind  must  suffice. 

The  formula  of  the  prohibitory  interdict  generally  ended 
with  the  words  veto  or  vim  fieri  veto.  That  forbidding  nui- 
sances in  public  ways  ran  thus : — 

In  trio,  publico,  itinereve  publico  fncere,  immiUere  quid, 
quo  ea  via  idve  iter  deterius  fiat,  veto.  (D.  xliii.  8.  2.  20.) 

That  forbidding  interruption  in  the  use  of  a burial-ground 
ran  thus : — 

Quo  quave  Mi  (the  person  protected),  infer  re  invito  te  (the 
person  against  whom  the  interdict  was  granted),  jus  est,  quo- 
minus  illi  eo  eave  niortuum  inferre  et  ibi  sepelireliceat,  vim 
fieri  veto.  (D.  xi.  8. 1.)  Other  prohibitory  interdicts  maybe 
found  relating  to  sacred  places  (I),  xi.  8. 1 ),  tombs  ( D.  xi.  8.  1 ), 
public  places  (D.  xliii.  8.  2.  20),  navigation  (D.  xliii.  12.  1). 

Restitutory  interdicts  ran,  for  example,  thus  : — 

Quod  in  flumine  publico  ripave  ejus  factum,  sive  quid  in 
fiumen  ripamve  ejus  immissum  habes,  si  ob  id  aider  aqua 
fluit,  atque  uti  priore  cestate  flux'd,  restituas.  (D.  xliii. 
13.  11.; 

Of  exhibitory  interdicts  we  may  take  as  a specimen  that  de 
libero  komine  exhibeiulo,  granted  to  make  any  one  who  had 
a freeman  in  his  custody  produce  him  ; and  thus  render  it 
impossible  that  he  should  be  illegally  retained  in  his  custody, 
It  ran  thus  : — 

Quem  liberum  dolo  malo  retineas,  exhibeas.  (D.  xliii. 
29.  1.) 

2.  Sequens  divisio  interdictorum  2.  The  second  division  of  inter- 
htec  est,  quod  quiedam  adipiscendre  diets  is,  that  they  are  given  to  some 
possession^  causa  comparata  sunt,  to  acquire,  some  to  retain,  and  others 
quiedam  retinendie,  quiedam  recu-  to  recover  possession, 
perandm. 

Gai.  iv.  143. 


3.  Adipiscendfepossessioniscausa 
interdictum  accoinmodatur  bono- 
rum  possessori,  quod  appellatur 
quorum  bonorum.  Ej  usque  via  et 
potestas  htec  est,  ut  quod  ex  iis 
bonis  quisque  quorum  possessio 
alicui  data  est,  pro  herede  aut  pro 
possessore  possideat,  id  ei  cui  bo- 
norum possessio  data  est  restituero 
debeat.  Pro  herede  autem  pos- 
sidere  videtur,  qui  pntat  se  here- 
dem  esse;  pro  possess,  .re  is  possidet, 


3.  To  acquire  possession  an  inter- 
dict is  given  to  the  bonorum  possessor, 
termed  Quorum  bonorum,  of  which 
the  effect  is  to  compel  the  person 
possessing,  as  heir  or  possessor,  any  of 
the  goods  of  which  the  possession  is 
given,  to  make  restitution  to  the  bo- 
norum possessor.  A person  is  said  to 
ossess  as  heir,  who  thinks  himself  to 
e heir,  and  as  possessor,  who,  with- 
out any  right,  and  knowing  that  it 
does  not  belong  to  him,  possesses  a 
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qui  nullo  jure  rem  hereditariam  vel 
etiam  totairi  hereditatem,  seiens  ad 
*e  non  pertinere,  possidet.  Ideo 
a utern  aaipiscenda;  possession^  vo- 
catur  interdictum,  quia  ei  taiitum 
mile  est  qui  nunc  primum  conatur 
iidipiaci  rei  possessionem : itaque  si 
quia  adeptua  possessionem  annserit 
cum,  hoc  interdictum  ei  inutile  est. 
Interdictum  quoque  quod  appel- 
lutur  Salvianum,  adipiscendie  pos- 
aca«ionis  causa  comparatum  est, 
eoque  utitur  dnminus  fundi  de 
rebus  colon!,  quas  is  pro  mcrcedibus 
fundi  pignori  futures  pepigisset. 


part  or  the  whole  of  an  inheritance. 
It  is  said  of  this  interdict,  that  it  is 
given  to  acquire  possession,  because 
it  is  only  available  for  a person  who 
wishes  to  pain,  for  the  first  time,  pos- 
session of  a thing.  If,  then,  a per- 
son who  has  gained  possession  loses 
it,  he  cannot  avail  himself  of  this 
interdict.  There  is,  too,  another  in- 
terdict given  to  acquire  possession, 
viz.  the  interdictum  Salvianum , to 
which  an  owner  of  land  has  recourse 
to  enforce  his  right  over  the  things 
belonging  to  the  farmer,  which  the 
fanner  has  pledged  as  a security  for 
his  rent. 


Gai.  iv.  144.  147. 


The  interdict  Quorum  bonorum  ran  thus  : — 

Quorum  bonorum  ex  edieto  meo  illi  possessio  data  est, 
quod  de  his  bonis  pro  herede  aut  pro  possessore  possides, 
pi >8sideresve  ai  nihil  uaucaptum  eeset,  quod  quidem  dolo 
fecisti  id  desinere8  possidere,  id  illi  restituos.  (D.  xliii.  2.) 
Although  the  interdict  was  only  given  when  the  bonorum 
possessor  had  never  before  had  possession,  vet  it  was  said  to 
he  a restitutory  one,  and  the  word  restituas  appears  in  its 
terms.  Restituas,  therefore,  must  be  used  in  a wide  sense, 
as  meaning  ‘ to  give  up,’  not  ‘ to  give  back.’ 

The  use  of  this  interdict  was  to  give  the  possession  to  those 
whom  the  praetor  treated  as  having  a right  to  the  inheritance, 
but  who  had  not  a right  recognised  by  the  civil  law.  Not 
being  heirs,  properly  so  called,  they  could  not  bring  a real 
action  for  the  inheritance.  (See  Bk.  iii.  Tit.  9.) 

We  must  not  confound  the  interdictum  Salvianum  with  the 
actio  Serviana  (see  Tit. 6.7),  but  it  was  probably  only  astep 
to  that  action,  and  may  have  fallen  into  disuse  when  the  actio 
Serviana  was  established  as  a means  of  redress  for  the  creditor. 
The  interdictum  Salvianum  was  uot  given  to  every  mortgage 
creditor,  but  only  to  the  owner  of  a rural  estate,  sis  a means 
of  getting  possession  of  the  goods  of  the  occupier  of  the  estate 
which  had  been  pledged  for  the  rent.  Probably  the  interdict 
was  granted  even  if  the  goods  had  parsed  into  the  hands  of  a 
third  party.  (D.  xliii.  33.  1.  hut  see  C.  viii.  9.  1.) 


4.  Retinendse  possession!*  causa 
comparata  sunt  interdicta  uti  possi- 
detis et  utrubi,  cum  ah  utraque 
parte  de  proprietnte  alicujus  rei 
controversia  sit,  et  ante  qunritur 
uter  ex  litigatoribua  possidere,  et 


4.  To  retain  possession  there  are 
given  the  interdiets  uti  possidetis  and 
utrubi,  when,  in  a dispute  as  to  the 
ownership  of  a thing,  a dispute  first 
rises  which  of  the  parties  ought  to 
he  possessor  and  which  plaintiff. 
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uter  petoro  debcat:  naruque,  nisi  For,  unless  it  is  first  determined  to 
ante  exploratum  fuerit  utrius  eo-  which  the  possession  belongs,  it  is 
riun  possessio  sit,  non  potest  peti-  impossible  to  shape  the  real  action, 
toria  actio  institui,  quia  et  civilis  as  law  and  reason  both  require  that 
et  naturaiis  ratio  facit  ut  alius  pos-  one  party  should  possess,  and  the 
sideat,  alius  a possidente  petat.  other  bring  his  claim  against  him. 
Et  quia  longe  commodius  est  pos-  And  as  it  isrnueh  more  advantageous 
sidere  potius  quam  petcre,  ideo  to  possess  thirn  to  claim  the  thing, 
plerumque  et  fere  semper  ingens  there  is  generally  a keen  dispute  as 
existit  contentio  de  ipsa  posses-  to  the  right  to  possess.  The  advan- 
sione.  Commodum  autem  possi-  tage  of  possession  consists  in  this, 
dendi  in  eo  est,  quod  etiamsi  ejus  that  even  if  the  thing  does  not  really 
res  non  sit  qui  possidet,  si  modo  belong  to  the  possessor,  yet,  if  the 
actor  non  potuent  suarn  esse  pro-  plaintiff  does  not  prove  himself  to  be 
bare,  remanet  suo  loco  possessio:  the  owner,  the  possessorstill  remains 

propter  quam  causain,  cum  obscura  in  possession,  and,  therefore,  when 
sunt  utn usque  jura,  contra  peti-  the  rights  of  the  parties  are  doubt- 
torem  j udieari  solet.  Sed  inter-  fill,  it  is  customary  to  decide  against 
dicto  quidem  uti  possidetis  de  the  claimant  The  interdict  utipos- 
fuudivel  tedium  possessions  conten-  tidetit  applies  to  the  possession  of 
ditur,  utrubi,  vero  interdicto  de  land  and  buildings,  the  interdict 
rerum  mobilium  possessione.  Quo-  utrubi  to  that  of  moveables.  There 
rum  vis  ac  potestas  plurimam  inter  were  among  the  ancients  great  dif- 
ee differentiara  apud  veteres  ha-  ferences  in  their  effects ; for,  in  the 
bebat : nam  uti  possidetis  interdicto  interdict  uti  pottidetis,  he  prevailed 
is  vincebat,  qui  interdicti  tempore  who  was  in  possession  at  the  time  of 
possidebat  si  modo  nec  vi  nec  dam  the  interdict,  provided  that  he  had 
ncc  precario  naetus  fuerat  ab  ad-  not  acquired  possession  from  his  ad- 
veraariopossessionem.etiamsialium  versary  by  force,  or  clandestinely,  or 
vi  expulerat,  aut  clam  arripuenit  as  a concession;  but  it  made  no  dif- 
alienam  possessionem,  aut  precario  ference  if  he  had  acquired  it  from 
rogaverat  aliquem  ut  sibi  possidere  anyone  else,  by  forcibly  expelling 
liceret;  utrubi  vero  interdicto  is  him,  secretly  depriving  him  of  pos- 
vincebat,  qui  majore  parte  ejus  session,  or  obtaining  from  him  pos- 
nnni  nec  vi  nec  clam  nec  precario  session  as  a concession.  In  the 
ab  adversario  possidebat.  Hodie  interdict  utrubi , on  the  contrary,  he 
tarnen  aliter  obaervatur ; nam  utri-  prevailed,  who  during  the  greater 
usque  interdicti  potestas  (quantum  part  of  the  preceding  year  had  had 
ad  possessionem  pertinet)  exm-  the  possession  without  having  ob- 
quata  est : ut  ille  vineat  et  in  re  tained  it  as  against  his  adversary  by 
soli  et  in  re  mobili,  qui  possessi-  force,  clandestinely,  or  as  a conces- 
ouem  nec  vi  nec  clam  nec  precario  sion.  At  the  present  day  it  is  differ- 
ab  adversario  litis  coutestauc  tew-  ent,  for  the  two  interdicts  have  the 
pore  detinet-  same  effect  as  regards  possession,  so 

that  whether  the  thing  claimed  is  an 
immoveable  or  a moveable,  he  pre- 
vails, who,  at  the  time  of  the  Uti* 
contestatio.  is  in  possession,  without 
having  obtained  it  as  against  his  ad- 
versary bv  force,  clandestinely,  or  as 
a concession. 

Gil.  iv.  148-150;  D.  vi.  1.  24;  D.  xliii.  17.  1 ; D.  xliii.  81;  C.  iv.  19.  2. 

The  interdict  uti  ’possidetis  ran  thus : — 

Uti  eas  wiles,  quibus  de  ayiiur,  nee  vi,  nec  dam,  nec  pre- 
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carlo  alter  ab  altero  possidetis,  quominus  ita  possideatis 
vim  fieri  veto.  (D.  xliii.  17.  1.) 

It  was  granted  to  defend  the  possession  of  all  immoveables, 
except  cloaca,  which  were  expressly  excepted  by  the  praetor’s 
edict.  The  word  cedes  in  the  text  of  the  interdict  is  only  an 
example. 

By  possessing  prccario  is  meant  possessing  by  having  ex- 
torted possession  by  prayer  and  entreaties.  When  the  person 
from  whom  the  possession  had  been  extorted  wished  to  do  so, 
he  could  always  resume  it ; and  hence  the  word  precarius 
came  to  mean  uncertain.  Perhaps  the  origin  of  precaria 
possessio  was  the  interest  that  clients  had*  in  a portion  of 
the  offer  publicus,  which  their  patron  might  permit  them  to 
use,  and  which  they  were  bound  to  restore  immediately  if 
their  patron  demanded  it  back. 

The  words  alter  ab  altero  are  inserted,  because  it  would  be 
no  ground  for  disturbing  the  possession  that  it  had  been 
obtained  vi,  clam,  or  precario,  unless  it  had  been  so  obtained 
from  the  other  litigant  party. 

It  was  necessary  that  application  should  be  made  for  this 
interdict  within  a year  after  the  security  of  the  possession  had 
been  threatened.  (D.  xliii.  17.  1.)  It  did  not  signify  how  it 
had  been  threatened.  The  text  only  refers  to  the  case  of  an 
action  being  brought  to  dispute  it,  but  the  interdict  would 
be  granted  in  whatever  way  the  possession  had  been  attacked. 

The  interdict  utrubi  ran  thus : — 

Utrubi  hie  homo  quo  de  affitur  majore parte  hujusce  anni 
fuit,  quominus  is  eum  ducat,  vim.  fieri  veto.  (I).  xliii.  31.) 

The  example  is  taken  from  the  case  of  the  disputed  posses- 
sion of  a slave,  but  the  interdict  applied  to  the  case  of  all 
moveables.  In  the  older  law,  this  interdict  was  considered 
one  retinendre  posseseionis,  although,  as  it  was  granted  to 
the  person  who  had  possessed  during  the  greater  part  of  the 
preceding  year,  it  might  happen  that  it  was  granted  to  a 
person  who  had  not  the  possession  at  the  exact  time  it  was 
granted.  He  was,  however,  considered  the  possessor  by  a 
legal  fiction,  although  not  actually  so. 


5.  Possidere  autem  videtur  quia- 
que,  non  solum  ai  ipse  possideat, 
sed  et  si  ej  us  nomine  aliquis  in  pos- 
sessions ait.  licet  is  ejus  juri  gub- 
jectus  non  sit.  quid  is  est  colonus  et 
inquilinug.  Per  eos  quoque  apud 
quos  deposuerit  quia,  aut  quibua 
eommodaverit,  ipse  possidere  vi- 
detur; et  hoc  est  quod  dicitur, 


5.  A person  is  considered  to  pos- 
sess not  only  when  he  is  himself  in 
possession,  hut  also  if  any  one  is  in 
possession  in  his  name,  although  not 
a person  in  his  power,  as  the  tenant 
of  a farm  or  building.  He  may  also 
ossess  through  a depositary  or  a 
orrower,  and  this  it  is  that  is  mennt 
by  saying,  that  a person  may  retain 
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retinere  possessionem  posse  aliquem  possession  by  any  other  who  pos- 
per  quemlibet  qui  ejus  nomine  sit  sesses  in  his  name.  Moreoyer,  it  is 
in  possessione.  Qmnetiam  animo  held  that  possession  maybe  retain-d 
quoqueretineri  possessionem  placet,  by  mere  intention  only,  that  is,  that 
id  est.  ut  quamvis  neque  ipse  sit  although  he  is  not  in  possession  him- 
in  possessione,  neque  ejus  nomine  self,  nor  is  any  one  else  in  his  name, 
alius,  tamen  si  non  derelinquend®  yet,  if  it  is  not  with  any  intention  of 
possessionis  animo,  sed  postea  re-  abandoning  the  thing,  but  of  retum- 
versurus  inde  discesserit,  retinere  ing  again  to  it,  that  he  has  placed 
possessionem  yideatur.  Adipisci  himself  at  a distance  from  it,  he  is 
vero  possessionem  per  quos  aliquis  considered  still  to  retain  the  posses- 
potest,  secundo  libro  exposuimus ; sion.  Through  whom  possession 
nee  ulla  dubitntio  est  quin  animo  may  be  acquired,  we  have  already 
Milo  adipisci  possessionem  nemo  explained  in  the  Second  Book.  But 
potest.  * it  most  certainly  can  never  be  ac- 

quired by  mere  intention  only. 

Gai.  iv.  153. 

The  person  actually  in  possession,  in  the  case  mentioned  in 
the  text,  viz.  the  colonv.8  or  inquilinu.8,  would  have  no  right 
to  any  interdicts  to  protect  the  possession,  because  he  did  not 
pussess  animo  domini.  (See  Bk.  ii.  Tit.  1.) 

6.  Recuperandie  possessionis  causa  6.  To  recover  possession  an  inter- 
solet  interdici,  si  quis  ex  posses-  diet  is  given  in  case  any  one  has 
sione  fundi  vel  indium  vi  dejectus  been  expelled  by  violence  from  the 
fuerit;  nam  ei  proponitur  inter-  possession  of  land  or  a building.  He 
dictum  unde  vi,  per  quod  is  qui  has  then  given  him  the  interdict 
dejecit,  cogitur  et  restitueie  pos-  unde  vi,  by  which  he  who  has  ex- 
sessioneni,  licet  is  ab  eo  qui  dejecit  pelled  him  is  forced  to  restore  to  him 
vi  vel  clam  vel  precario  possidebat.  the  possession,  although  the  person 
Sed  ex  constitutionibus  sacris,  ut  to  whom  the  interdict  is  given  has 
supra  diximus,  si  quis  rein  per  vim  himself  taken  by  force,  clandestinely, 
occupaverit,  si  quidem  in  bonis  or  as  a concession,  the  possession 
ejus  est,  dominio  ejus  privatur;  si  from  the  person  who  has  expelled 
ulieua,  post  ejus  restitutionem  him.  But,  as  we  have  said  above, 
etiam  sestimationem  rei  dare  vim  the  imperial  constitutions  provide 
pnsso  compellitur.  Qui  autem  ali-  that  if  any  one  seizes  on  a thing  by 
quern  de  possessione  per  vim  deje-  violence,  lie  shall  lose  the  owner- 
eerit,  tenet  ur  lege  Julia  de  vi  ship  of  it,  if  it  is  a part  of  his  own 
privata,  aut  de  vi  publica : sed  de  goods,  and  if  it  belongs  to  another, 
vi  privata,  si  sine  armis  vim  fecerit;  he  shall  not  only  restore  it,  but,  in 
sin  autem  cum  armis  sum  de  pos-  addition,  pay  to  the  person  who  has 
sessions  expulerit,  de  vi  publica.  sustained  the  injury,  the  amount  at 
Armorum  autem  appellatione  non  which  the  thing  is  estimated.  More- 
solum  scuta  et  gladios  et  galeas  sig-  over,  a person  who  1ms  expelled  by 
nificari  intelligimus,  sed  et  fustes  violence  another  from  bis  possession, 
et  lapides.  is  liable  under  the  lex  Julia  for  pri- 

vate or  for  public  violence ; for  pri- 
vate violence,  if  his  violence  was 
exercised  without  the  use  of  arms  ; 
for  public  violence,  if  the  expulsion 
from  possession  was  made  by  armed 
force.  U nder  the  term  arms  are  in- 
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eluded  not  only  shields,  swords,  and 
helmets,  but  sticks  and  stones. 

Gai.  iv.  154,  155 ; D.  xlviii,  7 ; D.  1.  10.  41 ; C.  viii.  4.  7. 

The  interdict  unde  vi  ran  thus  : — 

Unde  tu  Ulum  vi  dejecisti,  aut  familia  tua  dejedt,  de  eo, 
queeque  ille  tunc  ibi  habu.it,  tanturnmodo  infra  annum,  post 
annum  de  eo  quod  ad  earn  qui  vi  dejecit  pervenerit,  judicium 
dabo.  (D.  xliii.  16.  1.) 

Formerly  a distinction  was  made  in  granting  this  interdict, 
according  to  the  degree  of  violence  used.  If  it  had  been  ordi- 
nary violence  (vis  quotidiana),  the  interdict  was  only  granted 
if  the  possession  had  not  been  obtained  vi,  clam,  or  precario, 
with  respect  to  the  adversary  (Gai.  iv.  144);  but  if  vis  ai~mata 
had  been  employed,  the  interdict  was  granted  in  all  cases. 
This  difference  had  ceased  long  before  the  time  of  Justinian, 
and  apparently  before  the  time  when  the  interdict  assumed 
the  shape  in  which  we  now  find  it  in  the  Digest. 

The  interdict  unde  vi  only  applied  to  immoveables  until 
the  constitution  of  Valentinian,  Theodosius,  and  Arcadian, 
alluded  to  in  the  text,  which  applied  to  moveables  as  well  as 
to  immoveables.  (C.  viii.  4.  7.) 

The  lex  Julia  de  vi  is  treated  of  in  Tit.  18.  8. 


7.  Tertia  divisio  interdictorum 
hive  eat,  quod  aut  simplicia  sunt, 
aut  duplicia.  Simplicia  sunt,  veluti 
in  quibus  alter  actor,  alter  reua 
eat,  qualia  aunt  omnia  reatitutoria 
aut  exhibitoria:  namque  actor  eat, 
qui  desiderat  aut  exhiberi  aut  re- 
atitui,  reua  est  is  a quo  deaideratur 
ut  restituat  aut  exhibeat,  Prohi- 
bitoriorum  autem  interdictorum 
alia  simplicia  sunt,  veluti  cum 
prohibet  pnetor  in  loco  sacro  vel  in 
ttumine  publico  ripave  ejus  aliquid 
fieri  ; nara  actor  est  qui  desiderat 
ne  quid  fiat,  reua  est  qui  aliquid  fa- 
cere  conatur.  Duplicia  sunt,  ve- 
luti  uti  possidetis  interdictuui  et 
utrubi ; ideo  autem  duplicia  vo- 
cantur,  quia  par  utriuaque  liti- 
gatoris  in  bis  conditio  eat,  nec 
quisquam  pnecipue  reus  vel  actor 
lutelligitur,  sed  unusquisque  tarn 
rei  quarn  actoris  partes  sustinet 


Gai.  iv. 


7.  The  third  division  of  interdicts 
is,  that  they  are  either  simple  or 
double.  Those  are  simple  in  which 
one  person  is  plaintiff  and  the  other 
defendant,  as  is  the  case  in  all  that 
are  restitutory  or  exhibitory.  For 
he  is  the  plaintiff  who  wishes  that  a 
thing  shall  be  exhibited  or  restored, 
and  he  is  defendant  against  whom 
the  claim  is  made.  But  of  pro- 
hibitory interdicts  some  are  simple, 
some  double : simple,  as  for  instance, 
when  the  prietor  lorbids  anything  to 
be  done  in  a sacred  place,  or  in  a 
public  river,  or  on  its  banks;  for  he 
is  plaintiff  who  wishes  that  the  thing 
should  not  be  done,  and  he  is  de- 
fendant who  wishes  to  do  it;  double, 
as  in  the  case  of  the  interdicts  uti 
poHsuletis,  and  utrubi : and  these  in- 
terdicts are  called  double,  because  in 
them  the  position  of  each  party  is 
equal,  for  neither  can  be  said  to  be 
properly  plaintiff  or  defendant,  but 
each  is  at  once  plaintiff  and  de- 
fendant. 

15(1-180. 
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Duplicia  aunt,  veluti  uti  possidetis  interdictum  et  utrubi. 
These  interdicts  here  and  in  Gaius(GAi.iv.  160)are,  seemingly, 
only  adduced  as  examples,  but  we  know  of  no  others  having 
the  same  character. 

8.  De  ordine  et  vetere  exitu  in-  8.  Of  the  process  and  effect  of 
terdietorumsupervacuiiin  est  hodie  interdicts  in  former  times  it  would 
dicere : naui  quoties  extra  ordinera  be  now  superfluous  to  speak.  For 
jus diciturfqualia  sunt  hodie  omnia  whenever  the  jurisdiction  is  extra- 
judicia),  non  est  necesae  reddi  in-  ordinary,  as  is  the  case  now  in  all 
terdictum  ; sed  perinde  judicatur  actions,  there  is  no  necessity  for  an 
sine  interdictis,  ac  si  utilis  actio  ex  interdict;  for  judgment  is  given 
causa  interdicti  reddita  fuisset.  without  interdicts,  exactly  as  if  a 

utilit  actio  had  been  given  in  pur- 
suance of  an  interdict. 

C.  viii.  1.  3. 

From  the  Institutes  of  Gains  we  gather  a general  notion 
of  the  manner  in  which  the  proceedings  on  an  interdict  were 
conducted.  But  the  text  of  Gains  is,  in  this  part,  very  im- 
perfect and  difficult  to  understand,  and  as  the  whole  process 
was  obsolete  in  the  time  of  Justinian,  a very  short  sketch  of 
the  proceedings  must  suffice  here. 

The  parties  were  made  to  appear  in  jure  exactly  in  the  same 
way  when  an  interdict  was  to  be  applied  for  as  when  an  action 
was  to  be  brought.  The  pnetor  heard  the  statement  of  the 
party  who  made  the  application,  and  if  the  adversary  confessed 
the  truth  of  the  statement,  or  the  facts  were  manifest,  the  pnetor 
announced  his  decree  at  once,  and  bad  it  executed,  if  necessary, 
by  the  strong  arm  of  the  law  (incut  u militari).  If  the  merits 
of  the  case  were  doubtful,  or  the  defendant  refused  to  obey, 
the  pnetor  gave  an  action  based  upon  the  interdict,  that  is, 
the  intentio  of  the  formula  was  the  language  of  the  interdict 
put  as  a hypothetical  case.  The  interdict  would  run, — Hoc 
vel  Mud  te/acere  veto  ; the  intentio.  Si  hoc  vel  illud  A.  A. 
fecerit  (comleiunu,  &c. ).  The  parties  bouud  themselves  by  a 
sponaio  and  restipulatio  in  a penal  sum,  which  the  defendant 
was  to  pay  if  he  had  violated  the  terms  of  the  interdict,  and 
to  receive  if  he  had  not.  But  this  practice,  which  was  always 
adopted  when  the  interdict  was  prohibitory,  was  probably 
gradually  abandoned  when  the  interdict  was  restitutory  or 
exhibitory;  and  in  these  cases,  in  order  to  compel  the  actual 
performance  of  the  act  ordered  by  the  praetor,  an  action  was 
given  with  a formula  arbitraria,  so  that  the  judex  might 
issue  a preparatory  order  to  the  defendant,  and  if  it  was  not 
complied  with,  might  make  him  pay  the  arnouut  of  all  damage 
sustained  ( quanti  ea  res  erit).  (Gai.  iv.  161,  and  foil.) 
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Tit.  XVI.  DE  PCENA  TEMERE  LITIGANTIUM. 


Nunc  admonendi  sumus,  mag- 
liam  curam  egisse  eos  qui  jura 
Mietinebant,  ne  facile  homines  ad 
litigandum  procederent,  quod  et 
nobis  studio  eat;  idque  eo  maxima 
fieri  potest,  quod  temeritas  tam 
agentium  quain  eorum  cum  quibua 
ageretur,  modo  pecuniaria  poenn, 
■undo  jurisjurandi  religione,  modo 
infamim  metu  coercetur. 


Oil.  iv.  1 


We  may  here  observe,  that  the 
authors  aud  preservers  of  our  law 
have  always  sought  most  anxiously 
to  hinder  men  from  engaging  too 
recklessly  in  law-suits,  aud  it  is 
what  we  ourselves  desire  also.  And 
the  best  method  of  succeeding  in 
it  is,  to  repress  the  rashness  alike  of 
plaintiffs  and  of  defeudants,  some- 
times by  a pecuniary  penalty,  some- 
times by  the  sacred  tie  of  an  oath, 
sometimes  by  the  fear  of  infamy. 

4,  and  foil. 


In  the  days  of  Gains,  the  means  of  punishing  persons  who 
recklessly  brought  or  defended  a suit  were  more  numerous. 
First,  there  was  the  action  of  calumny,  the  word  calumnia 
meaning  in  Roman  law  the  offence  committed  by  a man 
who,  in  the  language  of  Gains,  intelligit  non  recte  se  agere 
sed  vexandi  adversarii  gratia  actionem,  institvit.  (Gai. 
iv.  174.)  This  action  might  also  be  brought  against  the  de- 
fendant for  improperly  defending  an  action.  Secondly,  by  a 
xponsio  and  reetipulatio,  each  party  could  make  the  other 
liable  to  forfeit  a fixed  sum  in  case  the  sentence  was  against 
him.  Thirdly,  there  was  also  the  oath,  which  was  retained 
by  Justinian,  with  this  difference — previously  to  the  time  of 
Justinian,  either  party  might,  but  neither  need  necessarily, 
challenge  his  adversary  to  swear  that  he  had  good  grounds  for 
bringing  or  defending  the  action ; but  if  he  adopted  this 
course,  and  his  adversary  accepted  the  challenge,  he  thereby 
abandoned  the  power  of  bringing  an  action  to  punish  his 
adversary  for  reckless  litigation.  (Gai.  iv.  179.)  Justinian 
made  the  oath  a necessary  preliminary  to  bringing  or  defend- 
ing the  action.  (C.  ii.  5.  9.  2.)  Further,  as  in  the  time  of 
Justinian,  rashly  defending  certain  actions  subjected  the  de- 
fendant to  a pecuniary  loss,  and  rashly  defending  certain 
others,  to  infamy.  And,  lastly,  the  defendant  could,  in  parti- 
cular cases,  bring  against  the  plaintiff  a contrary  action,  con- 
trarium  judicium. ; and  the  plaintiff,  in  these  cases,  was  liable 
to  pay  a tenth  part  of  the  sum  demanded,  even  though  he 
had  not  actually  brought  the  action  from  any  bad  motive. 


I.  Ecce  enim  jusjurandum omni- 
bus qui  conveniuntur,  ex  constitu- 
tions nostril  defertur ; nam  reus 
non  ali ter  suis  allegntionibus  utitur, 


1.  And  first,  under  our  constitu- 
tion, an  oath  is  administered  to  all 
defendants.  And  the  defendant  is 
not  admitted  to  state  his  defence 
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nisi  nrius  juraverit  quod  putans  until  he  has  sworn  that  it  is  from  a 
aese  nona  iustantia  uti  ad  contra-  persuasion  of  the  goodness  of  his 
dicendum  pervenit.  At  adversus  own  cause  that  he  resists  the  de- 
inficiantes  ex  quibusdam  causis  du-  mand  of  the  plaintiff.  In  many  case- 
pli  vel  tripli  actio  constituitur,  ve-  the  action  is  raised  so  as  to  be  for 
luti  si  darnui  injuriie  aut  legatorum  the  double  or  treble  value  against 
locis  venerabihbus  relictorum  no-  those  who  deny;  for  instance,  in  the 
mine  agatur.  Statim  an  tern  ab  in-  case  of  wrongful  damage,  or  of  lega- 
itio  pluris  quam  simpli  est  actio,  cies  left  to  holy  places.  There  are 
veluti  furti  manifesti  quadrupli,nec  other  cases,  in  which,  from  the  bo- 
manifesti  dupli;  uaiu  ex  his  causis  ginning,  the  action  is  more  than  for 
et  aliis  quibusdam,  sive  quis  neget  the  single  value,  ns,  for  instance,  the 
sive  fateatur,  pluris  quam  simpli  action  furti  manifesti  for  the  qund- 
est  actio.  Item  actoris  quoque  ruplc,  and  furti  nee  manifesti  for  the 
calumnia  coereetur,  nam  ctiam  ac-  double.  In  these  cases  and  in  some 
tor  pro  calumnia  jurare  cogitur  ex  others,  whether  the  defendant  denies 
nostra  coustitutioue ; utriusque  or  confesses,  the  action  is  for  more 
ctiam  partis  advocati  jusjurandum  than  the  single  value.  The  litigi- 
subeunt,  quod  alia  nostra  constitu-  ousness  of  the  plaintiff  is  also  re- 
tione  comprehensum  est.  line  au-  strained,  for  he  is  obliged  bv  our 
tern  omnia  pro  veteris  calumniie  constitution  to  take  the  oath  tie  ca- 
actione  introducta  sunt,  quse  in  do-  iumnia.  The  advocates  also  of  each 
suetudinem  abiit,  quia  in  partem  party  take  an  oath  prescribed  bv 
decimam  litis  actores  muletabat,  another  of  our  constitutions.  All 
quod  numquam  factum  esse  inve-  these  formalities  have  been  intro- 
nirnus : sed  pro  his  introductum  duced  to  replace  the  old  actiou  ca- 
est  et  praifatum  jusjurandum,  et  Iumnia,  which  is  fallen  into  disuse, 
ut  improbus  litigator  et  damnum  for  it  subjected  the  plaintiff  to  a tine 
et  impensas  litis  inferre  adversario  of  the  tenth  of  the  value  of  the 
suo  eogntur.  thing  in  dispute : but  we  have  never 

known  this  penalty  enforced.  In  its 
stead,  there  baa,  in  the  first  place, 
been  introduced  the  oath  we  have 
just  mentioned ; and,  in  the  next 

fdace,  a person  who  brings  a ground- 
ess  action  is  made  to  reimburse  his 
adversary  for  all  losses  and  expenses 
he  has  been  put  to. 

Gai.  iv.  173;  C.  ii.  50.  2;  C.  iii.  1. 13.  0;  C.  iii.  1.  14.  1., 

For  the  terras  of  these  oaths  see  C.  ii.  59.  2;  C.  iii.  1.  14.  1. 
Vel  tripli.  We  know  of  no  actions  in  which  there  was  a penalty 
of  treble  against  a defendant  who  denied  the  claim.  Perhaps 
the  word  tripli  has  slipped  in  from  the  text  of  Gains,  in  which 
it  refers  to  actions  furti  ollati,  &c.  (Gai.  iv.  171.  173.) 

2.  Ex  quibusdam  judiciis  dam-  2.  In  certain  actions  the  person 
nati  ignominiosi  fiunt:  veluti  furti,  condemned  becomes  infamous,  as  in 
vi  bonorum  raptorum,  injurinrum,  the  actions  furti,  vi  bonorum  rapto- 
de  dolo ; item  tutclic,  mandati,  de-  rum,  injuriarum,  de  dolo : as  also  in 
posit i directis  non  contrariis  action-  the  actions  tutelcr,  numdati,  dejmsiti, 
lbus  ; item  pro  socio,  qua  ab  utra-  if  direct,  but  not  if  contrary  ; and 
que  parte  directa  est,  et  ob  id  also  in  the  action  pro  socio,  which  is 
quilibet  ex  sociis  eo  judicio  dam-  direct,  by  whichever  of  the  Contract- 
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natus  ipnominia  notatur.  Bed  furti 
quidem  aut  vi  bonorura  raptorum, 
nut  injuriarum,  aut  de  dolo,  non 
solum  damnati  notantur  ignominia, 
sed  etiam  pacti.  et  recte:  plurimum 
ouim  interest,  utrura  ox  delicto  ali- 
quis  an  ex  contractu  debitor  ait. 


ing  parties  it  may  be  brought,  and 
in  which  infamy  is  attached  to 
whichever  of  these  parties  may  be 
condemned.  But  in  the  actions  fur- 
ti , vi  btmitntm  raptorum , injuriarum , 
nnd  tie  Halo,  it  is  not  only  to  have 
been  condemned  that  makes  a per- 
son infamous,  but  also  to  have  agreed 
for  the  commission  of  the  offence ; 
and  rightly,  for  there  is  a great  dif- 
ference in  being  debtor  by  a delict, 
or  by  a contract. 


Gai.  iv.  182;  I),  iii.  2.  7. 


Directis  non  contrnriis.  Contraries  action  es  were  such  as 
those  brought  against  the  pupil,  the  mandator,  or  depositor, 
by  the  tutor,  mandatary,  or  depositary.  There  could  be  no 
reason  why  infamy  should  attach  to  a pupil  who  did  not 
know  the  amount  of  the  claims  of  the  tutor,  or  to  a depositor 
who  did  not  know  the  amount  of  the  expenses  to  which  the 
depositary  had  been  put. 

The  consequences  of  infamy  were  to  prevent  the  guilty 
person  from  being  a witness,  receiving  any  public  honours,  or 
bringing  a public  prosecution.  We  have  also  seen  (Tit.  13.  11) 
that,  previous  to  the  legislation  of  Justinian,  a person  declared 
infamous  could  not  appear  as  procuratorin  the  cause  of  another. 


3.  Omnium  autem  actionum  in- 
stituendarum  principium  ab  ea 
parte  edicti  pronciscitur,qua  praetor 
edicit  de  in  jus  vocando ; utique 
eniin  in  prinns  adversaries  in  jus 
vocandus  est,  ad  eum  qui  jus  dic- 
turus  sit.  Qua  parte  piaster  paren- 
tibus  et  patroms,  item  parentibus 
libe  risque  patronorum  et  patroua- 
rum  hunc  prfestat  lionorem,  ut  non 
aliter  liceat  liberis  libertisque  eoa 
in  jus  vocare,  quam  si  id  ab  ipso 
praetore  postulaverint  et  impetra- 
verint ; et  si  quis  aliter  vocaverit, 
in  eum  plenum  solidurum  quinqua- 
ginta  constituit 


3.  In  bringing  any  action,  the  first 
thing  is,  to  comply  with  that  part  of 
the  edict  in  which  the  praetor  treats 
of  the  pocatio  in  jtu.  For  the  de- 
fendant must  always  be  summoned 
in  joe,  i.e.  before  the  magistrate  who 
lms  the  jurisdiction.  In  this  part  of 
the  edict  the  praetor  wishes  that  such 
respect  should  be  shown  towards  as- 
cendants, patrons,  and  even  towards 
the  ascendants  and  children  of  pa- 
trons, that  children  and  freedmen 
cannot  summon  them  in  jtu,  unless 
they  have  first  obtained  permission 
from  the  praetor;  and  he  subjects 
persona  who  summon  them  without 
having  obtaiued  the  praetor's  per- 
mission, to  a penalty  of  fifty  solitli. 


Gai.  iv.  40;  B.  ii.  4.  1 ; D.  ii.  4.  4.  1 ; D.  ii.  4.  24. 


The  earliest  method  of  vocatio  in  jus  was  to  seize  on  the 
defendant,  and  drag  him  before  a magistrate.  Afterwards 
the  seizing  became  symbolical,  and  the  plaintiff  called  some 
one  to  witness  that  the  defendant  had  been  seized,  but  would 
not  come. 
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Tit.  XVII.  I)E  OFFICIO  JUDICIS. 


Superset  ut  de  officio  judicis  die-  It  remains  to  treat  of  the  office  of 
piciamue.  Et  quidem  imprimis  il-  the  judge.  His  first  care  ought  to 
lud  observare  debet  judex,  ne  aliter  be,  never  to  judge  otherwise  than 
judicet  quam  legibus  aut  constitu-  according  to  the  laws,  the  constitu- 
tionibua  aut  moribue  proditum  cat.  tions,  or  customary  usage. 

D.  v.  1.  40.  1 ; D.  xjviii.  10.  1.  3.  ' 


Judex  qui  contra  sacra*  principum  const i tut i ones,  contra 
jus  publicum  quod  apud  se  recitatum  est,  pronunciat,  in 
insulam  deportatur.  (Paul.  Sent.  v.  25.  4.) 

If  the  judge  gave  a sentence  manifestly  wrong,  or  if  the 
sum  were  fixed  in  the  condemnation  by  the  praetor,  and  the 
judge  condemned  the  defendant  in  a different  sum  (see 
Tit.  4.  9),  the  sentence  was  treated  as  void  without  any  appeal 
being  necessary.  If  the  judge  was  mistaken,  as,  for  instance, 
in  the  mode  in  which  he  regarded  some  fact,  an  appeal  was 
allowed,  which  had  to  be  brought  within  two  days  (prolonged 
to  ten  days  by  Justinian  in  Nov.  23)  after  the  sentence,  or 
three  days  if  a procurator,  and  not  the  party  himself,  had 
conducted  the  suit.  The  appeal  lay  from  the  judge  back  to 
the  pnetor,  from  the  praetor  to  the  senate,  or,  in  later  times, 
to  the  council  of  the  emperor  with  the  prcetorian  praefect  as 
its  head  judge,  and  finally  to  the  emperor  himself. 

1.  Ideoque  si  noxali  judicio  ad-  1.  Consequently,  in  a noxnl  ac- 
dictus  est,  observare  debet,  ut  si  tion,  if  he  thinks  the  master  might 
coudemnandus  videatur  dorainus,  to  be  condemned,  be  ought  thus  to 
ita  debeat  condemnare:  Publium  shape  the  condemnation:  ‘I  con- 
Mmvium  Lucio  Titio  decern  aureog  dernn  Publius  Mtevius  at  the  suit  of 
condemno,  aut  noxam  dedere.  Lucius  Titius  to  pay  ten  aurei,  or  to 

abandon  the  cause  of  the  injury. 

D.  xlii.  1.  6.  1. 


2.  Et  si  in  rem  actum  sit,  sive 
contra  petitorem  judicaverit,  ab- 
solvere  debet  possessorem ; sive 
contra  possessorem,  jubere  eum 
debet  ut  rem  ipsam  restituat  cum 
fructibua.  Sed  si  possessor  neget 
in  prirsenti  se  restituere  posse,  et 
sine  frustrations  videbitur  tempus 
restituendi  causa  petere,  indulgen- 
dum  est  ei,  ut  tamen  de  litis  iieti- 
matione  caveat  cum  fidejussore,  si 
intra  tempus  quod  ei  datum  est 
non  restituisset.  Et  si  hereditas 
potita  sit,  eadem  circa  fructus  in- 
terveniunt,  qua.1  diximus  interven- 


2.  In  a real  action,  if  be  deter- 
mines against  the  claimant,  he  ought 
to  absolve  the  possessor:  if  against 
the  possessor,  he  ought  to  order  the 
possessor  to  give  up  the  thing  itself 
together  with  the  fruits.  Tlut  if  the 
possessor  states  that  it  is  out  of  his 
power  to  give  up  the  thing  at  once, 
and  his  request  for  delay  seems  ho- 
nestly made,  the  indulgence  should 
be  accorded  him ; but  ne  must  first 
furnish  a JUlejumn-  to  give  security 
to  the  amount  of  the  value  of  the 
thing  in  dispute,  in  case  he  should 
not  restore  it  within  the  time  al- 
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ire  in  singularum  rerum  petitioner 
illorum  autem  fructuum  quos  culpa 
sua  possessor  non  perce  perit,  in 
utraque  actione  eadem  ratio  pene 
habetur,  si  prado  fuerit;  si  vero 
bona  tide  possessor  fuerit,  non  habe- 
tur ratio  consumptorum,  neque  non 
perceptorum.  Post  incboatam  au- 
tem petitionem,  etiam  illorum  fruc- 
tuum ratio  babetur  qui  culpa  pos- 
sessors percepti  non  sunt,  vel  per- 
cepti  consumpti  sunt. 


lowed  him.  If  it  is  an  inheritance 
that  is  claimed,  the  rules  with  re- 
gard to  the  fruits  are  the  same  as 
those  we  have  laid  down  in  the  case 
of  particular  things.  Of  the  fruits 
not  gathered  by  the  fault  of  the  pos- 
sessor, account  is  taken  almost  in  the 
same  way  in  both  actions,  when  the 
possession  is  mala  fid*.  The  bona 
Jiik  possessor  has  not  to  account  for 
fruits,  whether  consumed  or  not  ga- 
thered. But  from  the  time  when 
the  claim  is  made,  the  possessor  has 
to  account  for  all  fruits  not  gathered 
through  his  fault,  or  gathered  and 
consumed. 


D.  vi.  1.  17.  1 ; D.  vL  1.  36.  1 j D.  vi.  1.  62.  1 ; C.  iii.  32.  22. 


What  the  words  eadem,  petie  ratio  refer  to  is  not  easy  to 
say.  Perhaps  they  may  have  reference  to  the  lesser  degree  of 
severity  with  which  an  account  of  fruits  not  gathered  was 
exacted  in  the  case  of  an  inheritance,  the  possessor  not  being 
accountable  for  all,  hut  only  for  those  which  it  could  be  fairly 
said  he  ought  to  have  gathered.  (D.  v.  3.  25.  4.) 

Justinian  here  says  that  the  position  of  a bona  fide  possessor 
was  the  same  in  the  case  of  an  inheritance  and  of  a particular 
object ; for  that  in  neither  case  was  he  answerable  for  fruits 
gathered  and  consumed.  But  this  was  not  the  case  after  a 
senatv  s-consrdtum  made  in  the  time  of  Hadrian  (D.v.  3. 20. 6.), 
which  made  the  bona  Jide  possessor  of  an  inheritance  answer- 
able  for  all  that  he  had  profited  by  (D.  v.  3.  28) ; and  he  was 
therefore  answerable  for  the  fruits  he  had  consumed.  Perhaps 
the  text  may  be  based  on  some  passage  in  the  writings  of  a 
jurist  who  wrote  before  the  eenatus-consultuni  was  made. 


3.  Si  ad  exhibendum  actum 
fuerit,  non  sufficit  ai  exhibeat  rent 
is  cum  quo  actum  eat ; sed  opus 
eat  ut  etiam  rei  cauaam  debeat  ex- 
hibere,  id  eat,  ut  earn  cauaam 
habeat  actor  quarn  habitunia  easet, 
ai  cum  primum  ad  exhibendum 
egissit,exhibita  res  fuisset:  ideoque 
si  iuter  morns  usucapta  sit  res  a 
possessore,  nihilominus  conderana- 
bitur.  l’ne teres  fructus  medii  teru- 
poris,  id  est,  ejua  quod  post  accep- 
tum  ad  exhibendum  judicium  ante 
rent  judicntam  intercessit,  rationem 
habere  debet  judex.  Quod  si  neget 
is  cum  quo  ad  exhibendum  actum 
est,  in  priesonti  exhibere  posse,  et 
turn  pus  exhibeudi  causa  petat,idque 


3.  In  the  action  ad  exhiljeiidiim  it 
is  not  sufficient  that  the  defendant 
exhibits  the  thing,  but  he  must  also 
exhibit  everything  derived  from  the 
thing,  that  is,  he  must  place  the 
claimant  in  the  same  position  as  he 
would  have  been  in,  if  the  thing  had 
been  exhibited  immediately  on  the 
demand  being  made.  If,  therefore, 
during  the  delay,  the  possessor  com- 
pletes the  usucapion  of  the  thing,  he 
will  still  be  condemned.  The  judge 
ought  also  to  make  him  account  for 
the  fruits  of  the  intermediate  time, 
that  is,  of  the  time  elapsed  between 
the  granting  the  action  ad  exhibmd- 
utn  and  the  sentence.  If  the  de- 
fendant states  that  it  is  out  of  his 
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power  to  make  the  exhibition  im- 
mediately, and  his  request  for  delay 
seems  honestly  made,  he  should 
have  time  given  him,  but  he  must 
first  give  security  that  he  will  give 
the  thing  up.  But  if  he  neither  ex- 
hibits the  thing  at  once,  upon  the 
order  of  the  judge,  nor  gives  secu- 
rity for  exhibiting  it  afterwards,  he 
must  be  condemned  in  an  amount 
equivalent  to  the  interest  of  the 
claimant  in  having  it  exhibited  im- 
mediately. 

D.  x.  4.  9.  5,6;  D.  x.  4. 12.4,5. 

4.  Si  familisc  erciscundie  judicio  4.  In  the  action  familia  ercucun- 
aetum  sit,  singulas  res  singulis  d&,  he  ought  to  adjudge  each  object 
heredibus  adjudicare  debet ; et  si  to  each  heir  separately,  and,  if  any 
in  alterius  persona  pnegravare  vide-  one  heir  has  more  than  his  share  ad- 
atur  adjuaicatio,  debet  hunc  in-  judged  him,  the  judge  ought,  as  we 
vicem  coheredi  certa  peeunia,  sicut  have  said  above,  to  condemn  him  to 
jam  dictum  est,  condemnare.  Eo  pay  his  coheir  a fixed  sum  as  an 
quoque  nomine  coheredi  quisque  equivalent.  So,  too,  an  heir  ought 
suo  condemnandus  est,  quod  solus  to  be  condemned  to  make  compen- 
fructus  hereditarii  fundi  percepit,  sation  to  his  coheirs,  who  has  alone 
aut  rem  hereditariam  corruperit  enjoyed  the  fruits  of  the  land  of  the 
aut  consumpserit.  Qusb  quidem  inheritance,  or  has  damaged,  or  con- 
similiter  inter  plures  quoque  qunm  sumed  anything  forming  part  of  the 
duos  coheredes  subsequimtur.  inheritance.  And  these  rules  apply, 

whether  the  coheirs  are  two  or  more. 

D.  x.  2.  51,  62.  2. 

As  to  the  office  of  the  judge  in  the  three  actions  noticed  in 
this  and  the  two  succeeding  paragraphs,  see  Introd.  sec.  103. 

5.  Eadem  interveniunt,  et  si  6.  It  is  the  same  in  the  action 
communi  dividundo  de  pluribus  commimi  dividundo  for  the  division 
rebus  actum  fuerit.  Quod  si  de  of  a number  of  things.  If  there  is 
unn  re,  veluti  fundo,  si  quidem  iste  only  one  object  to  be  divided,  for 
fundus  commode  regionibus  divisi-  instance,  a piece  of  land,  the  judge 
onem  recipiat,  partes  ejus  singulis  ought,  if  the  land  easily  admits  of 
adjudicare  debet,  et  si  unius  pars  division,  to  adjudge  their  respective 
pnegravare  videbitur,  is  invicem  shares  to  the  several  co-proprietors, 
certa  peeunia  alteri  condeinnan-  And  if  one  of  them  receives  too 
dus  est.  Quod  si  commode  dividi  large  a share,  the  judge  ought  to 
non  possit,  veluti  homo  forte  aut  order  him  to  pay  a sum  of  money  as 
mulus  erit  de  quo  actum  sit,  tunc  compensation  to  the  other.  If  the 
totus  uni  adjudicandus  est,  et  is  thing  is  one  that  cannot  be  advan- 
invicem  alteri  certa  peeunia  con-  tageously  divided,  as,  for  instance, 
demnandus.  a slave  or  mule,  then  the  whole 

must  be  adjudged  to  one,  and  he 
must  be  condemned  to  pay  a fixed 
sum  as  compensation  to  the  other. 

I),  x.  2.  55  ; C.  iii.  87.  8. 

Q Q 


sine  fru«tratione  postulare  videatur, 
dari  ei  debet,  ut  tamen  caveat  se 
re8tituturum.  Quod  si  neque  sta- 
tim  jussu  judicis  rem  exhibeat, 
neque  postea  exhibiturum  se  cave- 
at, condemnandus  sit  in  id  quod 
actoris  intererat  ab  initio  rem  ex- 
bibitam  esse. 
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0.  Si  finium  regundorum  actum 
fucrit,  dispicere  debet  judex  an  ne- 
ci  .-.ina  ait  adj  udicatio : cpne  aane 
urio  caau  necowiria  eat,  hi  eviden- 
tioribusfinibusdistingui  agros  coin- 
in' alius  ait,  quam  oliiu  fuisaent  dia- 
tilicti ; uam  tunc  neceaae  eat  ex 
aiteriua  agro  partem  aliquant  alte- 
ritia  agri  domino  adjuilicari,  quo 
casu  conveniens  eat  ut  is  alteri 
certa  pecuuia  debeat  condeumari. 
Eo  quoque  nomine  dtunnandua  eat 
quiaque  hoc  judicio,  quod  forte 
circa  fines  aliquid  malitioae  cora- 
iniait,  verbi  gratia,  quia  lapides 
finales  furatus  eat,  vel  arhores 
finales  oecidit.  Contumacim  quo- 
ue  nomine  quiaque  eo  judicio  con- 
emnatur,  veluti  ai  quia  jubente  ju- 
dice  metiri  agios  passus  non  fuerit. 


6.  In  the  action  finium  rtgttndo- 
rtim  the  judge  ought  to  examine  if 
the  adjudication  is  necessary,  and  it 
is  so  only  in  one  case.  via.  il  it  would 
be  advantageous  that  the  boundaries 
should  be  more  clearly  marked  than 
before.  In  that  case  it  becomes  ne- 
cessary to  adjudge  to  one  party  a 
portion  of  the  field  of  the  other,  and 
consequently  the  person  to  whom  it 
is  adjudged  ought  to  be  condemned 
to  pay  a fixed  sum  ns  compensation 
to  the  other.  In  this  action  he 
ought  also  to  be  condemned  who  has 
fraudulently  interfered  with  the 
boundaries,  as,  for  instance,  by  car- 
rying oft'  the  boundary  stones,  or 
cutting  down  the  trees  that  mark 
the  limit.  A person  may  be  also 
condemned  by  this  same  action  for 
contumacy,  who,  in  defiance  of  the 
order  of  the  judge,  opposes  the  mea- 
surement of  the  fields. 


D.  x 1,  2. 1 ; D.  x.  1.  3,  4.  3,  4. 


7.  Quod  autem  istis  j udiciis  ali-  7.  In'these  actions,  anything  ad- 

cui  adjudication  sit,  id  statim  ejus  judged  becomes  at  once  the  pro- 
fit cui  adjudication  est.  petty  of  the  person  to  whom  it  is 

adj  udged. 

See  Iutrod.  sec.  103. 


Tit.  XVIII.  DE  PUBLICIS  JUDICIIS. 


Publics  judicia  neque  per  ac- 
tiones  ordinantur,  neque  omnino 
cpiidquam  simile  habent  cum  cete- 
ris judiciis  de  quihus  locuti  sumus, 
magnaque  diversitas  est  eoruin  et 
in  instituemlis  et  in  exercendis. 


Public  prosecutions  are  rot  intro- 
duced by  actions,  and  bear  no  resem- 
blance to  the  other  legal  remedies 
of  which  we  have  been  speaking. 
There  is  a great  difference  between 
them,  both  in  the  mode  in  which 
they  are  begun  and  in  that  in  which 
they  are  carried  on. 


The  subject  of  public  prosecutions  is  foreign  to  a treatise 
» hich,  like  the  Institutes,  professes  to  treat  only  of  private 
law.  It  is  not  noticed  at  all  in  the  Institutes  of  Gaius,  and 
is  treated  in  a very  cursory  manner  in  this  Title.  For  the 
comprehension  of  this  Title,  it  will  he  sufficient  to  observe 
that,  in  the  later  times  of  the  Republic  and  in  the  first  years 
of  the  Empire,  a series  of  laws  was  made,  fixing  the  penalty 
to  be  attached  to  particular  crimes,  and  prescribing  the  pro- 
cedure to  be  employed  in  the  trial.  Many  of  these  laws  are 
briefly  alluded  to  in  this  Title;  and  it  was  the  trials  conducted 
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under  their  provisions  that  alone  received  the  name  of  pub 
lica  judicia.  Under  the  Empire,  most  of  the  crimes  not 
coming  under  these  special  laws,  and  especially  those  provided 
against  by  a 8enatu8-con8wltum  or  constitution,  were  judged 
by  the  praetor  or  pncfectus  urbi.  in  a more  summary  method. 
The  judicium  was  then  said  to  be,  not  publicum,  but  extra 
ordinem ; and  gradually  the  method  of  procedure  prescribed 
by  the  law  for  the  different  publica  judicia  fell  into  desue- 
tude, and  nothing  was  retained  of  the  special  laws  but  the 
penalty  they  fixed  (D.  xlviii.  1.  8),  the  procedure  being  the 
same  as  in  the  judicia  extraordinaria. 

1.  Publics,  autem  dicta  sunt,  1.  They  are  called  public,  because 

quod  cuivis  ex  populo  executio  generally  auy  citizen  may  institute 
eoruin  plerumque  datur.  them. 

D.  xxiii.  2.  43.  10. 

There  were  certain  persons  excluded  from  the  right  of 
bringing  a criminal  accusation  ; for  instance,  women,  unless 
the  injury  complained  of  was  done  to  themselves  or  their  near 
relations,  and  persons  below  the  age  of  puberty,  persons  made 
infamous  by  a judicial  sentence,  and  persons  so  poor  as  not  to 
possess  fifty  aurei.  (I).  xlviii.  2.  2.  8 and  10.)  But,  generally 
speaking,  it  wus  the  right  of  anyone  to  make  a criminal  charge, 
although  he  might  be  totally  unconnected  by  any  ties  with 
the  person  who  suffered  from  the  crime. 

2.  Publicontni  judiciorum  quae-  2.  Some  public  prosecutions  are 

dnm  capitalia  sunt,  qusedam  non  capital,  somo  are  not.  We  term 
cnpitalia.  Capitalia  dieimus,  qua)  capital  those  which  involve  the  ex- 
ultimo  supplirio  alliciunt,  vel  aquas  treme  punishment  of  the  law,  or  the 
et  ignis  interdictions,  vel  deporta-  interdiction  from  lire  and  water,  or 
tione,  vel  metallo ; cetera,  si  quam  deportation,  or  the  mines.  Those 
infniniam  irrogant  cum  damno  pe-  which  carry  with  them  infamy  and 
cuniario,  biee  publica  quidem  sunt,  a pecuniary  penalty  are  public,  but 
non  tarnen  capitalia.  not  capital. 

* 1).  xlviii.  1,  2. 

3.  Publica  autem  sunt  luce : lex  3.  The  following  laws  have  refer- 
Julia  majestatis,  qua:  in  eos  qui  ence  to  public  prosecutions.  The 
contra  imperatorem  vel  rempubli-  le. r Julia  majeftatu,  which  subjects 
cam  aliquid  moliti  sunt,  suumvigo-  to  its  severe  provisions  all  who  at- 
rem  extendit.  llujus  prena  aninue  tempt  anything  against  the  Emperor 
amiasionem  sustiuet,  et  memoria  or  State.  The  peualtv  it  inflicts  is 
rei  etiam  post  mortem  damnatur.  the  loss  of  life,  and  the  memory  of 

the  guilty  is  condemned  even  after 
his  death. 

D.  xlviii.  4.  11. 

The  lex  Julia  vxajeetatis  was  passed  in  the  time  of  Julius 
Ctesar.  (D.  xliii.  4.) 

<Q  1 
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A liquid  rnoliti  sunt.  TLe  design,  without  any  overt  act, 
was  enough  to  sustain  the  charge. 

E tiara  post  mortem.  (See  Bk.  iii.  Tit.  1.  5.) 

4.  It<-m  lei  Julia  de  adulteriis  4.  Also  the  lex  Julia  tie  a&iiterii*. 
cnercendia,  qua;  non  solum  temera-  which  punishes  with  death  not  only 
tores  alienarum  uuptiarum  triad  if)  those  who  detile  the  marriage  bed, 
pnnit.  sed  et  eos  qui  cum  masculis  but  those  also  who  srive  themselves 
nefandam  lihidinem  exereere  au-  up  to  works  of  lewdness  with  their 
dent : sed  eadem  lege  J ulia  etiam  own  s*x.  The  same  law  also  pun- 
stupri  tiagitiuin  punitur,  cum  quis  ishes  the  seduction  without  violence 
sine  vi  vel  virgtnem  vel  viduam  of  a viririn,orof  a widow  of  honest 
honeste  viventem  atupraverit.  I’m-  character.  The  penalty  upon  offen- 
nam  autem  eadem  lex  irrogat  pec-  ders  of  honourable  condition  is  the 
ratoribus,  si  honesti  sunt,  publica-  confiscation  of  half  their  fortune, 
tionera  partis  dimidite  bonorum  ; si  upon  those  of  low  condition,  corporal 
hutniles. corporis  coercitioncm  cum  punishment  and  relegation, 
relegatione. 

I).  xlviii.  34,  pr.  and  1. 

The  lex  Julia  de  adulteriis  belongs  to  the  time  of  Au- 
gustus, about  B.c.  1 67. 

Gludio  puniL  The  lex  Julia  only  punished  the  guilty 
with  confiscation  of  a portion  of  their  property  and  rele- 
gation. (Paul.  Sent.  ii.  26.  14.)  Constantine  affixed  the 
graver  penalty.  (C.  ix.  9.  31.) 

5.  Item  lex  Cornelia  de  sieariis,  5.  Also  the  lex  Cornelia  lie  tica- 

qute  hoiuicidaa  ultore  ferro  perse-  riu,  which  strikes  with  the  sword 
quitur,  vel  eos  qui  hominis  occi-  of  vengeance  those  who  for  the  pur- 
dendi  causa  cum  telo  ambulant,  pose  of  killing  a man  go  armed  with 
Telum  autem.  ut  Cains  noster  in  a telum.  By  fe/um,  according  to  the 
interpretations  leguni  Duodecim  interpretation  given  by  our  Gaiua  in 
Tahularum  scriptum  reliquit,  vulgo  his  commentaries  on  the  Twelve 
qtiidem  id  appellatur,  quod  ah  arcu  Tables,  is  ordinarily  meant  anything 
mittitur ; sed  et  omne  signifieatur  that  ia  shot  from  a bow,  but  it 
quod  manu  cujusdam  mittitur.  Se-  equally  signifies  anything  sent  from 
quitur  ergo  ut  lapis  et  lignum  et  the  hand.  Thus,  a stone,  a piece  of 
terrum  hoc  nomine  contincatur,  wood,  or  of  iron,  is  included  in  the 
dictumque  ab  eo  quod  in  long-in-  meaning  of  the  term,  for  it  merely 
quum  mittitur.  a (irteca  voce  <iir6  implies  something  impelled  to  a die- 
rafiTifXw.  Et  banc  significationem  tance,  being  derived  from  the  Creek 
invenire  poesumus  et  in  Grteco  no-  word  rijAoi.  And  the  corresponding 
mine  : narn  quod  noa  telum  appel-  word  in  Greek  has  the  same  signifi- 
lamus,  ill!  /VK<ie  appellant  an,  to i cation,  for  what  we  call  telum,  they 
/iaWuriai.  Admonet  nos  Xeno-  call  from  fiaX\m9ai,  as  w"e 

phon,  nam  ita  scribit:  eai  tu  /hXij  may  learn  from  Xenophon,  who 
iiliov  i^ifnTo,\6yxai,roKtvfiaTa,  n^iy-  says,  ’they  carried  fiiSri,  viz.  spears, 
in i-oi,  TrXiioToi  ii  r ni  XiBot.  Sicarii  arrows,  slings,  and  a great  quantity 
autem  appellantur  a sica,  quod  aig-  of  stones.’  Assassins  are  called  *t- 
niticat  ferreum  cultrum.  Eadem  rarii  from  eica,  a short  sword.  By 
lege  et  venefici  capite  damnantur,  the  same  law,  poisoners  are  con- 
qui  artibus  odiosis  tarn  venenia  demned  who  by  hateful  arts  use  poi- 
quKin  ausurris  magicis  homines  oo-  sons  or  magic  charms  to  kill  men, 
eiderint,  vel  mala  medicamenta  or  publicly  sell  hurtful  drugs, 
publice  veudiderint. 

D.  xlviii.  8.  1 ; D.  I.  10.  233.  2. 
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Lex  Cornelia  de  sicariis  passed  during  the  dictatorship  of 
Sylla,  b.c.  80. 

6.  Alia  deinde  lex  asperrimum  0.  Another  law,  the  lex  Pompeia  de 

crimen  nova  poena  persequitur,  qure  parricidii*,  inflicts  on  the  most  hor- 
I’ompeia  de  pamcidiis  vocatur.  rible  of  crimes  a singular  punish- 
Qua  cavetur,  ut  si  quis  parentis  aut  ment.  It  provides,  that  anv  one  who 
filii,  aut  omnino  aflectionis  ejus  has  hastened  the  death  of  a parent 
qure  nuncupatione  parricidii  conti-  or  child,  or  of  any  other  relation 
netur,  fata  properaverit,  sive  clain  whose  murder  is  legally  termed  par- 
sive  palam  id  ausus  fuerit,  nec  non  ricide,  whether  he  acts  openly  or  se- 
is  cujus  dolo  inalo  id  factum  e-t,  cretly,  and  whoever  instigates,  or  is 
vel  conscius  criminis  existit,  licet  an  accomplice  in  the  commission  of 
extraneua  sit,  poena  parricidii  puni-  the  crime,  although  a stranger,  shall 
atur.  Et  neque  gladio  neque  igni-  undergo  the  penalty  of  parricide, 
bus  neque  ulla  nlia  solemni  poma  lie  will  bo  punished,  not  by  the 
subjiciatur,  sod  insutus  culeo  cum  sword,  nor  by  fire,  nor  bv  any  ordi- 
cnne  et  gallo  gallinaceo  et  vipera  nary  mode  of  punishment,  but  he  is 
et  simia,  et  inter  ens  ferales  angus-  to  be  sewn  up  in  a sack  with  a dog, 
tins  comprehensus,  secundum  quod  a cock,  a viper,  and  an  ape,  and  in- 
r gionis  qualitas  tulerit,  vel  in  vi-  closed  in  this  horrible  prison  he  is  to 
ciuum  mare  vel  in  nninem  projicia-  be,  according  to  the  nature  of  the 
tur:  ut  omnium  elementorum  usu  place,  thrown  into  the  sea,  or  into  a 
vivus  carere  incipiat,  et  ei  coelom  river,  tlint  even  in  his  lifetime  he 
superstitiet  terra  mortuoauferatur.  may  begin  to  be  deprived  of  the  use 
Si  quis  autem  alins  cognatione  vel  of  the  elements,  and  that  the  air 
aflinitate  conjunetas  personas  neca-  may  be  denied  to  him  while  he  lives, 
verit,  p<enam  legis  Cornelire  de  anJ  the  earth  when  he  dies.  He  who 
sicariis  sustinebit.  kills  other  persons  allied  to  him  by 

cognation  or  alliance,  shall  undergo 
the  penalty  of  the  lex  Cornelia  de 
ncartit. 

D.  xlviii.  9.  1.  9 ; C.  ix.  17. 

Lex  Pompeia  de  parricidi is,  passed  in  the  consulship  of 
Pompeius,  B.c.  52.  The  punishment  mentioned  in  the  text  is 
borrowed  from  the  legislation  of  the  Twelve  Tables.  The 
lex  Pompeia,  under  the  term  parrieidinm,  embraced  the 
murder  of  any  ascendant  of  a husband  or  wife,  of  comobrini , 
of  a step-father,  step-mother,  father-in-law,  mother-in-law, 
etc.,  of  a patron,  and  of  a child  if  killed  by  the  mother  or 
grandfather,  but  not  if  killed  by  the  father.  (D.  xlviii.  9. 1.) 
If  there  was  no  river  at  hand,  the  offender  was  torn  to  pieces 
by  wild  beasts.  (D.  xlviii.  9.  9.) 

7.  Item  lex  Cornelia  de  falsis,  7.  Also  the  lex  Cornelia  de  falein, 
qure  etiam  testamentaria  vocatur,  otherwise  called  teslamnUaria,  pun- 
prenam  irrogat  ei  qui  testamentum  ishesanyone  whoshall  have  written, 
vel  aliud  instrumentuin  falsum  sealed,  read,  or  substituted  a false 
scripserit,  significaverit.recitaverit,  testament,  or  any  other  instrument, 
subjecerit ; quivo  signum  adulteri-  or  shall  have  made,  cut, or  impressed 
mim  fecerit,  sculpserit.  expresserit  a false  seal,  knowingly  nnd  wilfully, 
sciens  dolo  malo.  Ejusque  legis  The  pen  ilty  is,  upon  a slave,  the  ex- 
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pcena  in  servosultimumsupplicium  treme  punishment  of  the  law,  as  is 
est  (quod  etiam  in  lego  de  sicariis  pronounced  hv  the  If. r Cornelia  iipnu 
et  veneficia  servatur),  in  liberos  assassins  and  poisoners;  that  upon 
veto  deportatio.  freemen  is  deportation. 

D.  xlviii.  10. 1.  13.  10. 1. 

Lex  Cermelia  de  fain  is,  or  Cornelia  testament  aria,  was 
passed  under  the  dictatorship  of  Sylla,  B.c.  80. 

8.  Ttem  lex  Julia  de  vi  publica  8.  Also  the  le.r  Julia  tie  ri  publica 
seu  private  adversus  eos  exoritur.  fen  private  punishes  those  who  are 
qui  vim  vel  armatam  vt-1  sine  armis  guilty  of  violeuee,  whether  with 
commiserint:  sod  si  quidem  arniata  armed  force  or  without.  For  violence 
vis  arguatur,  deportatio  ei  ex  lege  with  armed  force,  the  penalty  intlict- 
Jnlia  de  vi  publica  irrogatur;  si  ed  by  the  lex  Julia  da  vi  publica  is 
vero  sine  armis,  in  tertiatn  partetn  deportation.  For  violence  without 
bonorum  publicatio  imponitur.  Sin  arms,  it  is  the  confiscation  of  a third 
autem  per  vim  raptus  virgiuis  vel  of  the  offender’s  property.  But  in 
vidu;e  vel  sanctimonialis  vel  nlte-  case  of  the  rape  of  a virgin,  a widow, 
rius  fuerit  perpetratus,  tunc  et  pec-  a person  devoted  to  religion,  or  any 
catores  et  it  qui  opern  flagitio  dede-  one  else,  both  the  ravishers  and  all 
runt,  capite  puniuntur,  secundum  who  have  aided  in  the  commission  of 
nostra  constitution^  definitionem  the  crime  are  punished  capitally,  ac- 
ex  qua  hoc  apertius  est  scire.  cording  to  the  provisions  of  our  con- 

stitution, in  which  may  be  found 
fuller  information  on  this  bead. 

D.  xlviii.  0.  10.  2 ; C.  ix.  13.  1,  pr.  and  foil. 

Lex  Julia  de  vi,  passed  in  the  time  of  Julius  Caesar  or 
Augustus,  but  its  exact  date  is  not  known. 

0.  Ttein  lex  Julia  peculatus  eos  0.  Also  the  for  Julia  de  peridatu, 
punit,  qui  peenuiam  vel  rom  publi-  punishes  those  who  have  stolen 
cam  vel  saeramvelreligiosamfumti  public  money,  or  anything  sacred  or 
fuerint.  Sed  si  quidem  ipsi  jndiees  religious.  Magistrates,  who,  during 
tempore  administration!.*  publicaa  the  time  of  their  administration, 
pecunias  subtraxerint,  capitali  ani-  have  stolen  the  public  money,  are 
madversione  puniantiir ; et  non  so-  punishable  capitally,  as  also  are  all 
lum  hi,  sed  etiam  qui  ministerium  who  aid  them  in  their  robbery,  or 
eis  ad  hoc  exhibuennt,  vel  qui  sub-  who  receive  their  plunder  from  them, 
tractas  ah  his  scientes  susceperiiit.  Other  persons  who  offend  against 
Alii  vero  qui  in  hanc  legem  incide-  this  law  are  subject  to  the  penalty 
rint,  premo  deportatiouis  suhju-  of  deportation, 
gantur. 

D.  xlviii.  13.  1.3;  C.  ix.  28. 

Lex  Julia  peculatus.  The  exact,  date  of  this  law  is  also 
unknown.  It  probably  belongs  to  the  same  epoch  as  the  lex 
Julia  de  vi. 

10.  Est  et  inter  publica  judicia  10.  There  is  also  the  lex  Fold a de 
lex  Fabio  de  plagiariis,  qutc  inter-  plagiariir,  which  inflicts,  in  certain 
dum  capitis  pcenam  ex  sacris  con-  cases,  capital  punishment  according 
stituticnibus  irrogat,  interdum  le-  to  the  constitutions,  sometimes  a 
viorem.  lighter  punishment. 

C.  ix.  20.  7. 
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Cicero  refers  to  this  law  ( pro  Rabvno,  3),  but  nothing 
more  is  known  of  it.  A plagiarius  was  one  who  knowingly 
kept  in  irons,  or  confined,  sold,  gave,  or  bought  a citizen 
(whether  freeborn  or  a freed  man)  or  the  slave  of  another. 


11.  Sunt  prseterea  publics  j udi- 
eia.  lex  Julia  ambitus,  lex  Julia 
repetundarum,  ex  lege  Julia  de 
annona,  et  lex  Julia  de  residuis: 
quip  de  certis  capitulis  loquuntur, 
et  animte  quidem  amissionem  non 
irmgant,  aliis  autem  pceniseos  sub- 
jiciunt  qui  prtecepta  earum  negle- 
xeriut 

D.  xlviii.  11;  D.  xlriii.  13.  2.  4, 
D.  xh 


11.  The  following  laws  also  per- 
tain to  public  prosecutions : the  lex 
Julia  (If  anibitu,  the  lex  Julia  repe- 
tundarum, the  lex  Julia  (If  autumn, 
and  the  fcr  Julia  de  retidui*.  These 
laws  apply  to  certain  special  cases, 
and  do  not  carry  with  them  the 
punishment  of  death,  but  lesser 
punishments  against  offenders. 

!>  ; D.  xlviii.  12.  2,  pr.  and  foil.; 
■iii.  14. 


Lex  Julia  de  ambitu,  made  in  the  time  of  Augustus,  to 
repress  illegal  methods  of  seeking  offices.  (D.  xlviii.  14.) 

Lex  Julia  repetunda ram,  made  in  the  time  of  Julius 
Caesar,  to  punish  magistrates  or  judges  for  receiving  bribes. 

Lex  Julia  de  annona,  made  to  repress  combinations  for 
heightening  the  price  of  provisions. 

Lex  Julia  de  residuis,  made  to  punish  those  who  gave  an 
incomplete  account  of,  or  misappropriated,  public  moneys 
committed  to  their  charge.  (1).  xlviii.  13.  2.) 

It  is  uncertain  whether  these  last  two  laws  belong  to  the 
time  of  Julius  Caasar  or  of  Augustus. 


12.  Sed  de  publicis  judiciis  haee 
exposuimus,  ut  vobis  possibile  sit 
Runtmo  digito  et  quasi  per  indicem 
ea  tetigisse : alioquin  diligentior 
eornm  scientia  vobis  ex  latioribus 
Digestorum  sen  Pandectarum  li- 
brie,  Deo  propitio,  adventure  est. 


12.  This  notice  of  public  prosecu- 
tions has  only  been  meant  to  give 
you  the  merest  sketch  that  might 
serve  you  as  a guide  to  studying 
them.  You  may,  with  the  blessing 
of  God,  gain  a more  complete  know- 
ledge of  them  from  the  fuller  ac- 
count given  in  the  Digest  or  Pan- 
dects. 
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BSTINENDI  beneficium,  ."02 
Acoeptilatio,  48.' t 
Aceessio,  1<5 

Aecreseendi  jus,  233,  265,  281,  282 
Acquisition,  160,  172,  244 
Action,  meaning  of  word,  66,  67 ; 

divisions  of,  68 
Actions  of  law,  58 
Actio  arbitmria,  536,  540;  borne 
fidei,  68,  413,  536 ; ealumniie, 
588 ; civilis,  522 ; eommodati, 
416;  communi  dividundo,  182, 
563  ; conducti,  458;  confessona, 
213,  520;  eontrana,  477 ; depo- 
sit), 417 ; directa,  477,  555 ; in 
duplum,  531  ; empti,  457  ; exer- 
citoria,  550 ; ail  exhibenduin, 
184 ; familiie  erciscundm,  478, 
503 ; finium  regundorum,  564  ; 
furti,  460;  in  factum  concepts, 
68,  537 ; in  factum  pncsoriptis 
verbis,  413,  537 ; do  inotlicioso 
testamento,  265,  206 ; institoria, 
650 ; locati,  458  ; legis  Aquilise, 
607,  534 ; mandati,  473  ; mutui, 
415  ; negatoria,  214,  520;  nego- 
tinrum  gestorum,  148:  noxalis, 
556 ; Pauliana,  522 ; pecunite 
constitute,  527;  de  pecufio,  552; 
perpetua,  500 ; in  personam,  510; 
pigneratitia,  418 ; popularis,  561 ; 
priej  udicialis,  520;  prtetoria,  522; 
Publieiana,  quasi-Publiciana, 
523,  625;  quod  j ussu,  554  ; quod 
metua  causa,  536 ; reccptitia, 
627  ; rei  uxoriie,  538 ; in  rem, 
510 ; servi  corrupti,  464 ; Ser- 
vians, qunsi-Semana,  458,  525  ; 
in  simplum,  530;  pro  socio,  466  ; 
ex  testamento,  478  ; de  tigno  in-  , 
juncto,  184 ; tributoria,  550 ; j 
tutelie,  144,  146 ; venditi,  457 ; I 
vi  bonorum  raptorum,  500 


AITC 

Actus,  107 

Addictio,  88;  addietio  bonorum 
libertatis  causa,  403 
Aditio  hereditatis,  316 
Adjudicatio,  64 
Adjunctio,  181 
Adoption,  32,  113-121 
Adoptio  plena  and  minus  plena, 
110 

Adoptivi,  disinheriting  of,  268 : 
succession  of,  ab  intestato,  358, 
350,  360 

Adpromissor,  443 
Adstipulator,  443 
Adversaria,  448 
jEdiles,  12 
Affinitas,  108 
Ager  Komanus,  30 
Agri  limitati,  177 
Agnati,  34,  106,  133 ; succession 
of,  ab  intestato,  364,  370 
Alienation,  234 

Alienatio  in  fraudem  creditorum, 

525 

Alluvion,  177 

Altius  tollendi  servitus,  100 
Alveus  derelictus,  118 
Antonina  quarts,  1 17 
Appeal,  70,  661 
Aqua;  ductus,  167 
Aquiliana  stipulatio,  484 
Aquilius  < 1 alius,  484 
Arbiter,  58 

Arbitrium  judicis,  1 83 
Argentarii,  548 
Arra,  451 

Arrogation,  1 14,  401 
As,  divisions  of,  276 
Assertor  libertatis,  01 
Athens.  80, 85 
Auctor,  144 

Auctoritas  tutoris,  33,  144,  115 
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BENEFICIUM  abstinendi,  302; 
legis  Cornell®,  203 ; separa- 
tion®, 300 ; inventarii,  300 ; ce- 
dendarum  actionum,  440 ; ordi- 
nis,  440 ; competent!®,  047 
Birth,  when  condition  of  child  de- 
pended on  date  of,  1-'^ 

Blood,  relationship  of,  34,  382 
Bona  vi  rapta.  409 
Bonm  fidei  judicia,  413 
Bonitarium  (dominium),  43 
Bonorum  einptor,  407 
Bonorum  possessio,  248,  208,  358, 
303  ; various  kinds  of,  395,  402 
Bonorum  venditio,  407 


n.VDUCA,  314 

Vj  Calnmnia,  533 
( ■anon,  214 

Capitis  deminutio,  30,  122 
C'apito,  13 

Captivity,  testaments  made  in,  202 

Caput,  30 

Carnealla,  20,  30 

Catoniana  regula,  310 

Cautio,  437,  449 

Census,  01 

Centuries,  4 

Cessio  in  jure,  09,  107 

Chirographs,  448 

Citizenship,  20 

Code,  23.  24 

Codices,  448 

Codicilli,  350 

Cognati,  34j  degrees  of,  382  : suc- 
cession of,  ab  intestate,  381 
Cognitor,  409,  501 
Co-legatees,  313 
Collegia,  109 
Colon  us,  88,  18!) 

Comitia,  2, 4,  5,  7,  8 
Commercium,  10,  30 
Commixtio,  183 
Commodatum,  415 
Compensatio,  488,  539,  547 
Conception, when  condition  of  child 
dated  from,  128 
Concubinatus,  35, 112 
Cundemnatio,  05,  542 
Condictio,  OK  412 
Condition,  450 
Conductio,  457 
Confarreatio,  lOt 
Confusio,  182,  488 


EMA 

Connubium,  8,  30,  32,  34 
Consanguineus,  3<  >7 
Consilium,  93,  IMi 
Consolidation  210 
Constitutions,  83 
Consuetudo,  85 
I Contract,  411, 412,  &c. 

I Contubemium,  110,  40.8 
1 Convicium,  50!) 

< Co-promissors,  425 
Co-stipulators,  425 
Crassa  negligentia,  407 
Creditor,  430 
Cretio,  300 

Culpa,  400,  407 ; lata,  ib. ; levis, 
| ib. 

Curator,  30,  129, 148 

I Curia,  2,  4,  1 13,  114 
Custom,  85 


Damnum,  400,  soa 

Debtor,  430 
Decisions,  the  fifty,  23 
Decreta,  10,  83 
| Deoil  rise, 

Dedititii,  92.  390 
Defensor,  143 

I Degree  of  relationship,  1 07 
| Delegatio,  480 
Delieta,  489 
I Demonstratio,  34 
Denuntintio  actionis,  70 
| Deportatio,  122 

Ilepositum,  418  ; made  in  distress, 
534 

Derelict®  res,  194 
Digest,  23 

Dies  continni,  159  ; utiles,  ib.,  399 
Dies  cedit  and  dies  venit,  321 
Diligentia,  408 
Divorce,  112 
Dolus,  185,  407 

Dominium,  43, 105 ; bonitarium,  43 
Dominans,  res,  197 
Dominica  potestas,  100 
Donatio,  227p  inter  vivos.  230; 
mortis  causa,  228,  229 ; propter 
nuptias,  1 12,  231 
Dos,  112,  234 
Duplicatio,  517 


17WICTA,  11, 10, 17,  83, 84 
j Emancipation,  32,  125 
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EmAncipati.  succession  of,  268 
Emperor,  13 

Emphyteusis,  45,  214,  400 
Emprio,  431 
Epistol®  principum,  83 
Ereptitium  legatum,  .'!  I .'1 
Exceptio,  66,  501) ; metus  causa, 
570;  doll  liistli,  370  ; in  factum 
composita,  570  ; non  uumerata? 
pecuni®,  all ; pacti  conventi, 
ii72  ; jurisjurandt,  572 ; rei  judi- 
cata1, in  judicium  deduct®,  573_; 
perpetu®,  574  ; tempurales,  375 
Exchange,  433 
Execution,  01,  IQ 
Executor,  IT- 
Exercitor,  550 
Exheredatio,  26.* 

Existimatio,  30 
Expensilatio,  483 
Expromissio,  48li 
Extrnordinaria  judicia,  70,  Z1 


IjUMILTA,  100,  246 

Faniili®  emptor,  252,  234 
Family,  SO,  99 
Fer®,  112 

Fideicomtuissa,  337,  347 
Fidejussor,  442 
Fidepromissor,  443 
Filiusfandlias,  peculium  of,  23.8 ; 
power  of  making  testament,  255, 

;>li() 

Fiscus,  28,  216,  336,  405 
Formula,  64 
Freedom,  28 
Fructus,  2>0 
Fungibiles  res,  414 
Furiosi,  103,  150,  445 
Furtiva  res,  222 

Furtum,  400 ; manifestum,  401  ; 
nec  manifestum,  4Q1 ; concep- 
tum,  491  ; oblatum,  492 ; pro- 
hibitum, 492 


GAIUS,  19 

Gentes,  2,  8 
Gentiles,  379 


IAR1TATIO,  213 

Ileres  suns,  300  ; necessarius, 
95,  275,  299 ; extruneus,  303 


! Hereditas,  division  of,  275,  270, 
278 

Honorarium  jus,  12,  88 
Honoraria,  475 
Husband,  104,  112,  160,  538 
Hypothec®,  45,  215,  410 


TMPER1UM,  83 
_L  Infamia,  311 
Infantes,  145,  436 
Ingenui,  89,  121 
Innominati  contractu,  419 
Injuria,  509 
Institor,  550 
Institutio  lieredum,  271 
Institutes,  24 
Intentio,  64 

Interdicts,  69,  578  : origin  of,  579  ■ 
prohibitory,  restitutorv,  exhibi- 
tor)-, 080  ; possessory,  380 : quo- 
rum bonorum,  582 ; Snlvianum, 
458.  382 ; uti  possidetis  383 ; 
utrubi,  584;  simple  and  double, 
586  ; procedure  in,  587 
Interdict®  aqu®  et  ignis,  136 
Intestati,  352.  .'!33_;  order  of  succes- 
sion to,  353,  .354,  &c. : order  of 
succession,  as  tixed  by  Novels, 400 
Inventory,  305 

Islands  formed  in  sea,  177;  in  rivers, 
178,  179 


Italv,  conquest  of,  IQ 
Itallcum  solum,  39,  2 1 9 
Iter,  192 


JUDEX,  57,  61,64,  67;  office  of, 
aoi 

Judicatum  solvi,  562 
Judicia  legitima,  573  ; imperio  con- 
tinentia,  573  ; publiea,  594  : ex- 
traordinaria,  70,  71,  407,  504 
Jura,  in  re,  42,  16-7,  105  ; ad  rent, 
42 

Jurisconsulti,  18 
Juris  pnecepta,  18 
Jurisprudentes,  1 2,  18,  84 
Jurisprudentia,  18,  26,  Z8 
Jus,  27,  77j  civile,  18;  gentium, 
11,  14,  20,  79j  natnrnle,  13,  26, 
77,  TIT;  "fiherorum,  376;  ad  rein, 
42,  409  ; in  re,  42 
Jusjurandum,  589 
Justinian,  22 
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Labeo,  is 

Lacedtemon,  85 
Latini  Juuiani,  92,  890 
Law  of  Nature,  13 
Legacy,  397 ; kinds  of,  308,  309 ; 
ademption  of,  310, 332 ; invalida- 
tion  of,  328  ; poeme  nomine,  331 
Legitimi  heredes,  304,  308 
Legitimatio,  112 
Letters,  180 

Lex,  10,  20,  81 : .Ebutia,  0L  492 ; 
/Elia  Sentia,  93,  94 ; Anaata- 
siana,  307,  38(1;  Apuleia,  443  ; 
Aquilia,  502;  Atilia,  140;  Atinia, 
990  ; Cornelia,  84  ; de  falsis,  202 ; 
de  sicariis,  101,  505,  513,  597  ; 
Falcidia,  290,  332  ; Furia,  443  : 
Fusia,  98,  320 ; Hortensia,  82  ; 
Hostilia,  500 ; Julia  de  adul- 
teriis,  595  ; de  anibitu,  599 ; de 
annona,  590 ; majestatis,  595 ; 
peculates,  598 ; repetundarum, 
599 ; de  residuis,  590 ; de  vi,  220, 
5 85,  598  ; Junia  Norbana,  390  ; 
Junta  Velleia,  207 ; Papia,  155, 
314,  325,  327r~3SS;  Petroma, 
lill ; Plautia,  229;  Plmtoria, 
149 ; I’ompeia,  59 < ; Publilia, 
444;  Regia,  84j~ Valeria,  8 2 ; 
Voconia,  325,  334,  307 
Libellus  conventloms,  70,  535 
Liberalia  causa.  529 
Libert  as,  28,  20 
Libertinus,  20 

Libertus,  succession  of  abintestato, 
380  ; assignment  of,  391 
Libnpens,  51 
Us  sua,  515 
Li  terse,  447 
Litis  sestimatio,  503 
Litis  contestatio,  07 
Locatio,  457 ; principal  heads  of, 
487 

Loci  venerabiles,  479 


MANCIPATIO,  51 
Mancipi  (res),  40 
Mnncipium,  100 
Mandatum,  408 
Manumission,  90.  91,  20 
Manus,  41,  1 00 
Manus  injeetio,  01 
Marriage,  104-110;  prohibited  de- 
grees of,  100 


Materfamilias,  103 

Matrimonium,  102 

Memoria  damnata,  355 

Militate  testamentum,  254 

Missioin  bonorum  possessionem,  02 

Modestinus,  21 

Mora,  407,  478 

Morality,  L4,  90,  77 

Mother,  succession  of,  371,  370 

Multa,  492 

Mutuuui,  410 


NATURALE  (ius),  13,  77,  72 
Naturales  liberi,  TT2,  1 14 
Neccssarius  heres,  OOj  275 
Nexura,  51 
Nomina,  448 
Novntio,  486,  487 
Novels,  2a 
Noxa,  560 
Nullius  res,  170 
Nuncupatio,  247 


OATH,  589 

Obligation,  50,  408 ; divisions 
of,  410,  411,  4221  made  re,  412  ; 
made  verbis,  419;  made  literis, 
447  ; made  consensu,  449  ; quasi 
ex  contractu,  475 ; dissolution 
of,  481 ; ex  delicto,  489 ; quasi 
ex  delicto,  515 
Occupatio,  40,  172 
OtHcium  juificis,  591 
Opcrarum,  Operis,  locatio,  457 
Oratio,  294 


PACTA,  Pactio,  411 
Pandects,  23 
1’apinian,  12 
Papin  us,  5 

Parricide,  punishment  of,  597 
Paterfamilias,  22 

Patria  potestas,  30, 102,  103  ; dis- 
solution of,  121 
Patricians,  124 

Pntrimonium,  res  in  patrimonio  vel 
extra  patrimonium,  107 
Patron,  94, 138  ; right  of  succession 
to  libertus,  380 ; power  of  assign- 
ing libertus,  321 
Paul,  22 

i Peculium,  adventitium,  232,  440 ; 
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castrense,  102,  2:10,  241 : <pasi 
castrense,  102,239 ; profoctitiiim, 
240 ; of  slaves,  241,  321,  549 ; 
testaments  respecting,  250 ; con- 
tracts affecting,  241 
Peregrin!,  II,  5Z 
Persona,  28,  82 
Pictures,  182 
Pignus,  45,  215,  418 
Pignoris  caput,  ill 
lMagiaiius,  550 
Plebeians,  2,  8 
Plebiscite,  Rj,  82  _ 

Plus  petitio,  544,  545 
Piitutt,  meaning  of,  402 
Poenm  nomine  legatuin,  331 ; poemc 
stipulatio,  440 
Populus,  2,  8 
Porta,  1 (i8~ 

Possessio,  44,  lGCj  103j  211 
Poasessionis  justa  causa,  218,  223 
Possessor  bona  fide,  222,  223,  225 
Possessory  interdicts,  218,  580, 
584,  585 

Posthumi,  133,  205,  327 ; quasi 
posthumi,  205 

Postliminium,  124, 125,  175 
Postulatio  judicis,  00 
Priedia  stipendiaria,  102 ; tributa- 
ria,  102 

I’rsefectus  urbi,  142 
Prejudicial  is  formula,  00 
Prrepostere  concepta  stipulatio,  430 
I’riescriptio,  47,  210;  longi  tem- 
poris,  210,  243  ; longissimi  tem- 
poris,  220 
Pre-tor,  11,17,  83 
l’rsetoriuni  jus,  17,  83 
l’recario,  583 
Procurator,  07,  501 
Prodigus,  I207I52 
Promissor,  424 
Proof,  burthen  of,  4-50,  500 
Provincials  solum, 133) 

Puberty,  147 
Public®  res,  108 
Publicatio,  405 

Pupil,  see  Tutor : alienation  by,  235 
Pupillary  substitution,  284 


QUADRUPES,  550 

Quarta  Antonina,  119,  200 ; 
legitima,  or  Faleidia,  296,  208 
Quasi  possessio,  105  ; traditio,  105 


SPA 

REDHIIUTIO,  454 

Regula  Cntoniana,  310 
Relegatio,  123,  13ii 
Religiosre  res.  171 
Replication,  570 

Res,  37. 165,  100 ; communes,  107 ; 
public®,  108 ; nullius,  170  : sa- 
cr®,  171 ; religios®,  171  ; sanct® , 
171:  incorporales.  105 ; fungi- 
biles,  414  ; inter  alios  acta,  433 
Rescripts,  10,  83 

1 lest itut  io  in  integrum , 122, 137, 150 
Revocation  of  testaments,  280 
Rights,  27,  42 
Rivers,  108,  178 


O ACRAMENTI  actio,  58 
O Sacrae  res,  171 
Sale,  effect  of,  in  passing  property, 
102  ; contract  of,  451,  454 
Sanct®  res,  ill 
Satisdntio,  502 ; tutorum,  152 
Sea,  108 
Sen-shore,  108 
Sectio  bonorum,  405 
Semestria,  150 
Senate,  17,  82 

Seiiat us-consultum,  82;  Qlaudia- 
nuni,  88j  400  ; Larsnanum,  390 ; 
Macedonianum,  554 ; Orphitin- 
num,  370 ; Pegasianum,  3:18 ; 
Sabinianum,  301 ; Tertulliannm, 
371  ; Trebellianum,  340 ; Vellei- 
anum,  234,  445 
Sepnratio,  300 
Serviens  res,  147 

Servitus,  44,  100.  &c. ; rusticorum 
pnediorum,  107 : urbanorum  pr®- 
diorum,  108.  199 ; mode  of  con- 
stituting, 2021  mode  of  ex- 
tinguishing, 210;  personal,  204  ; 
actions  relating  to,  213 
Sen' us,  3E  100,  101 ; appointed 
tutor,  640 ; appointed  heir,  273  ; 
ordinari us, 320;  stipulations, 447; 
vicarius,  320  ; corruptus,  403  ; 
orcinus,  340 ; senus  poen®,  123 ; 
contracts  made  by,  549 
Slave,  see  Servus 
Slavery,  82 

Societas,  401 ; divisions  of,  401 ; 

Societates  vectigales,  462,  404 
Solutio,  481 
Spadones,  120 


Digitized  by  Google 


606 


INDEX. 


BI’E 

Specificatio.  170,  179 
Sponsalia,  100 
Sponsio,  421 
Sponsored,  4 71 
Spurii,  ill 
Stutu  liber,  ill 
Status,  28,  87,  115 
Stipulation,  420,  &c. : of  slaves, 
420  ; division  of,  428 ; inetfec- 
tual,  4:10 : Stipulatio  de  rato, 
410 ; Aquiliana,  49.1 
Stoics,  13 
Stuprum,  111 

Substitutio  vulgaris,  281  ; papilla- 
ris, 284  ; quasi  papillaris,  285 
Sui  heredes,  49,  ,'tfK) ; order  of  suc- 
cession ab  intestato,  354,  304 
Superficies,  215 


Testament,  2i5j  modes  of 

making',  240,  217,  219  ; calatis 
comitiis,  245 ; per  ms  et  libram, 
240,  250 ; procinctum,  240;  tri- 
partituin,  249 ; military  testa- 
ment, 254 ; destitutum,  289 ; ir- 
ritum,  257,  289;  ruptum,  289 ; 
inofficiosum,  294 
Testamenti  factio,  250,  272,  325 
Theft,  490 
Theodosius,  21 
Thesaurus,  190 
Thing,  37,  103 
Tignum,  184 
Tigmim  injunctum,  184 
Tradition,  47,  191,  193;  quasi  tra- 
ditio,  195 

Transcriptium  nomen,  449 
Treasure,  190 


WON! 

Tribus,  2 

Triplieatio,  05,  577 

Turpitudo,  3ti 

Tutela,  128 ; of  women,  1 13 : of 
patrons,  138 ; of  parents,  139 ; 
iiduciaria,  130  ; bow  ended,  147 

Tutor,  129;  appointment  of,  bv  tes- 
tament, 131  ; legitimi  tutores, 
131.  tiduciarius,  1 40 ; dativus, 
140;  excuses  of,  15  ) ; suspected, 
100 

Twelve  Tables,  li 


ULI’IAX,  23 

Universitas,  40,  1 09 
Usucapio,  47,  210 
Usurpatio,  220 
Hsus,  21 1 
I siisfructus,  204 
Uterini,  307,  370 


VACANTIA  bona,  223 
Yenditio,  4)51 
Via,  lflS 

Yindieatio,  180,  51!) 
Vindieta,  01 


AY,  width  of,  198 
Wife,  34 ; property  of,  232, 
234,  537,  532 
Wild  animals,  172 
Women,  their  power  of  adopting, 
1 20 ; under  tutelage,  128,  143  ; 
could  not  bring  public  actions, 
101,  50a 
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WHITE'S  SCHOOL  AND  COLLEGE  LATIN  DICTIONARIES. 


Now  ready,  in  square  12mo.  pp.  394,  price  6s.  dd.  bound, 

A NEW  ENGLISH-LATIN  DICTIONARY 

FOB,  THE  USE  OF  SCHOOLS. 

Founded  cm  Whitk  and  Riddle's  large  Latin-Englieh  Dictionary. 

By  the  Rev.  JOHN  T.  WHITE,  D.D. 

Of  C.C.C.  Oxford,  Hector  of  St.  Martiu  Ludgate,  London. 


fPIIE  aim  of  the  Author  in  undertaking  the  present  work  has  been  to  secure  the 
-L  production  of  a New  Euglish-Latin  Dictionary  for  Schools  presenting  a sufficiently 
extensive  Vocabulary,  dearness  in  general  details,  and  adequate  authority  for  the  uso 
of  the  Latin  equivalents  for  Euglish  words.  The  plan  adopted  is  succinctly  us 
follows : — 

Such  English  words  have  been  admitted  as  aro  likely  to  occur  in  passages  not  too 
difficult  for  translation  by  any  but  the  higher  forms.  Whenever  they  are  here  em- 
ployed in  two  or  more  meanings,  their  respective  powers  have  been  defined.  The 
present  names  of  eities,  mountains,  rivers,  &c.  remarkable  in  Ancient  Geography 
have  been  mostly  given  ; and  places  of  note  in  modern  times,  especially  those  in  Great 
Britain,  have  not  been  left  unnoticed. 

In  the  Latin  portion  of  the  work.  White  and  Riddle's  large  Lattn-F.xgu.-h 
Dictionaht  has  been  taken  as  the  authority  for  all  matters  coming  within  its  range 
of  treatment ; while  for  the  employment  of  late  Latin  terms,  when  such  are  introduced, 
reference  baa  been  mude  to  recognised  sources  of  information.  Every  Latin  word  here 
cited  is  followed  by  the  name  of  some  one  or  more  of  the  best  writers  who  employ  it ; 
so  that  it  may  at  once  be  seen  whether  it  belongs  to  prose  or  to  poetry  alone,  or 
whether  it  is  common  to  both  of  them  ; and  also  to  what  age  of  the  language  it  is  to 
be  assigned.  And  further  still,  in  order  that  this  work  muy  be  available  for  all  the 
legitimate  purposes  of  a Guadus,  theprosodial  quantities  of  words  have  beeu  marked. 


A SCHOOL  LATIN-ENGLISH  DICTIONARY,  for  the 

use  of  Junior  Students,  abridged  from  the  larger  Dictionaries  of  White  and 
Riddle  bv  the  Rev.  John  T.  White,  D.D.  of  C.C.C.  Oxford,  Rector  of  St.  Martin 

Ludgate,  London  Square  l'Jmo.  pp.  664,  price  7s.  6 d. 

*»*  In  this  Dictionary,  the  formation  of  Words,  which  forms  one  prominent  feature 
of  the  Public  School  Latin  Primer,  is  exhibited  to  the  eye  at  a glance. 

WHITE’S  JUNIOR  SCHOLAR’S  COMPLETE  LATIN- 

ENGLISH  and  ENGLISH-LATIN  DICTIONARY  (the  above  Two  Dictionaries 
bound  in  One  Volume)  Square  12mo.  price  12*. 

WHITE’S  LARGER  LATIN-ENGLISH  DICTIONARY 

(Intermediate  Size),  abridged  for  the  use  of  Collegians  and  University  Students, 
from  the  Parent.  Latin  Dictionary  of  White  and  Riddle,  by  the  Rev.  John  T. 
White,  D.D.  of  C.C.C.  Oxford Medium  8vo.  pp.  1,048,  price  18s. 

A LATIN-ENGLISH  DICTIONARY  (the  Parent  Work), 

by  the  Rev.  John  T.  White, D.D.  of  C.C.C.  Oxford,  and  the  Rev.  Joseph  E.  Riddle 
M.A.  of  St.  Edmund  Hall,  Oxford  Royal  8vo.  pp.  2,128,  price  42s. 

London  : LONGMANS,  GREEN,  & CO.  Paternoster  Row. 
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LATIN  CLASSICAL  SCIIOOL-BOOKS 

IX 

ACCORDANCE  WITH  THE  PUBLIC  SCHOOL  LATIN  PRIMER. 


The  CHILD'S  FIRST  LATIN  BOOK,  extracted  from  the  Rev.  Canon 

Kennedy's  Child's  Latin  Primer,  containing  all  that  is  necessary  to  lead  Boys  up  to  th«i 
Public  School  Latin  Primer.  Price  Oxk  Shilling.  [Just  ready. 

The  Rev.  Canon  KENNEDY’S  CHILD'S  LATIN  PRIMER,  or  Firnt  Latin 

Loaaon*.  A New  Edition.  adapted  t->  the  Public  School  Latin  Primer.  Price  2a. 

The  PUBLIC  SCHOOL  LATIN  PRIMER.  Edited  with  the  sanction 

of  the  Head  Masters  of  the  Nine  Public  Schools  included  in  the  Royal  Commission.  2a.  Gd. 

SUBSIDIA  PRIM  ARIA,  Pai:t  I.  a First  Companion  Exercise  Book 

to  the  Public  School  Latin  Primer.  By  the  Editor  of  the  Primer.  Price  2a.  t id. 

SUBSIDIA  PRI MARIA,  Part  II.  a Second  Companion  Exercise  Book 

to  the  Public  School  Lati>i  Primer.  By  the  Editor  of  the  Primer.  Price  3a.  6 d. 

KEY  to  the  EXERCISES  in  SUBSIDIA  PRIM  ARIA,  Parts  I.  and  II. 

price  5a.  supplied  to  Instructors  only,  on  application  to  the  PulAinlu  rs. 

Higher  Latin  Grammar;  a CLASSICAL  LATIN  GRAMMAR  for  the 

Upper  Forms  in  Public  Schools.  By  the  Editor  of  the  Public  School  Latin  Primer,  kvo. 

[I»  preparation. 

The  Rev.  Dr.  WHITE’S  FIRST  LATIN  PARSING  BOOK,  adapted 

to  the  Syntax  of  the  Public  School  I.atin  Primer.  Price  2a. 

The  Rev.  Dr.  WHITE’S  FIRST  LATIN  EXERCISE  BOOK,  adapted 

to  the  Public  School  Latin  Primer.  Price  2a.  6d.— Key,  price  2a.  ad. 

VALPY’S  LATIN  DELECTUS.  Newly  edited  hy  the  Rev.  Dr. 

White,  with  Grammatical  Notes  adapted  to  the  Public  School  Latin  Primer.  2a.  6 d. 

The  Rev.  Dr.  WHITE’S  PROGRESSIVE  LATIN  READER;  with  a 

Vocabulary,  and  Notes  adapted  to  the  Public  School  Latin  Primer.  Price  Sa. 6d. 

The  Rev.  Dr.  WHITE'S  JUNIOR  SCHOLAR’S  LATIN-ENGLIS1I 

DICTIONARY  (in  which  the  formation  of  words,  which  forms  one  prominent  feature  of 
the  Public  Sohool  Latin  Primer,  is  exhibited  to  the  eye  at  a glnnce).  Price  7a. Gd. 

The  Rev.  Dr.  WHITE'S  NEW  ENGLISH-LATIN  DICTIONARY 

for  the  use  of  Schools.  Price  5a.  Ad. 

The  Rev.  Dr.  WHITE’S  JUNIOR  SCHOLAR’S  COMPLETE  LATIN- 

ENGL18H  and  ENGMSH-LATIN  DICTIONARY.  Price  12a. 

The  Rev.  W.  W.  BRADLEY’S  ELEMENTARY  or  LOWER-FORM 

LATIN  FXERCISF.S,  adapted  to  the  Public  flohool  Latin  Primer.  [In  preparation. 

Mr.  HENRY  MUSGRAVE  WILKINS’S  EASY  LATIN  PROSE 

EXERCISES  on  the  Syntax  of  the  Public  School  Latin  Primer.  Price  2a.  Gd.— Kby.2a.HJ. 

Mr.  HENRY  MUSGRAVE  WILKINS'S  PROGRESSIVE  LATIN 

DELECTUS,  adapted  with  References  to  the  Public  School  Latin  Primer.  Price  2a. 

Mr.  HENRY  MUSGRAVE  WILKINS’S  LATIN  PROSE  EXERCISES, 

adapted  to  the  Syntax  of  the  Public  School  Latin  Primer.  Price  4a.6J.— Key,  5a. 

The  Rev.  Dr.  COLLIS’S  PRAXIS  LA  TINA  PRI  MAR  I A,  a Handbook 

of  Questions  and  Exercises  for  daily  use  with  the  Public  School  Latin  Primer.  Price  2A.ftd. 

The  Rev.  Dr.  COLLIS’S  PONTES  CLASSICI  LATIN  I,  with 

References  throughout  to  the  Public  School  Latin  Primer.  Price'S#.  Gd. 

BRADLEY’S  EUTROPIUS,  newly  edited  by  the  Rev.  Dr.  White, 

with  a Vocabulary  and  Notes  adapted  to  the  Public  School  Latin  Primer.  Price  2a. 6d. 

BRADLEY’S  CORNELIUS  NEPOS,  newly  edited  by  the  Kev.  Dr. 

White,  with  English  Notea  adapted  to  the  Public  School  Latin  Primer.  Price  3a. 6d. 

BRADLEY’S  OVID’S  METAMORPHOSES,  edited  by  the  Rev.  Dr. 

W hitk,  with  English  Notes  adapted  to  the  Public  School  Latin  Primer.  Price  4a.  Gd. 

BRADLEY’S  PHjEDRUS,  edited  by  the  Rev.  Dr.  White,  with 

English  Grammatical  Notes  adapted  to  the  Public  School  Latin  Primer.  Price  2a.  Gd. 

London  : LONGMANS,  GREEN,  and  CO.  Paternoster  Row. 
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